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SPEECHES  OF  LORD  ERSKINE. 


TRIAL  of  Thomas  Hardy,  for  High  Treason,  at  ihe  Sessions 
House  in  the  Old  Bailey,  28tt  of  October  to  5th  of  November 
1794. 

THE  SUBJECT. 

We  have  not  been  without  considerable  difficulties  in  preparing  the  in- 
troduction to  Mr  Erskine's  speech  upon  tlus  most  memorable  state  trial. 

It  was  oar  original  intention,  as  we  haye  before  stated,  to  have 
published  such  of  Mr  Erskine*s  speeches  as  we  were  able  to  collect,  in  the 
same  manner  as  those  of  the  Master  of  the  Bolls  in  Ireland  had  been 
printed  in  Dublin,  which  led,  as  we  have  said,  to  the  present  publication 
—prefixing  only,  as  in  that  collection,  a  short  account  of  the  occasions  on 
nriuch  they  were  delivered.  But  as  we  advanced  in  the  work,  we  found 
some  of  the  speeches  which  we  had  collected  so  closely  connected  with 
political  differences  in  our  own  times,  that,  to  avoid  even  the  appearance 
of  partiality,  or  of  any  desire  to  render  the  work  subservient  to  the  senti- 
ments or  views  of  any  particular  class  of  persons,  however  eminent ; — 
above  all,  to  avoid  the  most  distant  appearance  of  entering  into  the 
imputed  or  supposed  designs  of  the  persons  prosecuted  by  Qovemment, 
and  defended  in  the  speeches  in  question,  we  found  it  advisable,  because 
in  those  instances  practicable,  to  print  not  only  the  speeches  for  the 
Crown,  but  the  whole  substance  of  the  evidence.  This  could  not  be  done 
upon  the  present  occasion  without  printing  the  whole  trial,  which 
occupies  three  large  volumes :  yet,  to  give  to  Mr  Erskine's  speech — the 
publication  of  which  is  our  principal  design — its  tme  spirit  and  effect,  we 
found  that  it  would  be  necessary  to  explain  the  nature  of  the  arguments 
it  opposed,  and  of  the  evidence  which  it  appealed  to,  and  had  prepared  a 
concise  statement  of  the  whole  case.  Still  apprehensive,  however,  that  we 
might  be  suspected  of  leaning  to  the  side  of  the  parties  accused  by 
Government,  and  be  charged  with  giving  a  garbled  publication  from 
motives  foreign  to  our  professions,  we  resolved  to  print  the  entire  speech 
of  the  Attomey-Genend,  in  which  he  detailed  the  whole  body  of  the 
evidence,  and  also  the  law  respecting  high  treason,  as  he  meant  to  apply 
it  against  the  prisoners,  which,  with  the  answer  to  it  by  Mr  Erskine, 
brings  forward  the  whole  outline  of  this  interesting  proceeding. 

VOL.IL  A  * 
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Never,  perhaps,  were  any  persons  accused  of  higli  treason  (certainly 
not  since  the  government  became  settled  at  the  Revolution)  exposed  to 
such  great  difficulties  in  making  their  defence.  It  will  be  seen  by  the 
following  speeches,  and  by  the  indictment  prefixed  to  them,  that  the 
prisoners  were  charged  with  compassing  and  imagining  the  death  of  the 
King,  the  overt  act  being  a  conspiracy,  which,  though  masked  under  the 
])retence  of  procuring  by  legal  means  a  reform  in  the  Commons  House  of 
Parlianxent,  had  for  its  red  object  the  subversion  by  rebellious  force  of 
the  whole  frame  of  the  constitution  of  the  country. 

In  support  of  this  indictment  it  will  be  seen  by  the  following  speeches 
that  the  evidence  for  the  Crown  was  divided  into  two  distinct  branches^, 
viz.,  to  establish,  first,  that  such  a  conspiracy  existed,  and,  secondly,  t() 
prove  that  the  prisoners  were  parties  to  it.  This  course  of  proceeding 
had  been  sanctioned  by  the  opinions  of  the  judges  upon  other  trials,  but 
the  adoption  of  it  upon  this  occasion,  however  legal,  undoubtedly  exposed 
the  prisoners  to  great  peril  of  prejudgment,  because  almost  the  whole  of 
the  evidence  given  by  the  Crown  against  them  had  been  collected  by  both 
Houjses  of  Parliament  just  before  the  trial,  and  printed  by  their  authority ; 
and  a  statute*  had  even  been  passed,  declaring  that  the  treacherous  con- 
spiracy, which  constituted  the  first  and  very  im|K>rtant  branch  of  the 
evidence,  did  in  fact  exist  within  the  kingdom.  We  say  a  very  important 
branch  of  the  evidence,  because  undoubtedly  if  the  jury  had  considered 
that  the  evidence  supported  the  truth  of  the  preamble  to  the  Act  of 
Parliament,  the  prisoners  must  have  been  in  a  manner  without  a  defence. 
Authority  was  also  given  to  detain,  .without  bail,  persons  already  in 
custody,  on  suspicion  of  being  engaged  in  the  above  conspiracy,  or  who 
should  be  thereafter  committed  on  that  account 

With  regard  to  this  Act  of  Pariiament,  it  is  impossible,  on  the  one 
hand,  to  deny  the  constitutional  competency  of  Parliament  to  declare  the 
existence  of  a  dangerous  and  extended  coaspiracy,  endangering  not  only 
the  safety,  but  the  very  existence  of  the  state.  On  the  other  hand,  the 
persons  who  may  become  obnoxious  to  suspicion,  and  be  subjected  to  a 
public  prosecution  in  consequence  of  such  a  legislative  proceeding,  come 
to  a  trial  under  seemingly  insurmountable  disadvantages. 

In  the  very  case  before  us,  the  two  Houses  of  Pariiament  had  collected 
and  arranged  the  greater  part  of  the  written  evidence  afterwards  produced 
by  the  Crown  against  the  prisoners,  and  in  the  preamble  of  the  Act  had 
given  it  the  character  of  a  detestable  conspiracy  to  subvert  the  monarchy, 
although,  as  has  been  already  stated,  the  inquiry  of  the  jury  was  to  be 
divided  into  two  branches — first,  whether  the  evidence,  great  part  of 
which  had  been  so  collected  and  arranged  in  Parliament  and  published, 
substantiated  the  declaration  made  in  the  preamble  of  the  bill,  of  the 
existence  of  such  a  conspiracy  to  subvert  the  Qovemment )  and,  secondly, 
whether  the  prisoners  had  any,  and  what  share  in  it  ?  Now,  it  is  most 
obvious  that  if,  in  deference  to  the  judgment  of  Parliament,  the  first 
part  of  this  division  had  been  found  by  the  jury,  and  the  law  of  high 

*  84th  Geo.  III.,  e.  54.  The  preamble  to  the  bill  states,  that "  whereas  a  treacherous 
and  detestable  conapiracy  has  been  formed  for  subverting  the  existing  laws  and  con- 
stit'ition,  and  for  introducing  the  system  of  anarchy  and  confuaiou  which  hua  au 
lately  prevailed  in  France,"  &c. 
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treason,  as  stated  by  the  counsel  for  the  Crown,  had  been  adopted,  the 
prisoners  could  scarcely  haye  had  any  defence,  as  they  then  must  have 
been  taken,  upon  the  whole  of  the  evidence,  to  have  been  privy  to  pro- 
ceedings throughout  the  whole  kingdom,  directed  to  the  subversion  of  the 
munai^y,  and  destruction  of  the  king. 

All  that  can  be  said  upon  such  a  case  is,  first,  that  dependence  must  be 
had  upon  the  sacred  trust  of  the  Legislature,  not  without  urgent  necessity 
to  adopt  such  a  proceeding,  and  carefully  to  consider  the  fair  result  of 
the  evidence,  when  made  the  foundation  of  an  Act  of  Parliament ;  and, 
secondly,  that  the  British  constitution  provides  for  the  safety  of  all  who 
have  the  happiness  to  live  under  its  protection,  by  giving  to  twelve  men, 
to  be  taken  from  the  mass  of  the  people,  the  privilege  and  the  duty  to  nt 
in  judgment  upon  all  that  the  authority  of  Parliament  may  have  decided 
to  be  the  fcud^  and  all  that  the  learning  of  the  judges  may  consider  to  be 
the  application  of  the  law. 

In  that  respect,  whatever  may  be  the  merits  of  this  case,  and  whatever, 
amidst  the  variety  of  judgments  in  a  free  country,  may  be  the  prevailing 
opinion  concerning  it,  the  trial  by  jury  must  ever  be  dear  to  Englishmen. 
The  verdict  of  acquittal,  instead  of  giving  encouragement  to  whatever 
spirit  of  sedition  might  have  existed  at  that  period,  produced  an  universal 
spirit  of  content  and  confidence  in  the  people.  Nothing  indeed  could 
more  properly  excite  such  sentiments  than  so  memorable  a  proof  of  safety 
under  the  laws. 

THE  INDICTMENT. 

Session  House  in  the  Old  Bailey, 
Saturday,  October  25, 1794 

Present, — ^Lord  Chief-Justice  Eyre  ;  Lord  Chief-Baron 
Macdonald  ;  Mr  Baron  Hotham  ;  Mr  Justice  Buller  ; 
Mr  Justice  Grose;  and  others  His  Majesty's  Justices, 

Thomas  Hardy,  John  Horne  Tooke,  John  Augustus  Bonkey, 
Stewart  Kyd,  Jeremiah  Joyce,  Thomas  Holcroft,  John  Rich- 
TER,  John  Thelwall,  and  John  Baxter,  were  arraigned,  and 
severally  pleaded  Not  guilty. 

The  indictment  charged,  that  the  prisoners,  bein^  subjects  of 
our  Ix)rd  the  King,  not  having  the  fear  of  God  in  their  hearts,  nor 
weighing  the  duty  of  their  allegiance,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  as  false  traitors  against  our  said 
Lord  the  King,  their  supreme,  true,  lawful,  and  undoubted  lord, 
and  wholly  vrtthdrawing  the  cordial  love  and  true  and  due  obedi- 
ence which  every  true  and  faithful  subject  of  our  said  Lord  the 
King  should  and  of  right  ought  to  bear  towards  our  said  Lord  the 
King,andcontriving,andwithalltheir8trengih  intending,  traitorously 
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to  break  and  disturb  the  peace  and  common  tranquillity  of  this  king- 
dom of  Great  Britain,  and  to  stir,  move,  and  excite  insuiTection, 
rebellion,  and  war  against  our  said  Lord  the  King  within  this 
kingdom,  and  to  subvert  and  alter  tlie  legislature,  rule,  and  govern- 
ment now  duly  and  happily  established  in  this  kingdom,  and  to 
depose  our  said  Lord  the  King  from  the  royal  state,  title,  power,  and 
j^overnment  of  this  kingdom,  and  to  bring  and  put  our  said  Lord 
the  King  to  death,  on  the  first  day  of  March,  in  the  thirty-third 
year  of  the  reiffn  of  our  sovereign  Lord  the  now  King,  and  on  divers 
other  days  and  times,  maliciously  and  traitorously,  with  force  and 
arms,  Ac,  did  amongst  themselves,  and  together  with  divers  other 
false  traitors,  to  the  said  jurors  unknown,  conspire,  compass, 
imagine,  and  intend  to  stir  up,  move,  and  excite  insurrection,  re- 
bellion, and  war  against  our  said  Lord  the  King,  within  this  king- 
dom of  Great  Britain,  and  to  subvert  and  alter  the  legislature,  rule, 
and  government  now  duly  and  happily  established  within  this  king- 
dom of  Great  Britain,  and  to  depose  our  said  Lord  the  King  from 
the  royal  state,  title,  power,  and  government  of  this  kingdom,  and 
to  bring  and  put  our  said  Lord  the  King  to  death.  And  that  to 
fulfil,  perfect,  and  bring  to  effect  their  most  evil  and  wicked  trea- 
son and  treasonable  compassings  and  imaginations  aforesaid,  they, 
with  force  and  arms,  maliciously  and  traitorously  did  meet,  conspire, 
consult,  and  agree  among  themselves,  and  together  with  divers  other 
false  ti'aitors,  to  the  said  jurors  unknown,  to  cause  and  procure  a 
convention  and  meeting  of  divers  subjects  of  our  said  Lord  the 
King  to  be  assembled  and  held  within  this  kingdom,  with  intent 
and  in  order  that  the  persons  to  be  assembled  at  such  convention 
and  meeting  should  and  might  wickedly  and  traitorously,  without 
and  in  defiance  of  the  authority,  and  against  the  will  of  the  Parlia- 
ment of  this  kingdom,  subvert  and  alter,  and  cause  to  be  subvei^ted 
ftnd  altered,  the  legislature,  rule,  and  government  now  duly  and 
happily  established  in  this  kingdom,  and  depose  and  cause  to  be 
deposed  our  said  Lord  the  King  from  the  royal  state,  title,  power, 
and  government  thereof.  And  further  to  fulfil,  perfect,  and  to 
bring  to  effect  their  most  evil  and  wicked  treason  and  treasonable 
compassings  and  imaginations  aforesaid,  and  in  order  the  more 
readily  and  effectually  to  assemble  such  convention  and  meeting  as 
aforesaid,  for  the  traitorous  purposes  aforesaid,  and  thereby  to 
accomplish  the  same  purposes,  they,  together  with  divers  other 
false  traitors,  to  the  jurors  unknown,  maliciously  and  traitorously 
did  compose  and  write,  and  did  then  and  there  maliciously  and 
traitorously  cause  to  be  composed  and  written,  divers  books, 
pamphlets,  letters,  instructions,  resolutions,  orders,  declarations, 
addresses,  and  writings,  and  did  then  and  there  maliciously  and 
traitorously  publish,  and  did  then  and  there  maliciously  and 
traitorously  cause  to  be  published,  divers  other  books,  pamphlets, 
letters,  instructions,  resolutions,  orders,  declarations,  addresses,  and 
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writings,  the  said  books,  pamphlets,  letters,  instructions,  resolu- 
tions,  orders,  declarations,  addresses,  and  writings  so  respectively 
composed,  written,  published,  and  cause  to  be  composed,  written, 
and  published,  purjwrting  and  containing  therein,  among  other 
things,  incitements,  encouragements,  and  exhortations  to  move, 
induce,  and  persuade  the  suWects  of  our  said  Lord  the  Kin<; 
to  choose,  depute,  and  send,  and  cause  to  be  chosen,  deputed,  ancl 
sent,  persons  as  delegates,  to  compose  and  constitute  sucn  conven- 
tion and  meeting  as  aforesaid,  to  be  so  holden  as  aforesaid,  for  the 
traitorous  jpurposes  aforesaid.  And  further  to  fulfil,  perfect,  and 
bring  to  effect  their  most  evil  and  wicked  treason  and  treasonable 
compassings  and  imaginations  aforesaid,  and  in  order  the  more 
readily  and  effectually  to  assemble  such  convention  and  meeting  as 
aforesaid,  for  the  traitorous  purposes  aforesaid,  and  thereby  to 
accomplish  the  same  purposes,  they  did  meet,  consult,  and  de- 
liberate among  themselves,  and  together  with  divers  other  false 
traitors,  to  the  said  jurors  unknown,  of  and  concerning  the  calling 
and  assembling  such  convention  and  meeting  as  aforesaid,  for  the 
traitorous  purposes  aforesaid,  and  how,  when,  and  where  such  con- 
vention and  meeting  should  be  assembled  and  held,  and  b^  what 
means  the  subjects  of  our  said  Lord  the  King  should  and  might  be 
induced  and  moved  to  send  persons  as  delegates  to  compose  and 
constitute  the  same.  And  further  to  fulfil,  perfect,  and  bring  to 
effect  their  most  evil  and  wicked  treason  and  treasonable  com- 
passmgs  and  imaginations  aforesaid,  and  in  order  the  more  readily 
and  effectually  to  assemble  such  convention  and  meeting  as  afore- 
said, for  the  traitorous  purposes  aforesaid,  and  thereby  to  accom- 
plish the  same  purposes,  naaliciously  and  traitorously  did  consent 
and  a^ee  that  the  said  Jeremiah  Joyce,  John  Augustus  Bonney, 
John  Home  Tooke,  Thomas  Wardle,  Matthew  Moore,  John  Thel- 
wall,  John  Baxter,  Bichard  Hodgson,  one  John  Lovett,  one 
William  Sharp,  and  one  John  Pearson,  should  meet,  confer,  and 
co-operate  among  themselves,  and  together  with  divers  other  false 
traitors,  to  the  jurors  unknown,  for  and  towards  the  calling  and 
assembling  such  convention  and  meeting  as  aforesaid,  for  the 
traitorous  purposes  aforesaid.  And  further  to  fulfil,  perfect,  and 
bring  to  effect  their  most  evil  and  wicked  treason  and  treasonable 
compasBings  and  imaginations  aforesaid,  they  maliciously  and 
traitorously  did  cause  and  procure  to  be  made  and  provided,  and 
did  then  and  there  maliciously  and  traitorously  consent  and  agree 
to  the  making  and  providing  of  divers  arms  and  offensive  weapons, 
to  wit,  guns,  muskets,  pikes,  and  axes,  for  the  purpose  of  arming 
divers  subjects  of  our  said  Lord  the  King,  in  order  and  to  the 
intent  that  the  same  subjects  should  and  might  unlawfully,  forcibly! 
and  traitorously  oppose  and  withstand  our  said  Lord  the  King  in 
tlie  due  and  lawful  exercise  of  his  royal  power  and  authority  in 
the  execution  of  the  laws  and  statutes  of  this  r^m,  and  should 


Digitized  by  VjOOQ IC 


6  INDICTMENT  AGAINST  THOMAS  HAEDY. 

and  might  unlawfully,  forcibly  and  traitorously  subvert  and  alter, 
and  aid  and  assist  in  subverting  and  altering,  without  and  in 
defiance  of  the  authority  and  against  the  will  of  the  Parliament  of 
this  kindom,  the  legislature,  rule,  and  government  now  duly  and 
happily  established  in  this  kingdom,  and  depose,  and  aid  and 
assist  in  deposing,  our  said  Lord  the  King  from  the  royal  state, 
title,  power,  and  government  of  this  kingdom.  And  turther  to 
fulfil,  perfect,  and  bring  to  effect  their  most  evil  and  wicked 
treason  and  treasonable  compassings  and  imaginations  aforesaid, 
they  with  force  and  arms  maliciously  and  traitorously  did  meet, 
conspire,  consult,  and  Agree  among  themselves  to  raise,  levy,  and 
make  insurrection,  rebellion,  and  war  within  this  kingdom  of 
( Treat  Britain,  against  our  said  Lord  the  King.  And  further  to 
fulfil,  perfect,  and  bring  to  effect  their  most  evil  and  wicked 
treason  and  treasonable  compassings  and  imaginations  aforesaid, 
they  maliciously  and  traitorously  did  meet,  conspire,  consult,  and 
agree  amongst  themselves,  and  together  with  divers  other  falt>e 
traitors,  to  the  jurors  unknown,  unlawfully,  wickedly,  and  traitor- 
ously to  subvert  and  alter,  and  cause  to  be  subverted  and  altered, 
the  legislature,  rule,  and  government  now  duly  and  happily  estab- 
lished in  this  kingdom,  and  to  depose  and  cause  to  be  deposed  our 
said  Lord  the  King  from  the  royal  state,  title,  power,  and  govern- 
ment of  this  kingdom.  And  further  to  fulfil,  perfect,  and  bring  to 
effect  their  most  evil  and  wicked  treason  and  treasonable  com- 
passings and  imaginations  aforesaid,  and  in  order  the  more  readily 
and  effectually  to  bring  about  such  subversion,  alteration,  and 
deposition  as  last  aforesaid,  they  maliciously  and  traitorously  did 
prepare  and  compose,  and  did  then  and  there  maliciously  and 
traitorously  cause  and  procure  to  be  prepared  and  composed,  divern 
books,  pamphlets,  letters,  declarations,  instructions,  resolutions, 
orders,  addresses,  and  writings,  and  did  then  and  there  maliciously 
and  traitorously  publish  and  disperse,  and  did  then  and  there  mali- 
ciously and  traitorously  cause  and  procure  to  be  published  and  dis- 
lur.scd,  divers  other  books,  pamphlets,  letters,  declarations,  instruc- 
tions, resolutions,  orders,  addresses,  and  writings,  the  said  several 
books,  pamphlets,  letters,  declarations,  instructions,  resolutions, 
orders,  addresses,  and  writings  so  respectively  prepared,  composed, 
published,  dispersed,  and  caused  to  be  prepared,  composed,  pub- 
lished, and  dispersed,  as  last  aforesaid,  purporting  and  containing 
therein  (amongst  other  things)  incitements,  encouragements,  and 
exhortations,  to  move,  induce,  and  persuade  the  subjects  of  our 
said  Lord  and  King  to  aid  and  assist  in  carrying  into  effect  such 
traitorous  subversion,  alteration,  and  deposition  as  last  aforesaid, 
and  also  containing  therein  (amongst  other  things)  information, 
instructions,  and  directions  to  the  subjects  of  our  said  Lord  the  King, 
how,  when,  and  upon  what  occasions  the  traitorous  purposes  last 
aforesaid  should  and  might  be  carried  into  effect.     And  further  to 


Digitized  by  VjOOQ IC 


THE  ATT0BN£T-0EN££AL'S  SPEECH.  7 

fulfil,  petfect,  and  bring  to  effect  their  most  evil  and  wicked  treason 
and  treasonable  compaasings  and  imaginations  aforesaid,  they  did 
maliciously  and  traitorously  consent  and  agree  to  the  procuring 
and  providing  arms  and  offensive  weapons,  to  wit,  guns,  muskets, 
pikes,  and  axes,  therewith  to  levy  and  wage  war,  insurrection,  and 
rebellion  against  our  said  Lord  the  King  within  this  kingdom, 
against  the  duty  of  their  allegiance,  against  the  peace  of  our  said 
Lord  the  now  King,  his  crown  and  dignity,  and  against  the  form 
of  the  statute  in  that  case  made  and  provided. 

Mr  Attorney-General  stated  to  the  Court,  that  he  had  been  in* 
formed  by  the  counsel  for  the  prisoners  it  was  their  wish  the 
prisoners  should  be  tried  separately.  It  was  therefore  his  intention 
to  proceed  first  on  the  trial  of  Thomas  Hardy. 

At  the  request  of  the  prisoner's  coimsel,  the  Court  adjourned  to 
Tuesday,  the  28th  October. 

On  Tuesday,  the  28th  of  October,  the  Attomey-Gteneral  opened 
the  case  for  the  Crown  against  the  prisoner  Thomas  Hardy  in  the 
following  speech  :— 

May  it  please  your  Lordship,  and  Gentlemen  of  the  Jury,— 
In  the  course  of  stating  what  I  have  to  offer  to  your  most  serious 
attention  in  this  great  and  weighty  cause,  affecting,  as  it  certainly 
does,  the  dearest  interests  of  the  community,  affecting,  as  you  will 
remember  throughout  this  business,  every  interest  which  can  be 
valuable  to  the  prisoner  at  the  bar,  I  shall  have  frequent  occasion 
to  call  that  anxious  attention  to  the  different  parts  of  the  indictment 
which  has  just  been  opened  to  you.  I  forbear  to  do  so  at  this 
moment,  because  I  think  that  attention  will  be  more  usefully,  both 
with  respect  to  the  public,  and  to  the  prisoner,  given  and  required 
in  another  part  of  what  I  am  to  address  to  you. 

Gentlemen,  the  prisoner  who  is  before  you  stands  chared  (to 
Ktate  the  indictment  generally)  with  the  offence  of  compassmg  His 
Majesty's  death:  he  was  committed  upon  that  charge  by  Hin 
Majesty's  Privy  Council.  I  will  explain  to  you  presently  why  1 
Htate  this  and  the  following  facts.  In  consequence  of  the  apprehen- 
sion of  this  prisoner,  of  several  others  charged  by  this  in£ctment, 
and  of  othera  whose  names  do  not  occur  in  this  indictment,  pro- 
ceedings of  some  notoriety  were  had  in  Parliament,  and  an  Act 
jiatised  empowering  his  Majesty  to  detain  such  j^ersons  as  he 
suspected  were  conspiring  against  his  Government  That  Act  has 
asserted  that  a  traitorous  and  a  detestable  conspiracy  had  been 
formed  for  subverting  the  existing  laws  and  government  of  the 
country,  and  for  intr(Sucing  that  system  of  anarchy  and  confusion 
which  had  so  fatally  prevailed  in  France.  The  Act,  upon  the  spur 
of  the  emergency  which  it  contemplated,  authorised  the  detention. 
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without  bail,  mainprize,  or  discharge,  of  the  persons  then  in  prison 
for  high  treason  or  treasonable  practices,  or  who  should  afterwards 
be  committed  for  high  treason  or  treasonable  practices,  by  warrants 
from  the  Privy  Council  or  Secretary  of  State,  until  the  Ist  of 
February  1795. 

(Gentlemen,  this  measure,  which  did  not  suspend  the  operation 
of  the  Habeas  Corpus  Act,  that  great  palladium  of  English  liberty, 
but  with  reference  to  particular  persons,  under  particmar  commit- 
ments, for  particular  offences,  is  a  measure  never  adopted  in  this 
country  by  Parliament  but  in  cases  in  which  it  is  understood, 
after  giving  all  possible  attention  to  secure  the  right  of  the  subject 
from  being  broken  in  upon,  to  be  of  the  last  possible  necessity,  and 
which  has  been  repeatedly  put  in  force,  in  the  best  of  times,  in  such 
cases  where  the  wisdom  of  Parliament  apprehended  that  it  was 
matter  of  their  duty  to  provide  that  the  nation  should  part  with  its 
liberty  for  a  while,  that  it  might  not  lose  it  for  ever. 

Gentlemen,  appearing  before  you  this  day  in  discharge  of  that 
duty  which  I  have  been  commanded  to  execute,  and  the  execution 
of  which  appears  to  me  to  be  absolutely  necessary,  you  will  collect 
from  the  fact  that  I  do  appear  here  this  day,  that,  according  to  the 
true  constitutional  meaumg  of  such  an  Act  of  Parliament,  it  is  not 
that  the  trial  of  such  persons  shall  be  delayed  during  the  period 
of  the  suspension  of  the  Act,  but  that  the  Act  shall,  with  reference 
to  the  time  of  trial,  be  allowed,  in  the  right  execution  of  it,  an 
operation  only  to  that  extent  in  which  the  due  consideration  of  the 
public  safety,  tempered  with  a  due  attention  to  the  liberty  of  the 
mdividaal  subject,  may  require. 

Gentlemen,  the  proceedings  of  the  Legislature  having  been  such 
as  I  have  stated  to  you,  His  Majesty,  constitutionally  advised  in  the 
exercise  of  his  duty,  as  the  great  conservator  of  the  public  peace, 
directed  a  commission  to  issue  to  inquire  whether  any  such  treasons 
as  the  presumption  of  such  a  traitorous  conspiracy  must  necessarily 
suppose  to  have  existed,  had  been  committed  by  any  persons,  and 
by  whom.  In  the  execution  of  the  duties  of  that  commission,  a 
grand  jury  of  this  county,  u|)on  their  oaths,  have  declared  that 
there  is  ground  of  charge  against  the  person  at  the  bar,  and  against 
others,  suflScient  to  call  upon  them,  in  a  trial  to  be  had  before  you, 
their  country,  to  answer  to  an  accusation  of  high  treason,  in  com- 
passing his  Majesty's  death. 

Gentlemen,  I  have  stated  these  circumstances  that  I  may  convey 
to  you,  in  as  strong  terms  as  I  can  express  it,  this  observation, 
that,  as  the  proceedmgs  of  Parliament  ought  to  have  had  (and  I  am 
persuaded,  from  the  deliberation  which  they  gave  the  subject,  that 
they  had)  no  influence  upon  the  judicial  mind  of  the  grand  in- 
quest, neither  ought  these  proceedings  to  affect  your  inquiries,  or 
to  induce  you  to  any  determination  which  you  are  to  make  upon 
the  issue  which  you  are  now  sworn  to  try. 


Digitized  by  VjOOQ IC 


TflS  TBIAL  OF  THOMAS  EASDT.  9 

Grentlemen,  there  is  no  one  circumstance  of  any  proceedings 
before  Parliament  with  reference  to  which  you  ought  to  suffer 
yourselTes  to  be.  influenced  in  the  trial  of  this  issue.  It  is  obvious 
that  such  proceedings  as  were  had  in  Parliament,  providing  for 
great  emergencies,  may  be  required  and  authorised  by  the  genuine 
spirit  of  the  constitution,  even  in  cases  in  which  a  grand  jury 
might  not,  upon  anything  that  could  be  offered  to  their  considera- 
tion, be  justified  in  finding  a  bill :  it  is  much  more  obvious  that, 
in  a  proceeding  before  you,  a  consideration  of  the  wisdom  and 
prqpnety  of  the  acts  of  the  Legislature  is  not  called  for. 

lou  therefore,  gentlemen  of  the  jury,  will  consider  the  prisoner 
as  standing  before  you  in  full  possession  of  an  absolute  right  to  the 
presumption  of  innocence,  notwithstanding  he  is  charged  with  guilt 
by  this  indictment,  as  you  will  hear,  except  so  far  as  that  presump- 
tion is  met  by  the  single  simple  fact  that  he  has  been  accused  by  a 
grand  jury  of  his  country. 

Gentlemen,  before  I  conclude  these  ^neral  observations,  you 
will  permit  me  to  say,  on  the  other  hand,  that  if  there  has  been  any- 
thing that  has  fallen  under  your  observation,  by  act  or  publication 
—any  attempt  to  make  any  impression  upon  the  minds  of  those 
who  are  this  day  impannelled  to  try  this  great  cause,  to  disparage 
that  advice  which,  under  the  most  responsible  sanction,  may  bo 
^ven  you  in  matter  of  law,  to  work  in  your  minds  any  prejudice 
either  against  the  prisoner  or  on  the  prisoner's  behalf ;  on  the 
one  hand  I  am  perfectly  sure  that  your  integrity  will  be  security 
to  the  public  that  you  will  not  permit  any  attempt  of  that  kind  to 
have  any  operation ;  on  tte  other  hand,  gentlemen  of  the  jury,  I 
am  equally  sure  that  I  need  not  ask  from  an  English  jury  that  they 
would  permit  no  such  attempt  to  prejudice  them  against  the 
prisoner  at  the  bar,— no,  not  even  an  injudicious  or  ill-executed 
attempt  to  influence  them  in  his  favour. 

(jentlemen,  in  order  to  understand  the  law  of  treason,  and  the 
indictment,  I  shall  take  the  liberty  first  to  state  to  you  the  char- 
acter which  I  apprehend  the  King,  for  the  protection  of  whose  per- 
son  and  government  the  statute  in  question  was  made,  has  in  the 
state  and  constitution  of  this  country. 

Gentlemen,  the  power  of  the  state,  by  which  I  mean  the  power 
of  making  laws,  and  enforcing  the  execution  of  them  when  made, 
is  vested  in  the  King ;  enactinc):  laws,  in  the  one  case,  that  is,  in 
his  legislative  charac^r,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  of  the  Commons  in  Parliament 
assembled, — assembled  according  to  the  law  and  constitutional  cus- 
tom of  England  ;  in  the  other  case,  executing  the  laws,  when  made, 
in  subservience  to  the  laws  so  made,  and  with  the  advice  which  the 
law  and  the  constitution  have  assigned  to  him  in  almost  every  in- 
stance in  which  they  have  called  upon  him  to  act  for  the  benefit  of 
the  subject.    The  King's  authority,  under  the  check  of  constitu- 
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tional  and  legal  provisioDs  and  limitations,  convenes  and  regalates 
the  duration  and  existence  of  Parliament,  convening  those  whom, 
according  to  the  law  and  custom  of  the  country,  he  is  bound  tu 
convene.  The  King,  in  his  Parliament,  sitting  in  his  royal  politi- 
cal capacity,  and  the  Lords  and  Commons  thei-e  assembled,  form 
the  great  body  politic  of  the  kingdom,  by  which  is  exercised  sove- 
reign authority  in  legislation.  Gentlemen,  whilst  the  present  law, 
the  present  constitution,  and  present  government  of  Great  Britain 
exist,  no  law  can  be  made  but  by  that  authority ;  no  legislative 
power  can  be  created  against  the  will  and  in  defiance  of  that 
authority.  Whether  in  any  or  in  what  circumstances,  an  attempt 
to  create  such  a  power  is  a  treason  forbidden  by  the  statute  of  the 
25th  of  Edward  III.,  I  propose  to  examine  presently. 

Gentlemen,  as  in  the  Kmg  the  power  of  legislation  is  vested,  as 
well  as  the  executive  power  of  the  state,  to  be  exercised  with  con- 
sent and  advice,  to  be  exercised  according  to  those  laws  which  are 
the  birthright  and  inheritance  of  the  subject,  having  upon  him  the 
care  and  protection  of  the  community ;  to  him,  in  return,  the  alle- 
giance of  every  individual  is,  according  to  the  law  of  England, 
due ;  that  allegiance  by  which  the  subject  is  bound,  in  the  lan- 
guage of  the  statutes  of  this  country,  to  defend  him  **  against  all 
traitorous  conspiracies  and  attempts  whatsoever,  which  shall  be 
made  against  his  person,  his  crown,  or  his  dignity." 

Gentlemen,  to  ascertain  to  whom  this  care  and  protection  is 
committed — to  ascertain  to  whom  this  allegiance  is  due,  the  breach 
of  which,  according  to  the  venerable  Lord  Hale,  constitutes  high 
treason — ^is  necessary  to  the  peace  of  the  community  ;  to  ascertain 
und  to  define  accurately  what  constitutes  a  breach  of  that  allegi- 
ance, is  essentially  and  absolutely  necessary  to  the  security  of  all 
that  our  ancestors  have  claimed,  demanded,  and  insisted  upon,  as 
the  ancient  undoubted  rights  and  liberties  of  our  country. 

Gentlemen,  the  former  of  these  objects  is  secured  by  iJie  law  and 
constitutional  custom  of  England  ;  that  law  which  alike  secures  to 
you  every  right,  whether  it  be  a  right  of  person  or  of  property.  It 
has  made  the  crown  which  his  Majesty  wears  hereditary  (and  I 
beg  your  attention  to  that),  subject  to  limitation  by  Parliament. 
The  latter  object  has  been  most  anxiously  secured  by  the  statute 
referred  to  in  the  indictment,  which  brings  forward  the  charge  the 
truth  of  which  you  are  now  to  try. 

Gentlemen,  the  King  having  this  hereditary  crown,  the  law  and 
constitution  have  also  ascertained  his  duties — those  duties  which 
it  is  incumbent  upon  him  to  execute  for  the  benefit  of  the  subject ; 
in  the  execution  of  which  duties  they  have  aided  him  with  counsel, 
and  in  consideration  of  which  duties  they  have  clothed  him  with 
dignity,  and  vested  him  with  high  prerogatives.  With  respect  to 
the  duties  of  the  King,  they  attach  upon  him  the  instant  he  be- 
comes such  ;  from  the  moment  that  his  title  accrues,  in  the  same 
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instant  the  duty  of  allegiance  (the  breach  of  which  is  high  treason) 
attaches  to  it ;  he  recognises  these  as  his  duties  in  that  oath,  to 
which,  throughout  this  business,  I  must  again  call  your  attention, 
in  that  oath  which  he  is  bound  to  take  upon  him,  at  his  coronation, 
to  promise  and  swear  "  to  govern  the  people  of  this  country,"— mark 
the  words,  gentlemen, — ^^  according  to  the  statutes  in  Parliament 
agreed  upon,  and  the  laws  and  customs  of  the  same ;  that  to  his 
lK)wer  he  will  cause  law  in  justice  and  mercy  to  be  administered  ; 
that  he  will  maintain  the  laws  of  God,  and  the  true  profession  of 
religion  established  by  law." 

Gentlemen,  this  oath,  stated  by  that  great  and  venerable  con- 
stitutional Judge,  Mr  Justice  Foster,  to  be  a  solemn  and  a  public 
recognition,  not  only  of  the  duties  of  the  King,  but  of  the 
fundamental  rights  of  the  people,  imposeth  upon  him  (and 
throughout  this  case  it  cannot  be  too  strongly  recollected  that  it 
imposeth  upon  him)  the  most  sacred  obligation  to  govern  accord- 
ing to  the  laws  and  statutes  in  Parliament  agreed  upon,  according 
to  the  laws  and  customs  of  the  same,  and  no  other. 

Gentlemen,  addressing  this  Court,  which  is  a  court  of  law,  in 
which  you,  the  jury,  are  sworn  to  make  a  tnie  deliverance  accord- 
ing to  the  law  of  England,  can  I  impress  it  too  strongly  that  it 
cannot  be  supposed  by  possibility — not  by  j)08sibility — that  the 
King  can,  consistently  with  his  oath,  and  with  the  antecedent  duty 
recognised  in  the  explicit  engagement,  the  terms  of  which  you  have 
heard,  either  act,  or  permit  himself  to  act,  as  King,  according  to 
any  rules  of  government,  formed  by  any  bodies  of  men,  assuming 
any  character,  functions,  or  situations,  those  rules  of  government 
being  meant  to  operate  as  laws,  the  statutes  agreed  upon  in  Parlia- 
ment, and  the  laics  and  customs  of  the  same,  ordy  excepted  f 

Gentlemen,  it  seems  to  me  to  follow,  as  a  necessary  conclusion 
from  the  reasoning  to  be  addressed  to  a  court  of  law,  not  only  that 
those  who  conspire  to  remove  the  King  out  of  the  government 
altogether,  but  that  those  who  conspire  to  remove  him,  unless  he 
will  govern  the  people  according  to  laws  which  are  not  statutes  in 
Parliament  agreed  upon,  and  the  laws  and  customs  of  the  same,  or 
as  the  head  of  a  government  framed  and  modified  by  any  authority 
not  derived  from  that  Parliament,  do  conspire  to  depose  him  from 
tliat  royal  state,  title,  power,  and  government,  which  the  indictment 
mentions,  and  to  subvert  and  alter  the  rule  and  government  noio 
estahlished  in  these  kingdoms.  He  ought  not  so  to  govern— I  say, 
lie  cannot  so  govern— he  is  bound  to  resist  such  a  project  at  the 
hazard  of  all  its  consequences ;  he  must  resist  the  attempt ;  resist- 
ance necessarily  produces  deposition,  it  endangers  his  life. 

Gentlemen,  to  that  King  upon  whom  these  duties  attach,  the 
law  and  constitution,  for  the  better  execution  of  them,  have  assigned 
varions  counsellors  and  responsible  advisers:  it  has  clothed  him, 
under  various  constitutional  checks  and  restrictions,  with  various 
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attributes  and  prerogatives,  as  necessary  for  the  supjwrt  and 
maintenance  of  the  civil  liberties  of  the  people:  it  ascribes  to  him 
sovereignty,  imperial  dignity,  and  perfection :  and  because  the  rale 
and  government,  as  established  in  this  kingdom,  cannot  exist yb9*  a 
moment  without  a  person  filling  that  oflSce,  and  able  to  execute  all 
the  duties  from  time  to  time  which  I  have  now  stated,  it  ascribes 
to  him  also  that  he  never  ceases  to  exist  In  foreign  affairs,  the 
delegate  and  representative  of  his  people,  he  makes  war  and  peace, 
leagues  and  treaties :  in  domestic  concerns,  he  has  prerogatives,  as 
a  constituent  part  of  the  supreme  legislature ;  the  prerogative  of 
raising  fleets  and  armies :  he  is  the  fountain  of  justice,  bound  to 
administer  it  to  his  people,  because  it  is  due  to  them  ;  the  great 
conservator  of  public  peace,  bound  to  maintain  and  vindicate  it ; 
everywhere  present,  that  these  duties  may  nowhere  fail  of  being 
discharged ;  the  fountain  of  honour,  office,  and  privilege :  the 
arbiter  of  domestic  commerce,  the  head  of  the  national  church. 

Gentlemen,  I  hope  I  shall  not  be  thought  to  misspend  your  time 
in  stating  thus  much,  because  it  appears  to  me  that  the  fact  that 
such  is  the  character,  that  such  are  the  duties,  that  such  are  the 
attributes  and  prerogatives  of  the  King  in  this  country  (all  exist- 
ing for  the  protection,  security,  and  happiness  of  the  people  in  &n 
established  form  of  government),  accounts  for  the  iust  anxiety, 
bordering  upon  jealousy,  with  which  the  law  watches  over  his 
person — accounts  for  the  fact  that,  in  every  indictment,  the  coin- 
passing  or  imagining  his  destruction  or  deposition  seems  to  be 
considered  as  necessarily  co-existing  with  an  intention  to  subvert 
the  rule  and  government  established  in  the  country :  it  is  a  purpose 
to  destroy  and  to  depose  him  in  whom  the  supreme  power,  rule, 
and  government,  under  constitutional  checks  and  limitations,  is 
vested,  and  by  whom,  with  consent  and  advice  in  some  cases,  and 
with  advice  in  all  cases,  the  exercise  of  this  constitutional  power  is 
to  be  carried  on. 

Grentlemen,  this  language,  the  tenor  and  charge  of  every  indict- 
ment, is  most  clearly  expressed  by  Lord  Hale  when  he  says  that 
high  treason  is  an  offence  more  immediately  against  the  person  and 
government  of  the  King.  I  cannot  state  it  more  strongly  to  you,  or 
from  an  authority  the  authenticity  of  which  will  be  less  questioned 
by  those  who  are  to  defend  the  prisoner  at  the  bar,  than  when  I 
state  to  you  the  language  of  one  of  the  counsel  for  Lord  G^rge 
Gordon  upon  the  last  tiial  for  high  treason ;  indeed,  it  is  no  more 
than  what  follows  the  law  of  England,  as  delivered  by  all  those 
great  lawyers,  whose  authority,  I  am  persuaded,  will  not  be 
attempted  to  be  shaken  in  the  course  of  this  trial,  when  it  states 
this  principle  thus : — "  To  compass  or  imagine  the  death  of  the 
King,  such  imagination  or  purpose  of  the  mind,  visible  only  to  its 
great  Author,  being  manifested  by  some  open  act,  an  institution 
obviously  directed  not  only  to  the  security  of  his  natural  person, 
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but  to  the  stability  of  the  government,  the  life  of  the  Prince  being 
80  interwoven  with  the  constitution  of  the  state  that  an  attempt  to 
destroy  the  one  is  justly  held  to  be  a  rebellious  conspiracy  against 
the  other." 

Gentlemen,  it  will  be  my  duty  to  state  to  you  presently  what 
is  in  law  an  attempt  against  the  life  of  the  King.  It  seems, 
tlierefore,  that  when  the  ancient  law  of  England  (and  I  would  beg 
yoar  attention  to  what  I  am  now  stating  to  you),  that  when  the 
ancient  law  of  England  was  changed,  which,  even  in  the  case  of  a 
Bubject,  held  the  intent  to  kill,  homicide,  as  well  as,  in  the  case  of 
the  King,  the  intent  to  kill  or  depose,  without  the  fact,  where  a 
measure  was  taken  to  effectuate  the  intent,  treason,  with  a  differ- 
ence, however,  as  to  the  nature  of  the  acts  deemed  sufficient,  in  the 
one  case  or  in  the  other,  to  manifest  the  one  or  the  other  intent, 
that,  to  use  the  words  of  a  great  and  venerable  authority,  I  mean 
Mr  Justice  Foster,  "  it  was  with  great  propriety  that  the  statute  of 
treason  retained  the  rigour  of  the  law  m  its  full  extent  in  the  case 
of  the  King.  In  the  case  of  him,"  says  he,  ''  whose  life  must  not 
be  endangered,  because  it  cannot  be  taken  away  by  treasonable 
practices  v?ithout  involving  a  nation  in  blood  and  confusion: 
levelled  at  him,  the  stroke  is  levelled  at  the  public  tranquillity." 

Gentlemen,  that  it  may  be  fully  understood  what  it  is  that  I 
have  to  contend  for  in  the  course  of  this  trial,  I  put  you  in  mind 
again  that  I  have  before  stated  that,  as  it  is  absolutely  necessary 
to  the  security  of  individuals,  not  less  necessary  to  the  security  of 
individuals  than  it  is  necessary  to  the  security  of  the  nation  which 
they  compose,  that  the  person  and  government  of  the  King  should 
be  thus  defended  ;  on  the  other  hand,  for  the  security  of  the  sub- 
ject, it  is  equally  necessaiy  that  the  crime  of  high  treason  should 
not  be  indeterminate,  that  it  should  not  be  unascertained  or  unde- 
fined, either  in  the  law  itself,  or  in  the  construction  to  be  made  of 
tliat  law. 

Gentlemen,  this  necessity  is  not  to  be  collected  merely  in  this 
country  from  reasoning,  though  it  may  obviously  enough  be  col- 
lected from  reasoning.  The  experience  of  your  ancestors  has 
informed  you, — I  admit  it,  and  I  beg  to  press  it  upon  your  attention, 
as  much  as  any  man  in  this  Court  can  press  it  upon  your  atten- 
tion,— ^the  experience  of  your  ancestors  has  informed  you,  in  the  just 
and  bitter  complaints  which  are  to  be  found  in  their  annals,  of  the 
periods  in  which  no  man  knew  how  he  ought  to  behave  himself, 
to  do,  speak,  or  say,  for  doubt  of  pains  of  treason ; — in  the  anxiety 
with  which  the  statute  of  Edward  III,  reserved  the  judgment  of 
all  treasons  not  there  expressly  specified — **  that  the  Justices  should 
tarry,  without  going  to  judgment  of  the  treason,  till  the  cause  be 
showed  and  declared  before  the  King  and  his  Parliament;" — in 
the  expressive  language  which  our  ancestors  have  used  when  the 
provisions  of  the  statute  of  Edward  were  first  iutroduced  into  the 
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code  of  law  under  which  we  live,  and  of  those  statutes  by  which 
treasons  were  brought  back  to  the  provisions  of  that  statute.  The 
experience  of  your  ancestors,  thus  handed  down  to  you,  has  demon- 
strated this  necessity.  I  admit  too  (and  my  treating  the  subject 
thus  in  the  outset  may  ultimately  save  your  time),  that  before  the 
statute  was  made  upon  which  the  indictment  proceeds,  the'  secu- 
rity of  the  subject  was  not  suflBiciently  provided  for.  I  admit  that 
security  is  not  sufficiently  provided  for  now,  if  construction  can  be 
allowed  to  give  an  exposition  to  the  statute  which  the  Legislature 
did  not  intend  it  should  receive. 

Gentlemen,  upon  each  of  these  heads  it  was  necessary  for  me  to 
trouble  you  with  some,  and  but  with  a  few  observations. 

That  the  law  of  treason  should  be  determinate  and  certain, 
though  clearly  necessary  for  the  security  of  the  subiect,  is  not 
more  necessary  for  their  security  than  that  there  should  be  a  law 
of  treason,  and  that  this  law  should  be  faithfully,  duly,  and  firmly 
executed. 

Gentlemen,  every  state  must  have  some  form  or  regimen  of 
government ;  in  other  words,  it  must  determine  by  whom,  and 
under  what  modifications,  the  sovereign  power  is  to  be  exercised  in 
the  country;  for  no  government  can  exist  unless  this  power  is 
placed  somewhere :  and  the  attempt  to  subvert  that  power  is,  in 
the  nature  of  the  thing,  an  attempt  to  subvert  the  established 
government.  It  is  of  necessity  that  an  attempt  of  this  sort  should 
be  guarded  against  by  severer  penalties  than  offences  which,  being 
breaches  of  particular  laws,  do  not  endanger  the  very  existence  of 
the  state  itself,  which  do  not  involve,  in  the  destruction  of  the  state, 
the  destruction  of  all  laws,  but  which  leave  the  law,  though 
violated  in  particular  cases,  sufficient,  in  general  cases,  for  the  pro- 
tection of  tne  personal  security,  the  liberty,  and  happiness  of  the 
suWect. 

Gentlemen,  this  is  also  the  reasoning  of  that  great  Judge  whose 
name  I  before  mentioned  to  you,  my  Ijord  Hale.  "  The  greatness 
of  the  offence,"  he  says,  **and  the  severity  of  the  punishment,  is 
upon  these  reasons: — First,  because  the  safety,  peace,  and  tran- 
quillity of  the  kingdom  is  highly  concerned  in  the  safety  and  pre- 
servation of  the  person,  dignity,  and  government  of  th«  King,  and 
therefore  the  laws  of  the  kingdom  have  given  all  possible  security 
to  the  King's  person  and  government,  and  under  the  most  severe 
penalties." 

Gentlemen,  to  describe  this  great  oflTence  with  precision  and 
accuracy  was  what  the  Legislature  in  Edward's  time  proposed 
when  they  enacted  the  sacred  statute  upon  which  this  indictment 
is  founded.  That  statute  was  made  for  the  more  precise  definition 
of  this  crime,  which,  by  the  common  law,  had  not  been  sufficiently 
extended,  and  "  the  plain  unextended  letter  of  it," — you  will  mark 
the  words, — *'  the  plain  unextended  letter  of  it  was  thought  to  be  a 
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Riifficient  protection  to  the  perpon  and  honour  of  the  Sovereign;" 
but  not  only  to  the  person  and  honour  of  the  Sovereign,  but  "a» 
adequate  security  to  (he  laws  committed  to  his  execution" 

Gentlemen,  in  addressing  a  jury  in  a  court  of  law,  sworn  to  make 
deliverance  according  to  that  law  which  constitutes  the  Court  in 
which  they  sit,  there  are  two  propositions  which  appear  to  me  to  be 
alike  clear.  The  first  is,  that  I  ought  not,  that  I  cannot,  dare  tc^ 
call  upon  you  to  say  that  there  has  been  committed  under  this 
statute  any  offence,  if  the  facts  of  the  case  to  be  laid  before  you,  by 
plain,  manifest,  authorised  interpretation  of  the  statute,  do  not  con- 
stitute an  offence  under  it  If  the  statute  should  seem  to  any  man, 
or  to  you,  not  to  be  a  sufficient  and  adequate  security  to  the  person 
and  honour  of  the  Sovereign,  and  the  due  execution  of  the  laws, 
it  is  nevertheless  all  the  security  which  the  law  has  authorised  you 
to  give  them,  and  Gfod  forbid  that  you  should  think  of  giving 
more.  On  the  other  hand,  you  are  bound  by  your  oaths,  if  this  law 
has  been  violated  in  fact,  if  the  fact  of  violation  is  proved  by  evi- 
dence, convincing  in  its  nature,  and  such  in  its  form  as  the  law 
requires  (for  the  law  in  this  case  requires  not  only  convincing  but 
formal  evidence),  then  you  are  bound  to  give  to  the  person  and 
honour  of  the  Sovereign,  and  to  the  laws  of  your  country,  that  pro- 
tection which  a  verdict,  asserting  in  substance  that  the  statute  has 
lieen  violated,  would  give,  and  which  the  statute  intended  should 
be  given. 

Gentlemen,  men  of  honour  and  of  conscience,  acting  under  the 
sanction  of  the  oath  they  have  taken,  must  come  to  the  same 
conclusion,  judging  of  the  same  facts,  by  the  same  law,  whatever 
their  principles  of  government  may  be,  unless  they  differ  upon  the 
effect  of  facts  laid  before  them.  In  the  trial  of  a  person  whose 
name  I  shall  have  abundant  reason  to  mention  to  you  m  the  course 
of  this  proceeding, — I  mean  the  author  of  the  "  Rights  of  Man," — 
charged  with  a  libel  against  the  monarchy  of  the  country,  it  was 
judiciously,  truly,  justly,  and  strongly  admitted  in  effect,  that  if 
the  jury  had  been  composed  (if  there  are  twelve  such  men  in  this 
country)  of  republicans,  wishing  to  overturn  the  government  of  the 
country,  yet  administ.ering  the  law  of  England,  in  a  court  of 
English  law, — if  they  were  convinced  that  the  crime  had,  alluding 
to  that  law,  been  committed,  no  man  would  have  the  audacity  to 
say  they  could  be  capable  of  that  crime  against  the  public,  to  think 
for  a  moment  of  not  coming  to  the  conclusion  which  the  facts 
called  for,  according  to  the  law  by  which  they  were  sworn  to  decide 
upon  the  matter  before  theuL 

Gentlemen,  the  statute  upon  which  this  indictment  proceeds  is 
to  the  following  effect — it  states  (and  it  states  most  truly),  "  That 
divers  opinions  had  been  had  before  this  time."  that  is,  the  25th 
Edward  IIL,  "  in  what  case  treason  should  be  said,  and  in  what 
not ;  the  King,  at  the  request  of  the  Lordjs  and  of  the  Commons, 
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hath  made  a  declaration  ia  the  manner  as  hereafter  f oUoweth ;  that 
is  to  say,  when  a  man  doth  compass  or  imagine  the  death  of  our 
Lord  the  Kin^,  or  of  our  Lady  his  Queen,  or  of  their  eldest  son 
and  heir ;  or  if  a  man  do  violate  the  King's  companion,  or  the 
King  s  eldest  daughter  unmarried,  or  the  wife  of  the  King's  eldest 
Fon  and  heir ;  or  if  a  man  do  levy  war  against  our  Lord  the  King 
in  his  realm,  or  be  adherent  to  the  King's  enemies  in  his  realm, 
giving  to  them  aid  and  comfort  in  the  realm  or  elsewhere,  and 
thereof  be  provably  attainted'* — ^by  which  words  I  understand  be 
attainted  by  evidence  that  clearly  and  forcibly  satisfies  the  minds 
and  consciences  of  those  who  are  to  try  the  fact---^'  attainted  of  open 
deed  by  people  of  their  condition."  Then  there  is  this,  to  which 
you  will  be  bound  to  give  your  attention  for  the  sake  of  the 
prisoner,  as  well  as  for  the  sake  of  the  public,  the  interests  of  both 
being  blended  in  this  great  cause : — **  and  because  that  many  other 
like  cases  of  treason  may  happen  in  time  to  come,  which  a  man 
cannot  think  nor  declare  at  tnis  present  time,  it  is  accorded  that, 
if  any  other  case,  supposed  treason,  which  is  not  above  specified, 
doth  happen  before  any  justices,  the  justices  shall  tarry,  without 
any  goin^  to  judgment  of  the  treason,  till  the  cause  be  showed  and 
declared  before  the  King  and  his  Parliament,  whether  it  ought  to 
be  judged  treason  or  other  felony." 

Gentlemen,  I  desire  to  point  out  here,  in  the  most  marked  way 
in  which  I  can  state  it,  the  anxiety  with  which  the  Parliament 
wished  to  preserve  to  itself  the  judgments  of  treasons,  not  being 
the  specified  treasons  in  the  statute,  but  being  like  treasons,  those 
which,  by  a  parity  of  reasoning,  might  be  said  to  be  treason.  They 
would  not  trust  the  subjects  of  the  country  in  the  hand  of  any 
court  of  justice  upon  that  point.  I  mark  the  circumstance,  because 
it  appears  to  me  to  give  a  degree  of  authority  to  the  law  of  England 
upon  the  subject  of  treason,  and  to  the  constructions  which  have 
been  made  upon  it,  and  to  the  distinctions  which  have  been  made 
between  like  treasons,  and  overt  acts  of  the  same  treason,  that 
perhaps  does  not  belong  to  constructions  and  distinctions  adopted 
in  the  course  of  judicial  proceedings  upon  any  other  law  in  the 
statute-book. 

Gentlemen,  having  read  the  statute  to  you,  it  is  not  unimportant, 
as  it  seems  to  me,  to  observe  that  Lord  Hale  and  Mr  Justice  Foster, 
who  have  stated  the  judicial  and  other  expositions  of  tbis  statute, 
have  stated  them,  and  have  expounded  the  statute,  tinder  the 
weighty  caution,  which  they  most  powerfully  express,  under  the 
solemn  protests  which  they  most  strongly  state,  against  extending 
this  statute  by  a  parity  of  reason.  This  circumstance  alone 
appears  to  me  to  give  infinite  authenticity  to  the  expositions  which 
they  state  of  it  as  sound,  and  as  being  such  as,  according  to  the 
interpretation  which  the'  Legislature  in  Edward  the  Third  s  time 
meant,  should  be  put  upon  this  statute, 
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Gentlemen,  I  think  it  may  also  save  your  time,  and  that  of  the 
Court,  if  I  trouble  you  here  by  reading,  before  I  state  to  you  the 
expositions  of  the  statute  which  Lord  Hale  has  given  us,  deducing 
them  from  judgments  which  had  been  actually  made  in  the  history 
of  the  country,  the  language  which  he  holds,  as  describing  the 
obligations  which  courts  of  justice,  and  men  looking  at  this  statute, 
for  the  purpose  of  executing  it,  are  under  to  construe  it  according' 
to  the  real  specified  meaning,  not  by  a  parity  of  construction  as  to 
the  reason  itself,  when  they  came  to  construe  it. 

Lord  Hale  states  it  thus: — '*  Although  the  crime  ctf  high  treason 
is  the  greatest  crime  against  faith,  duty,  and  human  society,  and 
brings  with  it  the  greatest  and  most  fatal  dangers  to  the  govern- 
ment, peace,  and  happiness  of  a  kingdom  or  state,  and  therefore  is 
deservedly  branded  with  the  highest  ignominy,  and  subjected  to 
the  greatest  penalties  that  the  law  can  inflict,  yet  by  those  in- 
stances " — he  is  stating  those  that  had  occurred  before  the  statute 
of  Edward  III.,  and  between  that  and  the  Ist  of  Henry  IV. — 
"  yet  by  those  instances,  and  more  of  this  kind  that  might  be  given, 
it  appears — first,  how  necessary  it  was  that  there  should  be  some 
fixed  and  settled  boundary  for  this  great  crime  of  treason,  and  of 
what  great  importance  the  statute  of  the  25th  of  Edward  III.  was 
in  order  to  that  end ;  secondly,  how  dangerous  it  is  to  depart  from 
the  letter  of  that  statute,  and  to  multiply  and  enhance  cnmes  into 
treason  by  ambiguous  and  general  words — as  accroaching  of  royal 
power,  subverting  of  fundamental  laws,  and  the  like ;  and  thirdly, 
how  dangerous  it  is  by  construction  and  analogy  to  make  treasons, 
where  the  letter  of  the  law  has  not  done  it,  for  such  a  method 
admits  of  no  limits  or  bounds,  but  runs  as  far  as  the  wit  and  in- 
vention of  accusers,  and  the  odiousness  and  detestation  of  persons 
accused,  will  carry  men." 

In  another  passage,  after  having  given  his  comment  upon  this 
statute— after  having  stated  what  are  the  overt  acts  which  fall 
within  the  letter  of  it,  and  the  sound  interpretation  of  it,  he  says, 
''It  has  been  the  great  wisdom  and  care  of  the  Parliament  to 
keep  judges  within  the  bounds  and  express  limits  of  this  Act,  and 
not  to  siSer  them  to  run  out  upon  tneir  own  opinions  into  con- 
structive treasons,  though  in  cases  that  seem  to  nave  a  parity  of 
reason  {like  cases  of  treason)^  but  reserves  them  to  the  decision  of 
Parliament.  This  is  a  great  security  as  well  as  direction  to  judges, 
and  a  great  safeguard  even  to  this  sacred  Act  itself ;  and  therefore, 
as  before  I  observed,  in  the  chapter  of  levying  of  war,  this  clause 
of  the  statute  leaves  a  weighty  memento  for  jud^s  to  be  careful 
that  they  be  not  over-hasty  in  letting  in  constructive  or  interpreta- 
tive treasons,  not  within  the  letter  of  the  law,  at  least  in  such  new 
cases  as  have  not  been  formerly  expressly  resolved  and  settled  by 
more  than  one  precedent." 

Gentlemen  of  the  jury,  I  am  persuaded,  as  those  were  persuaded 
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who  conducted  the  defence  of  Lord  George  Gordon,  that  we  live  in 
days  in  which  the  judges  of  the  country  neither  have  the  inclina- 
tion nor  the  courage  to  stretch  the  law  beyond  its  limits.  I  think 
myself  bound  to  state  that ;  and  those  who  dare  to  state  the  con- 
trary, in  any  place,  do  not  do  the  justice  to  the  country  which  is 
due  from  every  individual  in  it. 

Gentlemen,  having  stated  thus  much  to  you,  I  now  state,  in 
order  to  be  perfectly  understood,  that  I  do  most  distinctly  disavow 
making  any  char^  oi constructive  treason;  that  I  do  most  distinctly 
disavow  stating  in  this  indictment  any  like  case  of  treason  not 
specified  in  the  statute ;  that  I  do  most  distinctly  disavow  stating 
anything  that  can  be  called  cumulative  treason^  or  analogcms 
treason;  that  I  do  most  distinctly  disavow  enhancing  anything, 
by  a  parity  of  reason,  into  treason,  which  is  not  specified  in  that 
statute  ;  that  I  do  most  distinctly  disavow  enhancing  crimes  of  any 
kind,  or  a  life  spent  in  crimes,  if  you  choose  so  to  put  it,  into 
treason,  if  it  be  not  treason  specified  in  the  statute :  and  the  ques- 
tion between  us  I  state  distinctly  to  be  this — Whether  the  defendant 
is  guilty  of  a  treason  sfpedfied  in  the  statute  f  and  whether  the 
evidence  that  is  to  be  brought  before  you  amounts  to  that  proof 
that  will  be  satisfactory  to  your  minds  and  consciences,  your  minds 
and  consciences  being  prepared  to  admit  no  proof  but  what  you 
think  you  ought  to  receive  under  the  obligation  of  an  oath,  proof 
high  enough  that  he  may  be  provably  attainted  of  open  deed,  of  a 
treason  specified  in  the  statute  ? 

Then,  gentlemen,  to  state  the  charge  to  you : — The  indictment 
charges  the  defendant  with  compassing  and  imagining  the  King  s 
death,  and  with  having  taken  measures  to  effectuate  that  purpose. 
Now,  that  it  may  be  thoroughly  understood,  you  will  permit  me  to 
state  to  you  here,  that  there  is  not  only  a  manifest  distinction  in 
reason,  but  a  settled  distinction  in  the  course  of  judicial  practice — 
settled  for  no  other  cause  but  that  it  was  a  manifest  distinction  in 
reason — between  "  like  cases  of  treason,"  constructive,  analogous, 
or  cumulative  treasons,  and  various  overt  acts  of  the  same  treason. 

Gentlemen,  whether  the  acts  laid  as  overt  acts  of  treasons,  speci- 
fied in  the  statute,  and  specified  in  the  indictment,  amount,  in  all 
their  circumstances,  to  an  open  deed,  or  deeds,  by  which  a  person 
may  be  jjrovably  attainted  of  the  specified  treason,  is  the  question 
which  a  jury  are  to  try.  To  explain  myself  upon  this,  I  take  it  to 
be  clear,  and  I  will  not,  in  this  stage  of  the  business  at  least,  enter 
into  the  discussion  of  what  I  call  the  clear  and  established  law  of 
England ;  because  I  will  not,  in  a  case  of  high  treason,  any  more 
than  I  would  in  a  dispute  about  the  estate  of  any  gentleman  who 
hears  me,  for  the  purpose  of  arguing  points,  enter  into  discussions 
upon  what  I  take  to  be  the  clear  and  ^ablished  law  of  England  ; 
and  not  only  the  security  of  the  subject  in  this  respect,  but  the 
fcecurity  of  the  subject  in  no  reppoct,  in  his  person,  his  life,  or  hi« 
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property,  can  be  taken  to  exist  in  this  country,  if  I  am  not  as  fully 
authorised  to  state  to  you,  with  as  much  confidence,  what  the  law 
is  in  case  of  treason,  from  the  decisions  which  for  centuries  have 
been  made  in  courts  respecting  it,  as  I  am  to  state  to  you,  from 
decisions  of  courts  respecting  property,  what  the  law  of  property 
13.  I  say  I  take  it  to  be  clear  that  deposing  the  King,  entering 
into  measures  for  deposing  the  King,  conspiring  with  foreigners 
and  others  to  invade  the  kingdom,  going  to  a  foreign  country  to 
procure  the  invasion  of  the  kingdom,  or  proposing  to  go  there  to 
that  end,  and  taking  any  step  in  order  thereto— conspiring  to  raise 
an  insurrection,  either  to  dethrone  the  King,  imprison  the  King, 
or  oblige  him  to  alter  his  measures  of  government,  or  to  compel 
him  to  remove  evil  counsellors  from  him,  are,  and  have  all  been 
held,  as  Mr  Justice  Foster  says,  to  be  deeds  proving  an  intent  to 
do  that  treason  which  is  mentioned  in  the  statute  to  be  overt  acts 
of  treason  in  compassing  the  King's  death. 

It  would  be  very  extraordinary  if  these  great  Judges,  Poster  and 
Hale,  after  holding  the  language  they  have  stated,  were  to  be  re- 
presented by  any  man  as  not  acting  themselves  under  the  effect 
and  influence  of  that  weighty  memento  which  they  held  out  to 
those  who  were  to  succeed  them  in  the  seat  of  judgment ;  yet  I 
state  all  this  to  you  in  the  words  in  which  these  learned  Judges 
have  handed  down  the  exposition  of  the  statute,  who  would  have 
suffered  death — for  they  both  valued  the  liberties  of  their  country 
—before  they  would  have  charged  **  a  like  case  of  treason  "  in  an 
indictment ;  and  yet  they  have  concurred  (as  all  the  judges  of 
England  have  done,  and  the  Parliament  into  the  bargain)  m  the 
construction  and  exposition  of  the  statute  (and,  in  fact,  executions 
have  been  made  upon  it),  that  all  these  things  are  overt  acts  of  the 
same  treason  that  is  specified  in  the  statute.  What  is  the  reason 
of  it  ?  Because  the  law  holds  that  he  who  does  an  act,  meaning  to 
do  it,  which  may  endanger  the  King's  life,  compasses  and  imagines 
the  death  of  the  King,  if  he  does  an  act  which  may  endanger 
his  life,  if,  in  the  ordinary  course  of  things,  and  according  to  the 
common  experience  of  mankind,  the  measure  which  he  takes,  in 
pursuance  of  a  purpose  to  take  it,  will  bring  the  King  to  his  grave. 

This,  therefore,  is  not  raising  constructive  treason,  it  is  not 
raising  treason  by  analogy,  it  is  not  stating  "  like  cases  of  treason  " 
not  specified  in,  but  reserved  by  the  statute  to  the  judgment  of 
Parliament ;  but  it  is  stating  overt  acts,  which  are  measures  taken 
in  pursuance  of  treasonable  purposes,  which  measures  must  neces- 
sanly  be  as  various  in  their  kinds  as  the  ways  and  means  by 
which,  in  facts  and  open  deeds,  taken  in  pursuance  of  its  pui-poses, 
the  human  heart  manifests  its  intent  to  commit  some  one  or  other 
of  the  treasons  specified  in  the  statute. 

Gentlemen,  the  reserving  clause  in  the  Act  is  extremely  material ; 
and  if  courts  and  juries  have  done  wrong  in  the  manner  in  which- 
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they  have  executed  this  statute,  if  the  interpretations  which  they 
have  made  of  the  statute  are  not  right,  they  have  done  it  against 
a  prohibition  in  the  statute,  which  they  were  called  upon  by  their 
oaths  duly  to  expound,  and  they  have  done  it  in  the  presence  and 
under  the  eye  of  that  Parliament  which  had  expressly  forbidden 
them  to  do  it.  I  say,  the  conclusion  upon  that  is,  that  they  have 
done  it  rightly. 

Gentlemen,  the  judgments  of  the  courts  of  law  are  in  this  country 
perfectly  familiar  to  Parliament.  Acts  have  been  made,  over  and 
over  again,  in  order  to  bring  back  the  expositions  of  the  law  to  the 
true  construction,  to  the  letter,  which  is  the  true  construction,  in  a 
sound  ludicial  sense— to  bring  it  back  again  to  the  statute  of  Edward 
III. ;  but  we  have  lived  to  this  hour  without  Parliament  thinking 
that  they  were  to  make  so  perfectly  a  dead  letter  of  the  letter  of 
the  statute,  as  that  they  should  say  that  an  overt  act  which  ex- 
pressed and  imported  the  imagination  of  the  mind  to  do  the  treason 
specified,  should  not  be  taken  to  be  an  act  of  high  treason  within  the 
statute,  because  the  statute  only  mentions  the  thing  which  is  to 
be  compassed  and  imagined,  and  does  not  mention  the  ways  and 
means  by  which  the  human  heart  may  show  and  manifest  that  it 
does  compass  and  imagine  what  the  statute  speaks  of. 

Gentlemen,  this  is  not  all,  because  this  is  not  only  according  to 
the  law  of  England,  as  it  is  administered  in  courts  of  justice,  but 
also  to  the  proceedings  in  Parliament,  which  are  a  parliamentsiry 
exposition,  if  I  may  so  state  it,  of  the  law.  Proceedings  in  Parlia- 
ment have  been  had,  where  the  statute  has  been  thus  construed, 
and  where  this  distinction  that  I  am  stating  between  overt  acts  of 
the  specified  treason  and  the  "  like  cases  of  treason,"  has  been  ex- 
pressly taken,  expressly  acted  upon,  proposed  by  one  House  of 
Legislature  to  the  other  House,  and  acted  upon  by  the  Crown  in 
executing  the  sentences  of  that  House. 

Gtentlemen,  the  distinction,  then,  is  only  this — "  a  like  case  of 
treason  "  is  a  case  of  treason  not  specified  in  the  statute,  a  case  of 
the  like  mischief  as  a  case  specified  in  the  statute ;  but  the  identi- 
cal case  specified  in  the  statute  must  be  before  you,  or,  to  avoid  all 
dispute  upon  the  subject,  I  say,  if  it  is  a  case  that  is  not  specified 
in  the  statute,  it  is  a  case  that  must  be  shown  to  ^Parliament  ac- 
cording to  the  directions  of  the  statute ;  but  that  facts  alike  in  their 
nature,  that  open  deeds  alike  in  their  nature  and  tendency,  however 
various  in  their  circumstances,  may  prove  the  same  intention  to 
exist  in  the  minds  of  those  who  do  them,  and  may  be  measures 
taken  in  pursuance  of  the  same  purpose,  and  to  effectuate  the 
same  thing,  is  a  distinction  that  appears  to  my  mind  to  be  per- 
fectly obvious. 

Gentlemen,  I  conceive,  therefore,  that  the  question  of  compassing 
the  King's  death  is  this — Whether  the  jury  are  fully  satisfied,  con- 
scientiously satisfied,  that  they  have  that  evidence  by  which  they  find 
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that  the  acts  laid  as  overt  acts  of  compassing  the  particular  speci- 
fied treason  mentioned  in  the  indictment,  were  measures  taken  in 
pursuance  of  and  to  effectuate  that  treason,  specified  at  once  in  the 
statute  and  in  the  indictment. 

Gentlemen,  I  protest  for  myself  I  am  sorry  to  trouble  you  thus 
much  at  large  by  general  reasoning,  but  you  will  find  that  it  ban 
an  application,  and  a  close  application,  to  the  case.  This  is  an  im- 
portant public  cause,  and  therefore  we  should  be  thoroughly  under- 
stood. I  cannot  imderstand  what  constructive  overt  acts  mean, 
though  I  do  understand  constructive  treasons.  Levying  war  against 
the  King,  not  against  his  person,  but  against  his  royal  majesty,  is 
constructive  treason ;  that  is,  if  men  assemble  together  without  any 
intent  to  do  an  act  which,  in  the  natural  consequence  of  things,  will 
affect  the  King's  life,  such  as  pulling  down  all  prisons  or  houses  of 
any  other  description,~that  is  constructive  treason,  it  being,  by 
construction,  as  Mr  Justice  Forster  says,  against  the  King's  royal 
majesty,  not  levied  against  his  person ;  not  one  of  the  acts  of  a  more 
flagitious  kind,  wilfully  done  or  attempted  to  be  done,  by  which  the 
Kin^  8  life  may  be  in  danger,  but  which  are  levelled  against  his 
royal  majesty ;  these  have  by  construction  been  held  to  be  treason : 
but  even  these  the  Legislature  has  never  considered  as  not  author- 
ised by  the  letter  of  the  statute ;  these  they  have  permitted  to  be 
proceeded  upon  in  the  country  as  sound  decisions  and  constructions 
upon  the  Act  of  Parliament;  many  have  been  convicted  upon 
tliem ;  CKecution  hath  followed ;  and  no  one  hath  ever  doubted 
either  the  law  or  the  justice  of  these  determinations.  But  as  to 
constnictive  overt  acts  of  compassing  and  imagining  the  death  of 
the  King,  where  the  indictment  lays  the  ima^ningand  compassing 
as  the  offence,  the  overt  act  is  not  constructive  ;  the  step  taken  to 
effectuate  it  must  be  such  an  act,  wilfully  and  deliberately  done,  as 
must  satisfy  the  conscience  of  a  jury  that  there  was  an  intention, 
by  deposing  or  otherwise,  to  put  the  King  in  circumstances  iu 
which,  according  to  the  ordinary  experience  of  mankind,  his  life 
would  be  in  danger. 

Grentlemen,  I  have  before  stated  to  you,  for  another  purpose, 
various  acts  which  are  overt  acts  of  compassing  the  King  s  death. 
1  will  repeat  them  shortly : — **  Dejwsing  him, — entering  into  mea- 
sures to  depose  him. — conspiring  to  imprison  him," — ^which  you 
observe  is  an  act  that  may  be  done  without  an  actual  intent  to  put 
him  to  death,— a  man  may  conspire  to  imprison  the  King  withont 
an  actual  intent  to  put  him  to  death,  but  you  will  find  the  reason 
why  that  is  held  to  be  compassing  and  imagining  the  death  of  the 
King,  with  the  sanction  of  all  times  since  this  statute  of  Edward 
111.,  and  with  the  sanction  of  every  species  of  judicial  authority 
which  the  country  could  give  :  "  to  get  his  person  into  the  power 
of  conspirators."  Why  is  all  this  treason  ?  **  Because,"  says  Mr 
Justice  Foster,  "  the  care  which  the  law  hath  taken  for  the  pei-- 
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8onal  safety  of  the  KiDg  is  not  confined  to  actions  or  attempts  of  a 
more  flagitious  kind,  such  as  attempts  either  to  assassinate  or  to 
poison,  or  other  attempts,  directly  and  immediately  aiming  at  his 
life  ;  it  is  extended  to  everything,  wilfully  and  deliberately  done,  or 
attempted,  whereby  his  life  may  be  endangered  ;  and  therefore  the 
entering  into  measures  for  deposing  or  imprisoning  him,  or  to  get 
his  person  into  the  power  of  the  conspirators,  these  offences  are 
overt  acts  of  treason  within  this  branch  of  this  statute ;  for  experi- 
ence hath  shown  that  between  the  prisons  and  the  graves  of  kings 
the  distance  is  very  small,"  and  experience  has  not  grown  weaker 
upon  this  subject  in  modem  times :  offences  which  are  not  so  per- 
sonal as  those  already  mentioned  have  been,  with  great  propriety, 
brought  within  the  same  rule,  as  having  a  tendency,  though  not 
so  immediate,  to  the  same  fatal  end. 

Lord  Hale,  upon  this,  says,  "  Though  the  conspiracy  be  not  im- 
mediately, and  directly,  and  expressly  the  death  of  the  King,  but 
the  conspiracy  is  of  something  that  in  all  probability  must  induce 
it,  and  the  overt  act  is  of  such  a  thing  as  must  induce  it,  this  is  an 
overt  act  to  prove  the  compassing  the  King's  death."  The  instance 
he  gives,  as  expository  of  his  text,  is  ^his :  *'  If  men  conspire  to 
imprison  the  King  by  force  and  a  strong  hand  till  he  hath  yielded 
to  certain  demands,  and  for  that  purpose  gather  company  or  write 
letters,  this  is  an  overt  act  to  prove  the  compassing  of  the  King's 
deatL"  What  is  the  reason  ?  He  gives  the  same  in  substance, 
though  different  in  the  terms  of  it,  as  that  which  has  been  assigned 
by  Mr  Justice  Foster :  "  for  it  is  in  effect  to  despoil  him  of  his 
kingly  government."  These  are  the  words  of  Lord  Hale;  and, 
though  the  reasons  given  by  Lord  Hale  and  Mr  Justice  Foster  are 
different  in  words,  they  are  the  same  in  substance.  It  may  be  said, 
with  equal  truth,  between  despoiling  a  king  of  his  kingly  govern- 
ment and  the  graves  of  kings,  the  distance  is  very  small.  Imprison- 
ment is  the  same  as  deposition,  and  he  who  compasses  the  deposi- 
tion of  the  King,  according  to  all  judicial  construction,  compasses 
his  death  ;  it  is  the  same  as  deposition,  because  it  is  a  temporary 
despoiling  him  of  his  kingly  government,  which,  according  to  this 
interpretation  of  the  law,  usudly  ends  in  death. 

Gentlemen,  offences  not  so  personal  as  those  enumerated  fall 
within  the  same  rule,  as  having  a  tendency  to  the  same  fatal  end« 
If  foreigners  are  not  at  war  with  you,  the  offence  of  going  into  a 
foreign  country,  or  proposing  to  go  there,  or  taking  any  step  thereto, 
in  order  to  invite  foreigners  into  this  kingdom  for  a  treasonable 
purpose,  can  only  fall  within  that  branch  of  treason  of  compassing 
the  King's  death :  if  they  are  at  war  with  you,  th^n  the  same  act 
amounts  to  another  species  of  treason,  which  is  an  "  adhering  to 
the  King's  enemies  ;  "  and  perhaps  you  will  find  that  the  case  I 
have  to  state  is  not  without  pregnant  evidence  of  this  species  of 
overt  act 
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Gentlemen,  having  stated  thus  much  to  yon,  I  proceed  now  to 
consider  the  indictment ;  and  what  I  have  stated,  before  I  men- 
tioned the  substance  of  the  indictment,  I  have  stated  to  lay  in  my 
claim  to  full  credit  with  you,  when  I  say,  that  no  man  living  can 
wish  to  express  to  you  more  strongly  than  I  wish  to  do  (we  have, 
indeed,  each  of  us,  as  great  an  interest  in  the  true  construction  of 
this  law  as  any  other  man  can  have  in  it),  that  the  law  of  treascHi, 
in  considering  the  charge  that  I  have  brought  before  you  under 
the  conmiand  that  has  authorised  me  to  bring  it  here,  must  not  be 
extended  one  single  iota  beyond  what  is  the  established  law  in  this 
country,  as  established  as  the  law  is,  that  says  that  the  property 
that  you  bought  yesterday  you  may  give  to  whom  you  ptease  to- 
morrow. 

Gentlemen,  the  indictment,  finding  several  persons,  entitled  to  be 
tried  separately,  though  indicted  jomtly,  comoined  in  a  particular 
act,  which  I  will  state  by  and  by,  has  charged  them  with  com- 
passing the  King's  death :  it  has  then  proceeded — ^because  the  com- 
passing and  imagination  of  the  heart  cannot  be  known  to  man, 
and  there  must  be  an  overt  act  to  manifest  it — ^it  has  charged 
them  with  meeting  among  themselves  to  cause  and  procure  a 
convention  of  divers  subjects  of  the  King  to  be  held  within  this 
kingdom,  and  not  only  a  convention  to  be  held  within  the  king- 
dom, but  to  be  held  loith  intent  and  in  order  that  the  persons  to 
be  assembled  at  such  convention  and  meeting  should  and  mighty 
wickedly  and  trailoroudy^  vnthout  and  in  defiance  of  the  authority^ 
and  against  the  toUl  of  the  Parliament  of  this  kingdom^  subvert 
and  alter  the  legislature,  rule,  and  government  estaUished  in  it, 
and  depose  the  King  from  the  royal  state,  title,  power,  and  goveim- 
ment  thereof 

It  then  charges  them  with  having  composed,  written,  and 
published,  and  caused  to  be  composed,  written,  and  published, 
divers  books,  pamphlets,  letters,  instructions,  resolutions,  ordei*6, 
declarations,  addresses,  and  writings,  such  books,  pamphlets,*' letters, 
instructions,  resolutions,  orders,  declarations,  addresses,  and  writings, 
so  respectively  composed,  written,  published,  and  caused  to  oe 
composed,  written,  and  published,  purporting  and  containin<c 
therein  (among  other  things)  incitements,  encouragements,  and 
exhortations,  to  move,  induce,  and  persuade  the  subjects  of  the 
King  to  choose,  depute,  and  send  persons  as  delegates,  to  comi)06e, 
not  a  convention,  but  such  a  convention  and  meeting,  that  is,  a 
convention  to  act  in  the  manner  that  the  first  overt  act  has  stated 
it,  to  be  holdenfor  the  traitorous  purposes  before  mentioned. 

It  then  states,  as  a  third  overt  act,  consultations  among  them, 
how,  when,  and  where  such  convention  and  meeting  should  be 
assembled  and  held,  and  by  what  means  the  subjects  of  the 
King  might  be  induced  and  moved  to  send  persons  as  delegates 
to  constitute  it 
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It  then  charges  that  these  persons  did  consent  and  agree  that 
Mr  Joyce,  and  several  other  persons  named,  should  meet,  confer, 
and  co-operate  among  themselves,  and  with  other  traitors,  to  cause 
the  calling  and  assembling  sfuch  convention  and  meeting  for  such 
traitorotis  purposes. 

It  then  charges  the  providing  of  arms,  of  different  descriptions, 
for  these  purposes ;  and  then  it  charges  a  conspiracy  to  make  war 
in  the  kingdom,  and  it  charges  a  conspiracy  to  subvert  and  alter 
the  legislature  and  government  of  the  kingdom,  and  to  depose  the 
King ;  that  is,  as  I  understand  it,  that  if  you  should  not  be  satisfied 
that  the  calling  such  a  convention  as  is  mentioned  in  the  first  part 
of  the  indictment  was  a  mean  to  effectuate  that  compassing  and 
imagination  which  is  mentioned  in  the  introductory  part  of  the 
indictment,  yet  you  will  find  in  the  evidence  which  is  to  be  laid 
before  you,  even  if  you  pay  no  attention  to  that  circumstance  of 
calling  a  convention,  sufficient  evidence  of  a  conspiracy  io  depose 
the  King. 

It  then  states  again,  that  they  published  several  books,  and  other 
matters  of  the  same  kind,  in  order  to  bring  about  the  traitorous 
purposes  last  mentioned;  and  charges,  as  a  further  overt  act,  pro- 
vidmg  arms  for  that  purpose. 

Now,  gentlemen,  having  before  stated  to  you  that  a  conspiracy 
to  depose  the  King — and  I  have  not  stated  it  to  you  in  my  own 
words,  but  in  the  words  of  the  authorities  I  mentioned — that  a 
conspiracy  to  depose  the  Bang,  that  a  conspiracy  to  imprison  the 
King,  a  conspiracy  to  procure  an  invasion,  with  steps  taken  to 
effectuate  such  a  conspiracy  (a  conspiracy  indeed  itself  being  a 
step  for  that  purpose),  is  treason,  you  will  observe  that,  in  this 
indictment,  a  conspiracy  to  depose  the  King  is  expressly  charged, 
and,  I  think,  it  will  be  clearly  proved.  If  a  conspiracy  to  depose 
the  King  be  an  overt  act  of  high  treason,  permit  me  then  to  ask 
you,  wnat  can  a  conspiracy  to  subvert  the  monarchy  of  the 
countiy,  including  in  it  the  deposition  of  the  King,  be,  but  an 
overt  act  of  high  treason  ?  In  the  object  of  such  a  conspii-acy  the 
King  is  necessarily  involved,  and  it  is  already  shown  that  conspir- 
ing to  depose  him  is  compassing  his  death. 

Grentlemen,  read  as  you  are  in  the  history  of  the  country,  give 
me  leave  to  ask  you,  if  measures  had  been  taken  after  the 
Kevolution  to  effectuate  a  conspiracy  to  dethrone  King  William, 
and  to  restore  King  James,  without  all  doubt,  the  measure  taken, 
would  have  constituted  the  crime  of  high  treason  within  the  clause 
of  compassing  the  King  s  death,  although  the  conspirators  could 
have  been  shown  satisfactorily  to  have  no  more  meant  the  actual 
natural  death  of  King  William,  than  they  meant  the  actual 
natural  death  of  King  James,  whom  they  intended  to  replace  on 
the  throne.  But  what  says  the  law  to  that  ?  The  law  says  you 
cannot  mean  to  depose  the  King  without  meaning  to  endanger  his 
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life ;  and  if  you  mean  to  endanger  his  life,  you  must  abide  the 
consequences  of  it. 

Put  it  another  way :  If  the  project  had  been  to  depose  the  same 
King  William,  and  measures  had  been  taken  upon  it— not  with  a 
view  to  bring  back  to  the  throne  King  James  II.,  but  merely  t<> 
send  back  King  William  to  his  former  character  of  Prince  of 
Orange,  and  not  to  restore  King  James;  but  to  restore  a  common- 
wealth, which  is,  what  I  think,  I  shall  satisfy  you,  those  who  are 
charged  by  this  indictment  meant  by  "  a  full  and  fair  representa- 
tion of  the  people,"  whether  you  call  it  "  a  full  and  fair  representa- 
tion of  the  people  in  Parliament,"  or  do  not  use  the  words  "  in 
Parliament,  — can  a  lawyer  be  found  to  say,  that  it  could  be  stated 
in  law  that  it  is  not  high  treason  ?  I  don't  know  what  may  not 
be  stated.  All  that  I  mean  to  say  at  present  is,  that  according  to 
the  best  lights  which  I  can  get  of  the  law  under  which  I  have 
lived,  it  docs  not  appear  to  me  to  be  probable  that  any  man  will 
so  state  it  Far  be  it  from  me,  however,  to  have  the  vanity  to  say 
that  (avowing  that  I  should  certainly  not  think  of  encountering 
the  current  authorities  of  the  country  for  centuries)  I  am,  without 
the  possibility  of  contradiction,  stating  that  I  am  following  the 
authorities  of  the  country  for  centuries;  but  I  am  ready  to  say 
this,  that  I  cannot  conceive  or  imagine  by  what  species  of  ^  reason- 
ing, or  upon  what  principle,  or  upon  what  authority,  it  is  to  be 
contended  that  this  would  not  have  been  high  treason. 

Gentlemen,  take  it  another  way:  If  the  regicides  of  King  Charles 
I.  had  been  tried  for  compassing  the  death  of  King  Charles  I., 
supposing  they  had  only  deposed  him,  instead  of  putting  him  to 
death,  could  they  have  contended,  that  though  they  would  have 
been  guilty  of  high  treason  if  they  had  placed  another  individual 
upon  the  throne  (which  would  have  been  alike  to  the  case  I  have 
put  of  conspiring  to  put  James  in  the  place  of  William),  could 
they  have  contended  then  that  they  were  not  guilty  of  high 
treason,  because  they  deposed  the  King  without  substftuting 
another  king  in  his  place,  and  because  they  left  the  government 
to  be  filled  up  by  the  commonwealth,  without  a  king  ? 

Give  me  leave  to  ask  another  thing :  Suppose  it  had  happened, 
after  King  William  came  to  the  throne,  that  not  those  events 
that  did  actually  happen  took  place,  but  that  any  set  of  men  in 
this  country  should  have  ventured  to  meet  in  a  convention  of 
delegates  from  oBfiliated  societies,  for  the  purpose  of  deposing 
King  William,  under  pretence  of  assembling  a  convention  of  the 
people,  having  or  claiming  the  civil  and  political  authority  of  the 
country,  and  intending  to  have  no  king  in  the  country,  would  it 
have  been  possible  in  King  William's  time  to  have  contended, 
because  they  met  under  pretence  of  being  a  convention  of  the 
people,  assuming  to  themselves  civil  and  political  authority,  and 
with  such  meaning,  that  the  conspiracy  was  not  as  completely  a 
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compassiDg  the  death  of  Ein^  William  as  if  the  conspiracy  had 
l)een,  by  the  same  persons,  in  the  case  of  affiliated  societies,  forming 
the  like  convention  of  delegates,  to  bring  King  James  again  to  the 
throne  ? 

If  I  levy  war  in  this  country  against  the  King,  with  intent  to 
bring  another  upon  the  throne,  I  am  guilty  of  high  treason.  If  I 
levy  war,  that  is  an  overt  act  of  compassing  the  King's  death.  If 
I  conspire  to  levy  direct  war,  that  is  a  compassing  of  the  King's 
death,  unless  all  the  branches  of  the  Ijegiskture  have  put  a  man  to 
death  upon  an  error.  If  I  hold  a  fortress  against  the  King  to  put 
another  upon  his  throne,  I  am  guilty  of  high  treason.  Am  I 
guilty  of  no  offence  if  I  do  the  same  acts,  not  for  the  purpose  of 
continuing  the  monarchy  of  the  country  in  another  person,  but  for 
the  purpose  of  destroying  the  monarchy  altogether  ?  What  is  this 
but  doin^  an  act  involving  in  it  high  treason,  and  more  ? — high 
treason  m  deposing  the  King;  more  in  bringing  about  all 
that  additional  anarchy  which  we  know,  which  the  experience  of 
mankind  proves,  to  be  consequent  upon  the  change,  where  the 
change  is  not  only  of  the  persons  who  administer  the  govern- 
ment, but  of  the  government  itself,  if  destrtictum  can  be  called  a 
change? 

Gentlemen,  to  assert,  therefore,  that  measures  taken  for  a  total 
subversion  of  the  monarchy  of  the  country,  including  in  it  an 
intention  to  depose  the  King  (mark  the  words— I  state,  including  in 
it  an  intention  to  depose  the  King),  are  not  overt  acts  of  compass- 
ing the  King's  death,  merely  because  the  statute  of  Edward  III. 
has  not  included  all  overt  acts  in  words,  but  has  left  to  juries  to 
deteimine  what  are  overt  acts,  by  which  they  can  provably  attaint 
— to  assert  that  the  statute  does  not  include  the  case,  because  it  is 
compassing  the  death  of  the  King,  and  more;  if  this  were  to  be 
asserted  in  a  court  of  justice  (what  is  asserted  out  of  a  court  of 
justice  no  man  pays  much  attention  to),  I  should  certainly  say  of 
it,  that  it  was  the  assertion  of  those  who  had  ill  considered  the 
law  ;  and  if  asserted  out  of  a  court  of  justice,  and  with  a  reference 
to  what  is  to  be  done  in  a  court  of  justice,  I  should  say  it  deserved 
to  have  an  observation  of  a  harsher  kind  made  upon  it. 

This  indictment,  besides  charging  a  conspiracy  to  depose  the 
King  in  express  terms,  of  which  I  shall  insist  before  you  there  is 
abundant  evidence,  charges  a  conspiracy  to  call  a  convention 
against  the  vdU,  in  defiance  of  and  against  the  authority  of  Par- 
liament, for  the  purpose  of  deposing  the  King.  It  charges  further 
acts,  namely,  that  they  caused  to  be  composed  and  written  divers 
books,  pamphlets,  letters,  instructions,  resolutions,  orders,  declara- 
tions, addresses,  and  writings,  containing  incitements,  inducements, 
and  exhortations,  to  move,  seduce,  and  persuade  the  subjects  of 
the  King  to  send  delegates  to  such  convention;  as  to  which  I  say 
of  many  of  them,  though  I  did  not  know  their  real  character  till  I 
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had  seen  them  all  together,  that  they  are  both  overt  acts  and 
evidence  of  overt  acts  of  high  treason. 

Now,  before  I  state  to  you  the  particulars  of  the  evidence,  I  am 
afraid  I  must,  however  painful  it  is  to  me  to  ask  so  great  a  portion 
of  your  attention,  trouble  you  with  some  general  observations  that 
I  think  will  have  a  tendency  to  render  intelligible  to  you  the  com- 
plicated mass  of  evidence  which  I  have  to  lay  before  you. 

Grentlemen,  the  convention  meant  to  be  called  by  those  who  are 
charged  with  the  conspiracy  in  this  indictment,  was,  as  I  collect 
from  the  eflTect  of  the  evidence,  a  convention  of  persons  who  were 
to  assume  the  character  of  a  convention  of  the  people,  claiming,  as 
such,  all  civil  gnd  political  authority,  proposing  to  exercise  it  by 
altering  the  government,  otherwise  than  by  acts  of  the  present 
constituted  Legislature,  otherwise  than  by  those  statutes,  according 
to  which  the  King  has  sworn  at  the  hazard  of  his  life  to  govern. 

Gentlemen,  if  this  is  made  out,  it  appears  to  me  to  follow  neces- 
sarily on  the  part  of  all  who  took  a  step  to  assemble  it,  that  they 
are  guilty  of  a  conspiracy  to  depose  the  King,  to  depose  him  from 
the  character  which  he  holds  in  the  constitution  of  the  sovereign 
power  of  this  kingdom,  as  by  law  established,  that  law  by  which,  I 
again  repeat  to  you,  he  is  sworn  to  govern. 

Gentlemen,  if  they  conspire  to  assemble  in  a  convention,  which 
was  of  its  own  authority,  and  against  the  will  of  the  Legislature, 
and  in  defiance  of  it,  to  act  as  an  assembly  to  constitute  a  govern- 
ment, and  to  assume  so  far  sovereign  power,  it  is,  I  conceive, 
according  to  the  law  of  England,  a  conspiracy  to  depose  from  the 
sovereignty  him  who,  under  the  restraints  of  the  constitution  and 
the  law,  now  holds  that  povereignty.  There  cannot  be  two  sove- 
reign powers  in  a  state ;  there  may  be  a  complication  of  authorities 
vested  in  a  great  variety  of  persons,  making  up  one  sovereign 
power,  but  there  cannot  be  two  sovereign  powers  in  a  state :  it  is 
impossible.  If  a  meeting  assembled,  as  a  convention  of  the  people, 
arrogating  to  themselves  all  civil  and  political  authority  as  such, 
and  meaning  to  exercise  it,  one  or  other  of  these  consequences  must 
follow:  the  King  and  the  Parliament  must  be  obedient  to  the 
meeting,  or  the  meeting,  assembled  as  a  convention,  must  be 
obedient  to  the  King  and  Parliament :  if  the  meeting  is  to  be 
obedient  to  the  King  and  Parliament,  it  cannot  effect  its  pur- 
poses ;  it  is  impossible :  if  its  purpose  be  to  depose  the  King,  I 
say,  a  conspiracy  to  call  such  a  meeting  is  an  overt  act  of  high 
treason. 

Gentlemen,  I  beg  your  attention  to  my  expressions :  if  the 
meeting  means  to  oblige  the  King  and  Parliament  to  be  obedient 
to  them  by  the  exertion  of  open  force,  though  it  may  not  effect  its 
purpose,  that  makes  no  difference ;  the  law  must  be  the  same.  I 
may  be  wrong  perhaps  in  stating  the  law,  but  it  appears  to  me 
that  the  law  must  be  the  same  if  the  meeting  projects  the  purpose^ 
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wliethcr  the  force  of  the  meeting  is  sufficient  to  effect  the  purpose 
or  not. 

This,  I  say,  is  a  conspiracy  to  assume  the  sovereign  power ;  it  is 
a  conspiracy  therefore  of  necessity  meant  to  depose  the  existing 
power,  and  of  necessity  to  depose  the  King.  I  say,  meant  to 
depose ;  for,  I  repeat  it,  that  whether  the  conspiracy  is  successful 
or  not  is  immaterial. 

Gentlemen,  though  the  particular  fact  of  calling  such  a  conven- 
tion, now  alleged  as  an  overt  act  of  treason,  may  be  represented  to 
be  new  in  the  history  of  this  country,  it  is  not  therefore,  and 
because  it  is  new,  only  inasmuch  as  it  is  more  than  ordinarily 
audacious,  less  an  overt  act  of  compassing  the  death  or  deposition 
of  the  King,  if  the  intent  of  it  was  to  subvert  the  sovereign  ruling 
lK)wer. 

Gentlemen,  there  is  another  distinction  which  I  would  beg  your 
attention  to.  It  is  of  no  consequence  whether  the  first  meeting 
proposed  to  be  assembled  was  designed  to  be  a  convention  that 
shoidd  assume  all  civil  and  political  authoriiyy  or  was  only  to 
devise  the  means  of  forming  a  constituent'  assembly ,  a  body  which 
slu/uld  assume  it;  for  any  act  taken  towards  assuming  it  against 
the  will,  in  defiance  of  and  against  the  authority  of  the  King  and 
Parliament,  and  removing  him  from  that  situation  in  the  chai-acter 
of  sovereign  which  he  has  in  this  countiy — any  act  taken  towards 
the  formation  of  a  body  which  was  to  assume  such  authority,  is  an 
act  of  conspiring  the  deposition  of  the  King ;  any  act  towards  con- 
vening a  national  assembly,  to  act  with  sovereign  power,  not 
formed  by  the  Legislature,  is  an  act  done  towards  deposing  the 
King,  who  now  has,  under  the  restraints  of  the  constitution,  and 
the  pi*ovisions  and  limitations  of  the  law,  the  sovereign  power 
vested  in  him.  Yqu  cannot  set  about  organising  a  body  winch  is 
thus  to  act,  without  meaning  to  depose  the  King,  without  meaning 
to  form  a  body  that  is  to  usurp  the  powers  of  government. 

Gentlemen,  I  think  the  eviderfce  that  I  shall  lay  before  jou 
will  most  abundantly  satisfy  you  that  the  convention  which  the 
persons  charged  conspired  to  form,  was  a  convention  to  alter  the 
whole  form  of  the  sovereign  power  of  this  country ;  that  it  was  to 
form,  or  to  devise  the  means  of  forming,  a  representative  govern- 
meat — to  vest  in  a  body,  founded  ui)on  univei-sal  suffrage  and  the 
alleged  inalienable,  and,  as  they  are  called,  imprepcriptible  rights 
of  man,  ali  the  legislative  and  executive  government  of  the  country. 
That  a  conspiracy  to  this  end  would  be  an  overt  act  of  high  treason, 
I  presume  cannot  be  disputed :  it  deposes  the  King  in  the  destruc- 
tion of  the  regal  office  in  the  constitution  of  the  state. 

Gentlemen,  I  go  further:  If  it  had  been  intended  to  have 
reteined  the  name  and  office  of  the  King  in  the  country,  and  to 
have  retained  it  in  the  person  of  the  present  King,  creating,  how- 
ever, by  the  authority  of  the  intended  convention,  a  new  legis- 
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lattire,  to  act  with  him,  provided  they  would  allow  him  to  act  with 
SQch  new  legislature^  and  thus  calling  upon  him  to  act  against  the 
express  obligations  of  his  coronation  oath,  if  he  could  forget  it,  it 
still  would  have  been  a  conspiracy  to  depose  him  from  his  royal 
authority,  as  now  established :  if  he  refused  to  act,  he  must  neces- 
sarily  be  deposed  from  that  authority ;  if  he  did  accept,  he  was  not 
the  King  of  England  as  he  is  established  by  law  the  King  of 
England.  But  he  could  not  accept ;  he  could  not  so  govern ;  he  is 
sworn  not  so  to  govern ;  he  must  refuse,  must  resist,  and,  in  conse- 
quence of  resisting,  his  life  must  be  in  danger. 

Take  it  either  way,  that  persons  conspired  to  form  a  convention 
to  assume  all  civil  and  political  authority,  as  pretending  to  be  a 
convention  of  the  people  (I  care  not  with  how  much  audacity  they 
pretend  to  be  a  convention  of  the  people),  or  to  devise  the  means 
of  constituting  such  a  convention,  in  order,  and  with  the  intent, 
<and  against  the  authority  of  Parliament,  that  there  should  be  no 
King,  or  in  order  to  the  erecting,  by  their  own  authority,  a  new 
leorislature  to  act  together  with  a  King,  and  together  with  the 
King,  if  they  permitted  tiie  present  to  be  the  Kinj^  I  submit  that 
such  a  conspiracy  is  an  overt  act  in  the  true  construction  of  law, 
and  high  treason  in  compassing  the  Kings  death  The  King 
must  be  deposed  while  such  a  new  constitution  was  framing ;  he 
could  not  treat  with  such  a  convention  till  he  had  been  deposed ; 
it  could  be  those  only  that  had  sovereign  authority  that  could 
frame  a  constitution :  then  he  is  surely,  by  this,  despoiled  of  his 
kingly  government,  even  as  in  a  case  of  temporary  imprisonment. 
I  repeat  again,  that  he  could  not,  consistently  with  his  coronation 
oath,  do  otherwise  than  reject  it  when  framed :  it  must  be  taken 
for  granted  he  would  reject  it ;  his  life,  therefore,  could  not  but  be 
in  danger.  To  suppose  that  such  a  meeting,  which  proposed 
a  new  constitution,  would  depart  quietly  home,  and  not  act,  if  it 
was  not  accepted,  is  out  of  the  reach  of  all  human  credulity ;  it  is 
not  according  to  the  ordinary  course  and  experience  of  mankind  t<) 
suppose  that  they  should  meet  in  numbers,  and  make  no  use  of 
their  numbers,  if  the  show  of  them  did  not  produce  the  effect 
intended :  this  is  not  according  to  the  ordinary  course  and  experi- 
ence of  mankind. 

Gentlemen,  the  King  in  his  Parliament  could  not  be  the  sove- 
reign power  the  moment  the  meeting  could  act  as  a  national  con- 
stituting assembly,  or  could  direct,  with  effect,  such  an  assembly 
to  meet.  The  power  so  to  act,  or  to  organise  with  effect  such  a 
meeting  that  should  so  act,  must  pro  tempore  depose  every  other 
power.  This  is  the  character  of  a  convention  of  the  people,  I 
think,  as  given  in  the  evidence  I  have  to  lay  before  you.  With 
respect  to  the  defendant,  I  think  I  shall  satisfy  you  he  conspired 
to  call  such  a  convention ;  and  that  he  said  that  the  convention 
which  I  am  to  call  is  irresistible,  it  is  unlimited,  it  is  uncontroU 
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lable,  and  that  by  such  a  convention  my  fuU  and  fair  representa- 
tion of  the  people,  or  a/iiU  and  /air  representation  in  Parliament 
(if  you  choose  to  take  that  expression,  for  it  is  not  mere  expression 
that  determines  what  men  mean),  is  to  be  accomplished. 

Gentlemen,  in  the  country  in  which  I  am  speaking,  when  a  vacant 
throne  was  given  (I  am  now  alluding  to  the  time  of  King  William) 
by  those  who,  as  they  are  stated  in  the  Bill  of  Rights,  represented 
all  the  estates  of  the  people  of  this  realm,  to  King  William  and 
Queen  Mary,  they  who  gave  it  ceased  to  have  or  to  exercise  the 
power  of  sovereignty :  in  that  instant,  as  every  lawyer  must  speak 
of  it,  in  that  instant  the  sovereign  power  of  this  country  became 
vested  in  the  King  and  Queen  upon  the  throne,  to  be  exercised  in 
legislation,  undoubtedly  with  the  advice  and  consent  of  Parliament, 
formed  according  to  the  law  and  custom  of  the  country — incapable 
of  being  exercised  otherwise,  and,  as  to  the  executive  authority, 
exercised  under  the  control  of  provisions  and  limitations  of  the  law 
and  constitution,  and  with  the  advice  which,  in  every  act  which 
the  Kin^  does,  makes  somebody  responsible. 

I  insist  that  the  design  of  conspiring  to  assemble  the  people 
who  were  to  act  as  a  convention  of  the  people,  claiming  all  civil 
and  political  authority,  or  claiming  power  to  alter,  against  its  will, 
the  constituted  Legislature,  or  a  meeting  to  form  the  means  of 
bringing  together  such  a  convention  so  to  act,  is  an  attempt  to 
create  a  power  subversive  of  the  authority  of  the  King  and  Parlia- 
ment, a  power  which  he  is  bound  by  oath  to  resist  at  all  hazards. 
But  it  will  not  rest  here :  this  will  be  sufficiently  proved ;  but 
evidence  will  likewise  be  offered  to  you  as  satisfactory  to  prove 
that  the  express  object  of  calling  this  convention,  the  express  object 
of  appointing  a  committee  of  conference  and  co-operation,  which 
was  to  devise  the  means  of  constituting  such  a  convention,  was  ulti- 
mately, and  finally,  and  in  their  respect,  tlie  deposition  of  the  King, 

Gentlemen,  beyond  this,  and  supposing  it  not  to  be  proved,  the 
indictment  has  charged  as  overt  acts,  a  conspiracy,  without  the 
mean  of  a  convention,  and  not  through  that  medium,  to  depose 
the  King.  If  that  conspiracy  is  made  out  by  other  acts,  though 
neither  a  convention  assuming  all  political  authority,  nor  a  meet- 
ing to  devise  the  means  of  calling  a  convention  which  should 
assume  all  political  authority,  was  intended,  yet  the  indictment  is 
made  good. 

Gentlemen,  the  indictment  further  charges  as  an  overt  act  of 
compassing  the  King's  death,  which  without  question  it  is,  the 
conspiracy  to  levy  war.  I  do  not  mean  constructive  war.  This  I 
state,  without  question,  to  be  an  overt  act  of  compassing  the  King  s 
death.  A  rising  to  oblige  the  King  to  alter  his  measures  of 
government  amounts  to  levying  war  within  the  statute.  A  con- 
spiracy to  levy  war  for  this  purpose  is  an  overt  act  of  compassing 
the  King's  death.     If  they  conspired  to   form  a  representative 
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government,  excladiug  the  King  entirely,  which  I  say  is  the  fact, 
or  if  they  conftpired  not  to  form  a  representative  govei-nment  ex- 
cluding the  King  entirely,  but  vet  to  compel  him,  by  their  own 
strength  and  force,  to  govern  with  others,  and  without  those  which 
he  chose  to  remain  with  him,  by  whose  advice  and  consent  alone 
he  is  sworn  and  bound  to  govern,  I  mean  the  great  council  of  the 
nation,  the  Lords  in  Parliament  assembled,  the  Commons  in 
Parliament  assembled,  according  to  the  constitution  of  the  country, 
and  to  substitute,  against  his  will,  and  against  the  will  of  the 
present  constituted  authority  of  the  country,  another  authority, 
formed  on  the  principles  of  universal  suffrage  and  annual  represen- 
tation, and  so  formed  without  the  authority  of  Parliament  I  must 
snbmit  to  the  Court,  and  to  you,  that  conspiring  to  do  this  would 
be  an  overt  act  of  treason  of  deposing  the  King,  and  therefore  of 
compassing  his  death. 

Gentlemen,  you  will  also  observe  the  indictment  has  charged, 
and  proof  will  be  offered  to  you  to  make  it  out,  that  these  objects 
were  meant  to  be  carried  by  force — by  actual  force. 
.  Grentlemen,  the  case,  as  I  have  hitherto  represented  it,  is  not  a 
case  aiming  merely  at  intimidating  the  Legislature,  and  inducing 
it  by  an  act  done,  which  was,  according  to  the  forms  of  the  consti- 
tution, to  bury  the  constitution  in  its  grave,  to  new-mould  the 
sovereign  power ;  the  case  goes  far  beyond  this.  Application  in  any 
shape  to  Parliament  was  not  only  disavowed,  but  the  very  compe- 
tency of  Parliament,  if  applied  to,  to  make  a  law  to  new-model  the 
f^ovemment  was  disputed,  and  denied :  the  idea  of  that  compe- 
tency was  held  to  be  irreconcilable  to  the  very  principle  upon 
which  these  persons  assembled.  I  must,  however,  insist,  and  I  mean 
to  do  it  with  the  full  concurrence  of  my  humble  opinion,  that  a 
conspiracy  to  compel  the  King,  by  force,  against  his  will,  to  give 
his  assent  to  an  Act  obtained  from  the  Houses  of  Parliament  in  order 
to  alter  the  government  and  frame  of  the  constitution  of  the  coun- 
try, whether  it  was  obtained  from  the  two  Houses  of  Parliament, 
or  either  of  them,  by  overawing  them,  or  not  overawing  them, — 
that  a  conspiracy,  by  force,  to  compel  the  King,  in  the  exercise  of 
the  highest  and  most  essential  act  of  the  sovereignty  of  this  coun- 
try, in  the  act  of  giving  his  consent  to  such  an  Act, — to  compel  him 
by  force  to  do  that,  is  unquestionably  an  overt  act  of  treason  in  de- 
losing  him,  and  in  compassing  his  death.  It  is  neither  more  nor 
le8S,  to  explain  it  in  a  word,  than  to  substitute  the  will  of  those 
who  conspired  to  force  him,  in  the  room  of  that  royal  will,  in 
which,  and  by  which  alone,  the  laws  of  this  country,  and  the  con- 
stitution of  this  country,  have  said  that  a  bill  (however  obtained 
before  it  comes  to  him)  shall  receive  the  authority  of  a  statute. 

Gentlemen,  I  have  thought  it  necessary  to  state  thus  much  before 
I  come  to  state  the  circumstances  of  the  case,  and  I  will  state  to 
you  in  a  word  why.     It  is  not  to  be  expected  by  persons  who  exe- 
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cute  the  great  and  importaQt  duty,  in  the  great  and  important 
station,  the  functions  of  which  you  are  now  called  upon  to 
execute,  that  counsel  at  the  bar  shall  be  able  to  state  to  you 
law  that  no  man  can  question  the  soundness  of :  nay,  gentlemen, 
it  is  not  to  be  expected  by  you  that  counsel  at  the  bar  should  be 
able  to  state  to  you  in  all  cases,  law,  which  men  of  grave  character 
and  excellent  understandings,  of  great  reason  and  great  experience 
in  their  profession,  may  not  dispute  the  soundness  of.  It  is  the 
duty  of  counsel — more  particularly  it  is  the  duty  of  that  counsel 
who  ought  to  remember  that,  if,  in  prosecuting  the  subject,  he 
presses  him  unfairly,  he  betrays  in  the  most  essential  point  the 
duty  which  he  owes  to  the  sovereign, — it  is  his  duty  to  endeavour 
faithfully  and  honestly  to  explain  and  expound  the  law ;  that  is,  to 
apply  to  the  ^acts  of  the  particular  case,  reasoning  upon  the  law, 
according  as  he  is  able  to  do  it,  in  the  exercise  of  painful  industry, 
exerted  under  the  reflection  that  he  is  under  much  obligation  at 
least  to  endeavour  to  represent  the  law  truly. 

Gentlemen,  I  have  thought  it  my  duty,  in  a  prosecution  the 
principles  of  which  interest  the  civil  happiness  of  all  mankind,  to 
mention  distinctly  and  fairly  what  are  the  principles  upon  which  I 
proceed.  I  have  no  doubt  in  my  own  mind  but  that  I  have 
stated  these  doctrines  as  the  law  of  England  would  state  them ;  and 
I  claim  from  you  and  from  the  public  that,  in  the  fair  exercise  of 
my  duty,  conducted  under  such  a  sense  and  understanding  of  that 
duty  as  I  have  now  explained  to  you,  you  and  they  will  do  me  the 
credit  at  least  to  think,  that  the  principles  which  I  have  stated  are 
such  as  I  believe  to  be  sanctioned  by  the  law  of  England. 

Gentlemen,  I  shall  presume  for  a  moment,  after  having  read  to 
you  the  indictment,  and  given  you  that  exposition  of  it  which  I 
humbly  offer  to  your  attention,  that  the  law  has  (at  least,  accord- 
ing to  my  judgment,  it  certainly  has)  been  complied  with  in  these 
re8j)ect6  ;  namely,  the  indictment  has  told  you  with  suflSicient  cer- 
tainty what  it  is  that  is  meant  to  be  imputed  as  an  overt  act  of 
compassing  the  King's  death.  It  is  not  necessar}'  to  be  disputing 
that  now,  because,  if  I  have  failed  in  the  due  execution  of  my  duty 
in  that  respect,  the  prisoner  cannot  be  injured  by  it. 

Gentlemen,  I  have  before  said  to  you,  that,  in  a  case  of  high 
treason,  the  evidence  must  not  only  be  convincing,  but  it  must  be 
formal ;  and  though  the  object  of  the  security  of  the  person  and 
government  of  the  King  is  the  highest  object  that  the  law  has 
k)oked  to,  yet  I  must,  at  the  same  time,  inform  you,  that  the  law 
for  the  security  of  the  public,  which  is  in  truth  part  of  the  object 
involved  in  the  object  of  the  security  of  the  person  and  government 
of  the  King,  is  essentially  united  with  it,  and  inseparable  from 
it :  the  law  has  required  not  only  that  you  sliall  have  one  witness, 
if  he  were  the  most  credible  man  in  the  world,  to  give  convincing 
evidence  of  the  fact,  but  that  that  convincing  evidence  must  be 
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rendered  yet  more  conclusive  by  the  testimony  of  two  witnesses ; 
that  yon  should  at  least  have  one  witness  to  one  overt  act,  and 
another  to  another  overt  act  of  the  same  species  of  treason. 

Gentlemen,  having  stated  to  you  the  project,  in  a  general  way, 
to  which  I  apprehend  this  indictment  api^ies,  I  presume  that  you 
may  possibly  reason  thus : — ^When  this  indictment  charges  tiiat 
these  persons  compassed  the  death  of  the  King  and  to  depose  him, 
—that  they  conspired  to  assemble  a  convention  in  defiance  of  the 
authority  of  Parliament,— to  subvert  the  rule  and  government  of 
the  kingdom,  against  the  will  and  in  defiance  of  the  L^slature, — 
to  dethrone  the  monarch,  reigning  in  the  hearts  of  a  great  majority 
of  his  people, — ^you  will  naturally  ask,  By  what  process  was  it  that 
such  persons  as  these  could  effectuate  such  a  purpose  ?  When  the 
mdictment  charges  that  they  composed  a  great  variety  of  books, 
containing  incitements  to  choose  persons  as  delegates  to  compose 
a  convention  for  such  traitorous  purposes, — in  what  language,  you 
will  naturally  ask,  could  such  incitements  to  such  a  momentous 
project  have  been  conveyed,  and  to  whom  could  that  language 
have  been  addressed  ?  When  it  charges  that  they  met  and  de- 
liberated among  themselves,  together  with  divers  other  false 
traitors, — at  what  time,  in  what  manner,  and  in  what  place,  it  may 
be  asked,  have  these  people  met  to  deliberate  upon  that  project,  for 
the  accomplishment  of  which  so  many  persons  must  be  engaged  ? 
—by  what  means  were  they  to  bring  together  the  subjects  of  the 
country,  to  send  delegates  to  such  a  traitorous  convention,  to 
assume  such  sovereign  power  ?  This  sort  of  question  may  be  pur- 
sued. I  shall  not  pursue  it  by  observations  upon  every  overt  act 
in  this  indictment 

Now,  gentlemen,  my  answer  to  this  is  a  short  one.  I  think  it 
will  be  proved  to  your  satisfaction,  that,  as  they  meant,  in  the 
words  of  the  Act  of  Parliament,  to  introduce  that  system  of  misery 
and  anarchy  which  prevailed  in  France,  they  meant  to  introduce 
it  by  the  same  means, — to  proceed  upon  the  same  priuciples 
to  the  Fame  end, — and  by  the  same  acts  to  execute  the  same 
purposes. 

Gentlemen,  if  the  experience  of  Europe  had  not  manifested  what 
lias  passed  in  France  (and  this  project  might  perhaps  be  brought 
from  France  into  Great  Britain  by  but  an  individual  or  two),  if 
that  experience  had  not  shown  us  what  has  passed  in  France,  to 
the  destruction  of  its  old  government — to  the  destruction  alike  of 
that  government  which  ^ey  substituted  in  the  room  of  its  old 
government,  and  which,  in  the  last  act  of  its  power,  protested 
against  the  existence  of  clubs,  as  incompatible  with  the  security  of 
any  country, — I  say,  till  the  subversion  of  government  in  France 
took  place,  and  upon  principles  to  a  blind  admiration  of  which  in 
this  country, — a  country  which,  under  the  peculiar  favour  of 
Providence,  is  alike  in  its  blessings,  as  it  is  in  its  situation, ''  toto 
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divisos  orbe  BritannosI*  but  in  which  we  have  found  a  disposition 
to  sacrifice  all  those  blessings, — it  could  not,  perhaps,  have  entered 
into  the  heart  of  man  to  conceive  that  a  project  so  extensive  should 
have  been  set  on  foot  by  persons  in  number  so  few; — ^that  a 
project,  existing  almost  everywhere,  should  yet  be  visible  nowhere ; 
— that  a  project  should  be  so  deeply  combined  and  complicated, — 
should  exist  to  such  an  almost  inconceivable  extent, — should  be 
formed  with  so  much  political  craft ; — it  could  not  enter  into  the 
heart  of  man  to  conceive  that  it  should  have  existed  in  any 
country,  much  less  that  it  was  possible  that  it  should  exist  in  this 
country  of  Great  Britain  to  the  extent  to  which  I  am  sure,  what- 
ever your  verdict  may  say  upon  the  guilt  of  the  prisoner,  you  will 
be  satisfied  it  has  existed  in  this  country. 

But  the  law  of  England  does  not  require  that  any  such  case 
as  this  should  be  proved  before  you.  If  you  are  satisfied  that 
what  the  indictment  charges  was  imagined,  and  that  a  step  was 
taken  to  effectuate  that  intent,  it  is  enough.  It  is  not  the  extent 
in  which  the  project  was  proceeded  upon, — ^it  is  not  the  extent  to 
which  the  project  was  ruinous, — it  is  not  necessary  to  prove  that 
the  means  were  as  competent  to  the  end  proposed  as  they  were 
thought  to  be  by  those  who  used  them.  No,  gentlemen ;  the  provi- 
dence of  the  law  steps  in  upon  their  first  motion,  whether  they 
furnish  themselves  with  means  adequate  or  inadequate  to  their 
purposes.  The  law  steps  in  then,  conceiving  its  providence  at 
that  moment  to  be  necessary  for  the  safety  of  the  King  and  the 
security  of  the  subject 

The  project,  the  general  character  of  which  I  shall  give  you, 
proving  it  by  the  particular  facts,  and  applying  the  particular  facts 
(for  I  have  no  right  to  give  you  the  general  project  unless  I  can 
so  apply  the  particular  facts)  to  the  person  now  accused,  seems  to 
me  to  have  been  this : — Imported  from  France  in  the  latter  end  of 
the  year  1791  or  1792 — by  whom  brought  hither  it  does  not  much 
matter — the  intent  was  to  constitute  in  London,  with  affiliated 
societies  in  the  country,  clubs  which  were  to  govern  this  country 
upon  the  principles  of  the  French  (Jovernment,  the  alleged  in- 
alienable, miprescriptible  rights  of  man,  such  as  they  are  stated  to 
be,  inconsistent,  in  the  very  nature  of  them,  with  the  being  of  a 
King  or  of  Lords  in  a  government ;  deposing,  therefore,  the 
moment  they  come  into  execution,  in  the  act  of  creating  a  sovereign 
power,  either  mediately  or  immediately,  the  King,  and  introducing 
a  republican  government  with  a  right  of  eternal  reform,  and,  there- 
fore, with  a  prospect  of  eternjal  revolution. 

Gentlemen,  we  have  all  heard  of  a  club  called  the  Jacobin  Club 
at  Paris.  This,  with  its  affiliated  societies, — however  impossible  it 
was  thought  that  it  should  effect  such  things, — however  wild  the 
man  would  have  been  thought  into  whose  head  such  an  imagina- 
tion could  have  entered  as  that  it  could  effect  them, — first  overset 
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the  old  constitution,  then  introduced  another,  which  could  not 
exist  upon  the  principles  which  gave  it  birth,  and  has  finally 
introduced  government  after  government,  till  it  has  at  last  left 
the  country  in  that  indescribable  state  of  things  in  which  we  now 
see  it. 

Gentlemen,  the  great  end  of  the  persons  concerned  in  this 
project,  though  not  altogether  visible,  or  not  much  disclosed  upon 
its  first  formation,  was,  when  they  had  sufficiently  diffused  their 
principles  through  this  country,  by  artifice,  by  union,  by 
combination,  by  affiliation,  by  fraternisation  (those  who  formed 
the  project,  whoever  they  were,  endeavouring  to  force  it  into 
execution  by  means  which  perhaps  would  shock  the  minds  of  men 
that  are  not  always  dwelling  upon  political  subjects),  to  assemble 
a  convention  of  delegates  from  clubs,  to  assume  the  power  of  th<j 
people,  supported  in  the  assumption  and  exercise  of  that  power  by 
the  individual  members  of  the  affiliated  societies,  and  by  their 
combined  strength. 

Gentlemen,  we  have  no  occasion  in  this  cause  to  be-  disputing 
upon  abstract  questions  as  to  the  power  of  the  people  to  change 
their  government.  I  st^te  to  you  that  the  intention  was  to 
assemble  a  convention  of  delegates  from  those  clubs,  to  assume 
the  powers  of  government.  The  people,  the  infinite  majority  of 
the  people,  adverse  to  any  change,  distinguishing  between  abuses 
in  the  administration  of  the  government,  and  vices  in  the  form  of 
the  government  administered, — ^nay,  ardently  attached  to  the  old 
goverament, — must  have  been  averse  to  have  been  subdued  by  a 
convention  of  the  delegates  from  these  societies,  who  meant  to  have 
assumed  the  representation  of  the  people,  and  to  have  exercised  the 
powers  which  they  stated  to  be  inherent  in  those  whom  they  pro- 
fessed to  represent. 

Gentlemen,  it  is  not  difficult  to  conceive,  after  what  has  happened 
in  fiict  in  France,  how  it  should  happen  that  the  opinion  of  these 
fraternising  societies  should  have  the  force  of  the  will  of  a  majority 
of  the  nation,  though  they  constituted  a  vast  and  infinite  minority 
indeed.  You  will  find,  in  the  evidence  to  be  laid  before  you,  that 
it  was  perfectly  understood  how  this  might  be  by  those  who  are 
named  in  this  indictment.  The  great  bulk  of  the  community, 
engaged  in  different  pursuits,  are  therefore  incapable  of  being 
combined  in  opposition  to  the  execution  of  a  purpose  which  is 
to  be  brought  about  by  great  bodies  of  men  that  are  combined. 
I  need  not  give  you  a  stronger  instance  of  it  than  this.  It  is 
within  the  memory  of  most  of  us  living,  that  a  few  thousand 
men  in  St  Greorge's  Fields,  combined  in  one  purpose,  reduced 
this  metropolis  to  an  absolute  state  of  anarchy,  a  state  in  which 
no  government  existed.  If  any  man  had  been  wked,  a  fortnight 
Wore  the  event  to  which  I  am  now  alluding.  Is  it  possible  for 
four  or  five  thousand  men  to  assemble  in  St  George  s  Fields,  and 
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to  rob  and  plunder  everybody  they  choose  in  London  and  ten  miles 
round  it  ? — that  would  have  been  thought  utterly  impossible ; 
but  yet  it  happened — why  ?  because  a  combination  of  the  few  will 
Bubdue  the  many  who  are  not  combined,  and  with  great  facility  ; 
and  combined  bodies  of  men  have  had,  as  you 'will  find,  an 
existence  in  this  country  to  an  extent  which  few  men  had  any 
idea  of. 

You  will  find  them  organised, — prepared  for  emergencies  and 
exigencies, — relying  upon  their  own  strength, — determined  to  act 
upon  their  combined  strength,  in  a  system  of  acting  together ;  in 
some  instances  acting  with  a  secrecy  calculated  to  elude  obser- 
vation ;  in  other  instances,  proceeding  by  directly  contrary  means 
to  the  same  end, — representing  their  numbers  as  greater  than  they 
were,  and  therefore  increasing  their  number  by  the  very  operation 
of  the  influence  of  the  appearance  of  strength  upon  the  minds  of 
others,  without  a  possibility  that  that  misrepresentation  should  be 
set  right  You  will  find  them  inflaming  the  ignorant,  under  pre- 
tence of  enlightening  them ;— debauching  their  principles  towards 
their  country,  under  pretence  of  infusing  political  knowledge  into 
them ; — addressing  themselves  principally  to  those  whose  rights, 
whose  interests  are,  in  the  eye  of  the  law  and  constitution  of 
England,  as  valuable  as  those  of  any  men,  but  whose  education 
does  not  enable  them  immediately  to  distinguish  between  political 
truth  and  the  misrepresentations  held  out  to  them, — working  upon 
the  passions  of  men,  whom  Providence  hath  placed  in  the  lower, 
but  useful  and  highly  respectable  situations  of  life,  to  irritate  them 
against  all  whom  its  bounty  hath  blessed  by  assigning  to  them 
situations  of  rank  and  property, — representing  them  as  their 
oppressors,  as  their  enemies,  as  their  plunderers,  as  those  whom 
they  should  not  suffer  to  exist ; — and  in  order,  at  the  same  time, 
to  shut  out  the  possibility  of  correcting  original  error,  or  rectifying 
the  opinions  of  those  whom  they  had  so  inflamed,  misinformed, 
debauched,  and  misled,  not  admitting  them  into  these  affiliated 
societies  till  they  had  subscribed  tests,  the  principles  of  which 
they  were  not  to  examine  after  they  had  been  admitted,  but  the 
principles  of  which  they  were  to  carry  into  execution  when  as- 
sembled in  a  convention — to  carry  into  execution  those  principles, 
as  acting  for  the  people,  by  a  great  majority  of  whom  they  were 
held  in  utter  detestation. 

Gentlemen,  to  say  that  an  act  done  was  meant  to  be  done  as  a 
means  taken  in  the  execution  of  such  a  project  as  this  is,  till  the 
person  who  takes  it  thinks  the  scheme  practicable,  I  admit  is 
not  reasonable,  but  undoubtedly  he  may  think  it  practicable  long 
before  it  is  really  so.  Now,  you  will  be  abundantly  satisfied  that 
these  conspirators  thought  that  the  time  was  now  come, — that  the 
time  for  a  convention,  which  had  been  the  object  of  anxious  ex- 
pectation, doubting  for  a  year  or  two  whether  it  would  ever  be 
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gratified,  that  that  time  was  now  come,  and  the  measureB  taken 
were  taken  apon  that  supposition — ^that  the  opportunity  had  arrived, 
which,  if  not  laid  hold  of  now,  would  be  lost  for  ever. 

Gentlemen,  the  people  of  this  country  have  in  general  a  rooted 
attachment  to  its  government  The  public  opinion  of  government 
is  in  this  country,  as  well  as  in  every  other,  its  principal  support : 
and  therefore  it  became  necessary  to  infuse,  where  so  much  could 
be  safely  suggested,  where  the  mmd  was  prepared  for  it,  an  opinion 
that  the  form  of  the  British  Government  was  radically  vicious — that 
it  was  founded  on  principles  of  oppression — ^that  it  was  founded  on 
the  destruction  of  natural,  imprescriptible,  and  inalienable  rights. 
With  others,  you  will  find  they  thought  it  necessary  to  use  a  little 
more  caution — ^not  to  alarm  them,  but  to  humour  their  attachment 
to  the  form  of  the  constitution,  by  taking  advantage  of  well-mean- 
ing ignorance,  under  pretence  of  instructing  it,  to  enlist  them  also 
alike  in  the  project  of  destroying  that  constitution  to  which  they 
were  attached.  To  them,  therefore,  the  form  of  the  government 
was  not  spoken  of  in  terms  which  they  might  understand  to  be  a 
condemnation  of  it,  though  they  were  really  such,  but  by  making 
use  of  general  expressions,  such  as  obtaining  ''  a  full  and  fair  repre* 
seDtation  of  the  people  in  Parliament " — "  a  full  representation  of 
the  people/' — sometimes  without  mention  of  Parliament,  never  with 
actual  mention  of  tiie  King  and  Lords,  as  coexisting  together  with 
Parliament, — by  using  terms  which  certainly  may  mean  what  it 
may  be  contended  in  the  defence  they  did  mean ;  but  terms  the 
aame  in  their  expression,  certainly  the  same  in  their  import,  as 
those  which  were  used  in  every  act  which  passed  in  this  country 
daring  the  tinie  of  the  Commonwealth,  when  we  neither  had  King 
nor  l^rds — that  may  signify  a  ^vemment  existing  without  Lords 
or  King,  by  declaring  the  obtaining  such  a  representation  of  the 
people  as  necessary  to  the  natural,  inalienable,  imprescriptible 
rights  of  man,  as  stated  by  Mr  Paine.  By  these  means  and  artifices 
they  attempted  to  engage  in  their  service  the  physical  strength  of 
men  who  mi^ht  not  and  did  not  discover  the  real  nature  of  the 
phm  which  tnat  strength  was  to  be  employed  in  executing — who 
had  not  information  enough  to  discover  what  the  representation 
was  meant  finally  to  do  or  to  execute.  But  you  will  find  the 
persons  mentioned  in  this  indictment  Uad  no  doubt  about  it.  I 
mark  these  circumstances  to  you,  because,  in  the  evidence  that  is 
to  be  laid  before  you  (and  I  am  now  stating  the  general  character 
of  the  evidence,  and  not  the  principles  upon  which  the  charge  is 
made)--in  the  evidence  to  be  laid  before  you  of  the  plan  for  the 
execution  of  these  purposes,  some  very  remarkable  particulars 
occor ;  and  when  you  come  to  decide  upon  this  case,  I  humbly 
beg  your  attention  to  those  particulars;— some  very  remarkable 
particulars  will  occur. 

Tou  will  find  that  the  leading  clubs,  by  which  I  mean  the  Con- 
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stitutional  Society,  judging  of  its  conduct  for  the  purpose  of  this 
cause,  though  in  some  other  cases  we  must  go  further  back,  but, 
for  the  purpose  of  this  cause,  judging  of  its  conduct  from  about  the 
beginning  of  the  year  1792;  and  the  London  Corresponding  Society, 
which  was  formed, — whether  created,  I  will  not  say, — but  which  wa-s 
modelled  by  some  leading  members  of  the  Constitutional  Society,  and 
received  its  corporate  existence,  if  I  may  use  the  term,  as  it  will  be 
])roved,  under  their  own  handwriting — most  distinctly  from  the 
handwriting  of  some  who  yet  belong,  and  some  who  have  ceased 
to  belong,  to  the  Constitutional  Society ; — these  leading  societies, 
you  will  find  enlisting  into  their  affiliation  many  societies  in  the 
country,  composed  of  men  who  expressed  their  doubts  as  to  the 
views  of  these  societies  in  London, — who  expressed  their  fears 
as  well  ^  as  their  doubts  about  those  views,  —  who  required 
information  as  to  the  purposes  of  those  societies  in  London — 
some  of  these  societies  in  the  country  professing  one  set  of 
principles,  some  another;  but  all  assistance  is  taken  that  is 
offered.  Accordingly,  you  will  see  that  the  London  societies  enlist 
])erson8  who  profess  "  that  they  ought  to  submit  to  no  power  but 
what  they  have  themselves  immediately  constituted."  To  these  they 
«::ive  answers,  couched  in  dark,  cautious,  prudent,  but  satisfactory 
and  intelligible  terms.  Those  who  profess  still  to  have  attachments 
tr)  the  monarchy  of  the  country,  and  who  express  apprehensions 
about  its  safety  from  the  principles  of  the  London  societies,  and  the 
conflicting  principles  of  various  country  societies,  they  sooth  into 
fraternisation,  by  telling  them  that  all. would  be  set  right  "by  a 
full  and  fair  representation  of  the  people  in  Parliament,'  — ^a  name 
which  was  given  to  the  Commons  under  Cromwell,  as  well  as  to 
the  legitimate  Parliaments  of  this  country  at  different  periods, — 
without  telling  them  either  what  these  words  meant,  or  how  that 
Parliament  was  to  operate  to  reconcile  these  differences,  which 
you  will  find  amounted  only  to  the  differences  between  an  attach- 
ment to  an  absolute  republic,  and  an  attachment  to  a  limited 
monarchy. 

They  enlist  alike  those  who  expressed  a  wish  to  know  whether 
they  proposed  to  reform  the  Hoiise  of  Commons,  and  those  who 
wished  to  know  whether  they  intend  to  rip  up  monarchy  by  the 
roots.  Their  answers  were  calculated  to  satisfy  each  of  them,  to 
satisfy  whatever  might  be  the  disposition  of  those  who  address  the 
questions  to  them,  requiring  information  upon  subjects  so  totally 
different. 

Gentlemen,  this  is  not  all.  You  will  find,  again,  that  for  these 
purposes,  publications  upon  the  government  of  the  country,  which 
are  alluded  to  in  this  indictment,  and  which  will  be  given  to  you 
in  evidence, — that  publications  upon  the  government  of  the  country 
were  adopted  by  those  societies  as  their  own,  and  circulated,  if  I 
may  so  express  myself,  in  a  mass  round  the  country,  circulated  in 
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a  manner  that  totally  destroys  the  liberty  of  the  press  in  this 
country.  The  liberty  of  the  press  in  this  country  never  ought  to 
be  under  an  undue  correction  of  the  law,  but  it  must  always  be, 
for  the  sake  of  the  people,  subject  to  the  correction  of  the  law.  You 
will  find  that  these  publications  are  either  brought  into  the  world 
with  such  a  secrecy  as  baflBles  all  prosecution, — published  without 
names  of  authors  or  of  printers, — published  by  contrivance, — I  am 
wrry  to  say  by  contrivance, — published  in  the  dead  of  night  (though 
they  are  the  works  of  men  who  have  talents  to  state  them  to  open 
day,  if  fit  to  be  stated  to  open  day), — ^and  published  in  quantities 
which  make  the  application  of  the  wholesome  provisions  of  the 
law  utterly  incompetent  to  the  purpose  of  allowing  the  correction 
of  the  law  to  be  as  frequent  as  the  commission  of  the  oflTences 
against  it 

Gentlemen,  with  respect  to  many  of  these  publications  I  may 
take  notice  of  what  has  happened  in  the  history  of  this  country ; 
and  though  no  man  wishes  less  to  talk  of  himself  than  I  do,  yet  I 
am  speaking  in  the  presence  of  many  who  have  heard  me  both  in 
court  and  in  Parliament  respecting  those  publications  to  which  I 
allude  (and  which  will  be  offered  to  you  in  evidence),  express  the 
difficulty  that  my  mind  laboured  under  to  concede  that  such  a 
publication  as  the  "Address  to  the  Addressers"  was  not,  according 
to  law,  an  overt  act  of  hiffh  treason.  It  did  appear  to  me  that  the 
publication  of  the  book  called  the  "Address  to  the  Addressers"  was 
an  overt  act  of  high  treason,  for  the  purpose  of  deposing  the  King; 
at  least  I  thought  it  required  an  ingenuity  and  subtlety,  much 
beyond  that  which  belonged  to  my  mind,  to  state  satisfactory 
reasons  why  it  was  not  so ;  but  there  were  reasons  satisfactory  to 
those  who  can  judge  better  than  I  can,  and  therefore  that  book  was 
treated  only  as  a  libel ; — ^but  when  I  come  to  see  it,  as  connected 
with  the  mass  of  publications  alluded  to  in  this  indictment,  as  con- 
nected with  measures  that  I  have  to  state  to  you  in  the  course  of 
opening  this  cause,  and  as  connected  with  the  project  which  this 
indictment  imputes  to  depose  the  King,  I  say  it  is  either  most 
distinct  evidence  of  an  overt  act  of  high  treason,  or  it  is  an  overt 
act  of  high  treason  itself. 

Gentlemen,  you  will  also  not  fail  to  observe  (and  I  state  it  as  a  gene- 
ral feature  and  character  of  the  evidence  that  I  have  to  lay  before  you) 
the  malignant  art,  and,  if  I  may  so  express  myself,  the  industrious 
malignity  with  which  discontent  has  been  spread  by  these  two 
societies  in  London  ;  and  the  means  of  spreading  it  have  been  studi- 
ously and  anxiously  taught  from  society  to  society, — the  means  of 
spreading  sedition,  fresh  as  from  London,  in  every  town,  all  with 
reference  (for  they  are  not  material  if  you  do  not  find  they  had  such 
a  reference)  to  the  final  accomplishment  of  the  same  purpose.  You 
will  not  fail  to  observe  how  the  passions  and  interests  of  individuals 
hare  been  assailed,  and  the  method  of  assailing  them  taught  accord- 
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ing  to  their  stations  in  life, — not  merely  upon  Government,  but,  for 
the  porpoae  of  subverting  Government,  upon  tithes,  oorn-bilis,  taxes, 
game-laws,  impress  service,  anything  that  could  be  represented  as  a 
grievance,  as  well  as  the  Government  itself ;  and  to  this  intent,  that, 
in  aid  and  assistance  of  each  other,  societies,  as  they  expressed  it, 
"  might  overspread  the  whole  face  of  the  island,"  and  "  that  the 
island  might  become  free" — joa  will  mark  their  expressions — "  by 
the  same  means  by  which  France  became  so." 

Gentlemen,  in  stating  to  you  the  character  of  the  evidence,  it  is 
necessary  for  me  to  make  one  observation,  and  it  is  the  last  I  shall 
trouble  you  with :  it  is  with  respect  to  the  principles  upon  which 
construction  is  to  be  given  to  the  written  evidence  that  will  be 
adduced  in  this  cause.  Now,  I  desire  to  state  this  to  your  minds, 
as  a  principle  perfectly  reasonable  in  the  administration  of  justice 
towards  men  who  are  called  upon  to  answer  for  offences,  that  the 
language  which  they  use  ought  to  be  considered  according  to  its 
obvious  sense.  If  the  language  admits,  and  naturally  admits,  of  a 
double  interpretation,  it  must  then  be  considered  according  to  the 
nature  of  the  principle  which  that  language  is  calculated  to  carry 
into  execution ;  each  paper  must  be  considered  with  reference  to 
the  context  of  the  same  paper,  and  with  reference  to  the  contents 
of  all  other  papers  that  form  the  evidence  of  the  same  qrstem  which 
the  paper  produced  is  meant  to  prove. 

Now,  if  you  should  find  that  in  detailing  the  objects  of  this 
society,  in  detailing  what  they  meant  to  do,  and  in  detailing  how 
they  meant  to  execute  what  they  purposed,  they  should  in  fact  have 
stated  that  they  meant  neither  that  which  was  legal,  nor  that  which 
was  constitutional,  nor  that  which  was  other  than  treason  ;  it  will 
be  in  vain  that  they  have  thought  fit  (for  the  greater  prudence,  the 
greater  care,  and  the  greater  caution,  which  you  will  have  most 
abundant  evidence  to  prove  they  exercised  occasionally,  but  add  to 
the  guilt  by  increasing  the  danger)  to  assert  at  other  times,  when 
they  have  used  general  language,  that  what  they  meant  to  effect 
was  legal,  and  that  they  meant  to  effect  it  in  a  legal  and  constitu- 
tional manner.  It  will  become  those  who  have  the  defence  upon 
their  hands  to  state  to  you  how,  in  a  legal  and  constitutional 
manner,  those  things  could  be  done  which  were  intended  to  be 
(lone,  and  which  this  indictment  states  were  intended  to  be  done,  if 
I  prove  to  your  satisfaction  that  they  were  intended  to  be  done  by 
the  means  and  instruments  which  the  indictment  refers  to. 

Gentlemen  of  the  iury,  their  principle,  as  you  will  find,  was,  that 
equal  active  citizensnip  is  the  nght  of  all  men,  and  that,  upon  this 
principle,  their  representation  of  the  people  was  to  be  asked  for. 
Now,  it  requires  no  reasoning  to  state  that  a  representation  of  the 
l)eople  founded  upon  the  principle  of  equal  active  citizenship  of  all 
men,  must  form  a  Parliament  into  which  no  King  nor  Lords  could 
enter.    There  is  an  end  of  equal  active  citizenship  the  moment  that 
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either  of  them  exists,  according  to  my  construction  of  equal  active 
citizenship,  and  according  to  their  construction  of  it ;  for  they  state 
that  the  effect  of  it  is  a  representative  government  But  it  is  not 
enough  for  me  to  tell  you  that ;  in  reasoning,  this  is  the  conse- 
quence ;  it  is  a  circumstance  to  be  taken  into  your  consideration. 
But  I  say  I  shall  satisfy  you,  if  I  am  bound  to  go  further,  that  the 
application  of  the  principle  of  equal  active  citizenship,  according  to 
them,  was  to  be  the  foundation  of  a  representative  government,  re- 
jecting the  King  and  Lords  out  of  the  system.  The  principles  were 
the  principles  upon  which  the  constitution  of  France,  in  the  year  . 
1791,  was  formed.  The  principles  of  that  constitution  were  the 
principles  of  equal  active  citizenship ;  they  attempted,  indeed,  to 
preserve  a  King  in  the  constitution,  and  to  form  what  I  may  call  a  ' 
royal  democracy.  But  I  shall  prove  to  demonstration,  that  the 
leaders  of  these  clubs  in  London  knew  that  that  constitution  could 
not  exist,  that  their  principles  led  them  to  a  distinct  knowledge 
that  that  constitution  could  not  exist  It  was  in  the  month  of 
August  1792  entirely  overturned ;  and  you  will  find  from  the  trans- 
actions of  this  society  in  the  months  of  October  and  November  1792, 
unless  I  mistake  the  efiect  of  the  evidence,  the  clearest  demonstra- 
tion that  these  societies  meant,  in  applying  those  principles,  which 
they  themselves  state  had  destroyed  the  existence  of  a  King  in 
France,  because  they  must  destroy  the  existence  of  a  King  in  any 
country,— you  will  find  that,  from  October  1792  at  least,  these  socie- 
ties meant  to  destroy  the  King  in  this  country,  and  that  this  was 
the  natural  effect  of  their  own  principles  as  they  understood  them. 

Grentlemen,  you  will  now  give  me  leave  to  state  to  you,  as  well 
as  I  can,  and  as  intelligibly  as  I  can,  the  mass  of  evidence,  and  the 
case  which  I  have  to  lay  before  you. 

The  particular  act,  the  nature  of  which  will  be  to  be  explained 
by  ail  the  rest  of  the  evidence,  which  has  led  to  the  including  these 
particular  persons  in  one  indictment,  arose  out  of  a  letter,  dated 
the  27th  of  March  1794,  which  was  written  by  the  prisoner,  then 
the  secretary  to  the  London  Corresponding  Society,  to  the  Society 
for  Constitutional  Information.    The  words  of  it  are  these : — 

"  I  am  directed  by  the  London  Corresponding  Society  to  transmit 
the  following  resolutions  to  the  Society  for  Constitutional  Informa- 
tion, and  to  request  the  sentiments  of  that  society  respecting  the 
important  measures  which  the  present  juncture  of  affairs  seems  to 
requira  The  London  Corresponding  Society  conceives  that  the 
moment  is  arrived  " — mark  tne  words ;  for,  in  the  rest  of  what  I 
have  to  state,  you  will  frequently  hear  of  the  time  to  which  that 
alludes — "  when  a  full  and  explicit  declaration  is  necessary  from 
all  the  friends  of  freedom,  whetner  the  late  illegal  and  unheard  of 
prosecutions  and  sentences  shall  determine  us  to  abandon  our 
cause,  or  shall  excite  us  to  pursue  a  radical  reform  with  an  ardour 
proportionate  to  the  magnitude  of  the  object,  and  with  a  zeal  as 
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distinguiHhed  on  our  part  as  the  treachery  of  others  in  the  same 
glorious  cause  is  notorioua  The  Society  for  Constitutional  Infor- 
mation is  therefore  required  to  determine  whether  or  no  they  will 
be  ready,  when  called  upon,  to  act  in  conjunction  with  this  and 
other  societies  to  obtain  a  fair  representation  of  the  people." 
Gentlemen,  give  me  your  attention  presently  to  what  they  conceive 
to  be  a  fair  representation  of  the  people,  when  I  come  to  state  the 
resolutions  which  they  transmit  "  Whether  they  concur  with  us 
in  seeing  the  necessity  of  a  speedy  conveittion  for  the  purpose  of 
obtaining  "  (then  they  used  the  words)  "  in  a  constitutional  and 
legal  method  " — of  the  effect  of  which  you  will  judge  presently,  for 
the  method  will  not  he  the  more  constitutional  and  legal  for  their 
calling  it  so,  if  the  method  is  in  fact  unconstitutional  and  illegal — 
"  a  redress  of  those  grievances  under  which  we  at  present  labour, 
and  which  can  only  be  effectually  removed  by  a  full  and  fair  repre- 
sentation of  the  people  of  Great  Britain.  The  London  Correspond- 
ing Society  cannot  but  remind  their  friends  that  the  present  crisis 
demands  all  the  prudence,  unanimity,  and  vigour,  that  ever  may 
or  can  be  exerted  by  men  or  Britons ;  nor  do  they  doubt  but  that 
manly  firmness  and  consistency  will  finally,  and  they  believe 
shortly,  terminate  in  the  full  accomplishment  of  all  their  wishes." 

They  then  resolve,  and  these  resolutions  are  enclosed — **  Ist, 
That  dear  as  justice  and  liberty  are  to  Britons,  yet  the  value  of 
them  is  comparatively  small  without  a  dependency  on  their  per- 
manency, and  there  can  be  no  security  for  the  continuance  of  any 
rights  but  in  equal  laws. 

"  2d,  That  equal  laws  can  never  be  expected  but  by  a  full  and 
fair  representation  of  the  people;  to  obtain  which,  in  the  way 
pointed  out  by  the  constitution  " — you  will  see  what  that  is  in  the 
third  resolution — "  has  been  and  is  the  sole  object  of  this  society  : 
for  this  we  are  ready  to  hazard  everything,  and  never  but  with 
our  lives  will  we  relinquish  an  object  which  involves  the  happiness, 
or  even  the  political  existence,  of  ourselves  and  posterity. 

"  3d,  That  it  is  the  decided  opinion  of  this  society,  that,  to  secure 
ourselves  from  the  future  illegal  and  scandalous  prosecutions,  to 
prevent  a  repetition  of  wicked  and  unjust  sentences,  and  to  recall 
those  wise  and  wholesome  laws  which  have  been  wrested  from  us, 
and  of  which  scarcely  a  vestige  remains  *' — Gtentlemen,  you  will 
permit  me  to  call  your  attention  to  what  the  objects  were  which 
were  to  be  accomplished — "there  ought  to  be  immediately" — 
what  ? — **  a  convention  of  the  people  by  delegates  dqpuied  for  thai 
purpose  from  the  different  societies  of  the  friends  of  freedom" 
And  what  are  the  purposes  which  this  convention,  which  they 
themselves  represent  as  a  convention  of  the  people,  are  to  execute  ? 
Why  they,  the  delegates,  forming  a  convention  of  the  people^  are 
to  recall  those  wise,  wholesome  laws,  which  they  say  have  been 
wrested  from  them.     Before  I  have  done,  I  shall  prove  distinctly. 
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that  this  is  the  mcaDing  of  the  passage,  and  the  meaning  of  the 
})assage  will  be  to  be  collected  from  the  whole  of  the  evidence  un- 
doubtedly, not  from  this  particular  part  of  it. 

The  Constitutional  Society,  theie  being  present  at  that  time  six 
of  the  persons  mentioned  in  this  indictment,  without  any  delibera- 
tion whatever  upon  a  proposition  so  material  as  this  is — ^and  therefore 
it  must  be  left  to  you,  upon  the  whole  of  the  evidence,  whether  it  is 
fairly  to  be  inferred  or  not,  that  this,  like  a  great  many  other  papers 
of  the  London  Corresponding  Society,  really  came  from  the  Con- 
stitutional Society, — they  immediately  ordered  that  their  secretary 
shall  acquaint  the  London  Corresponding  Society  that  they  had 
received  their  communication;  that  they  heartily  concur  with  them 
ia  the  objects  they  have  in  view ;  and  that,  for  that  view,  and  for 
the  purpose  of  a  more  speedy  and  effectual  co-operation,  they  in- 
vite them  to  send  to  this  society,  next  Friday  evening,  a  delegation 
of  some  of  their  members. 

Without  now  going  into  the  particulars  of  what  followed  upK)n 
this,  give  me  leave  to  state,  that  some  members  of  the  society  in- 
cluded in  this  indictment  were  named  to  compose  that  delegation ; 
that  there  was  named  at  the  same  time  a  committee  of  corre- 
spondence of  six  members  of  this  society;  that  afterwards  the 
London  Corresponding  Society  formed  another  committee;  that 
the  two  concimittees  met ;  that  the  two  committees  meeting,  came 
to  a  detenuination  that  this  project  of  calling  a  convention  of  the 
people  should  be  carried  into  effect ;  and  then,  that  a  joint-com- 
mittee of  co-operation  of  both  societies  was  foimed  by  resolutions 
of  both. 

Having  stated  what  happened  upon  the  27th  of  March  1794, 
and  connecting  it,  as  I  shall  do  presently,  with  the  very  singular 
facts  which  you  will  find  also  happened  in  that  year,  you  will 
^ve  me  leave,  in  order  to  show  what  the  true  construction  of  this 
act  is.  as  well  as  to  state  the  grounds  upon  which  the  indictment, 
even  without  this  act,  charges  a  conspiracy  to  depose  the  King. 
You  will  give  me  leave  to  state  the  transactions  of  these  societies 
from  the  month  of  March  1792. 

Grentlemen,  in  or  about  the  month  of  March  1792, — whether 
before  that  time  the  London  Corresponding  Society  had  existed  or 
not,  seems  to  me  to  be  dubious,  and  therefore  I  will  make  no  asser- 
tion of  that  one  way  or  other ;  but  supposing  it  to  have  existed,  it 
will  be  made  extremely  clear  that  this  society  existed  at  that  time 
without  a  constitution,  as  they  call  it,  and  was  indebted  to  a 
gentleman  of  the  name  of  Tooke  for  the  constitution  under  which 
the  society  was  modified,  and  was  indebted,  I  think,  to  a  gentleman 
of  the  name  of  Yaughan  for  his  assistance  in  the  composition  of 
the  code  of  its  laws. 

The  first  correspondence  that  I  find  between  the  Constitutional 
Society  and  the  London  Corresponding  Society,  which  I  have  to 
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6tate  to  you,  is  in  the  commanication  of  the  principles  of  the 
Corresponding  Society,  sent  with  a  letter  signed  by  the  prisoner  at 
the  bar,  which  letter  is  in  the  followingworck : — "  I  am  ordered  by 
the  committee  to  send  to  the  Society  for  Constitutional  Informa- 
tion in  London,  a  copy  of  our  motives  for  associating,  and  the 
resolutions  we  have  come  to.  We  mean  to  persevere  in  the  cause 
we  have  embarked  in,  that  is,  to  have  (if  possible)  an  equal  re- 
presentation of  the  people  of  this  nation  in  Parliament." 

I  observe  here  for  a  moment  that  you  will  not  be  surprised, 
when  I  get  to  the  conclusion  of  this  business,  that  this  cautious 
language  was  used  in  the  outset:  it  will  be  for  you  to  judge 
whether  a  studied  caution  is  fairly  imputable  to  the  language.  It 
proceeds  thus : — "  We  should  be  exceedingly  happy  to  enter  into  a 
correspondence  with  that  society,  if  it  is  not  too  much  presumption 
in  us  to  expect  such  an  honour ;  but,  as  our  cause  is  one,  we  hope 
that  they  will  deign  to  take  some  notice  of  us,  who  are  now  entering 
upon  a  matter  of  such  vast  importance." 

This  is  extremely  condescending  language  on  the  part  of  Mr 
Hardy  to  the  Constitutional  Society :  it  accompanies  the  resolu- 
tions of  that  society,  which  resolutions  purported  to  be  signed 
**  Thomas  Hardy,  Secretary."  It  happened,  by  an  accident  not 
very  easy  to  be  accounted  for  at  present,  and,  notwithstanding 
which,  I  shall  prove  distinctly  to  you  that  the  resolutions  are  the 
act  of  Mr  Hardy,  that  this  signature — "  Thomas  Hardy,  Secretary" 
— is  a  signature,  as  I  am  instructed,  in  the  handwriting  of  Mr 
Home  Tooke ;  that  is,  Mr  Hardy,  in  the  London  Corresponding 
Society,  sends  the  resolutions  of  the  London  Corresponding  Society 
(apologising  extremely  for  the  liberty  he  takes  in  presuming  to 
send  them)  to  the  Constitutional  Society,  the  signature  to  those 
resolutions  bearing  the  name  of  Thomas  Hardy  in  the  handwriting 
of  Mr  Tooke.  Whether  those  resolutions  were  finally  settled  by  that 
gentleman  or  not  I  do  not  know,  but  you  will  find  that  there  exists 
a  paper  which  contains,  I  think,  distinct  evidence  upon  the  face  of 
it,  that  those  resolutions  have  been  settled,  with  a  good  deal  of 
deliberation,  by  the  same  gentleman  whose  handwriting  occurs  in 
the  signature  which  I  have  been  stating. 

Oentlemen,  before  these  resolutions  were  sent,  and  before  I  state 
the  matter  of  them  to  you^  you  will  allow  me  to  mention  that  there 
had  been  a  correspondence  between  other  societies  and  the  Society 
for  Constitutional  Information,  of  such  a  nature  as,  in  order  to 
make  this  case  intelligible,  will  require  some  observations  from  me, 
and  some  attention  from  you ;  it  is  the  correspondence  of  other 
societies,  but  which  correspondence  I  shall  connect  in  such  a 
manner  with  the  London  Corresponding  Society  as  in  fact  to  make 
the  acts  of  the  other  societies  the  acts  of  that  society. 

Upon  the  23d  of  March  1792,  with  a  view  to  show  you  what  were 
the  principles  of  this  Constitutional  Society,  I  must  state  that  they 
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come  to  a  reflolution,  ''  That  the  thanks  of  this  society  be  given  to 
Mr  Thomas  Paine  for  his  most  masterly  book  entitled  *  The  Rights 
of  Man/  in  which  not  only  the  malevolent  sophistries  of  hireling 
scribblers  are  detected,  and  exposed  to  merited  ridicule,  but  many 
of  the  most  important  and  beneficial  political  truths  are  stated  so 
irresistibly  convincing  as  to  promise  the  acceleration  of  that  not 
very  distant  period,  when  usurping  borough-sellers  and  profligate 
borough-buyers  shall  be  deprived  of  what  they  impudently  dare  to 
call  their  property — the  choice  of  the  representatives  of  the  people. 
The  Constitutional  Society  cannot  help  expressing  their  satisfaction 
that  so  valuable  a  publication  has  proceeded  from  a  member  of 
that  society,  and  they  sincei-ely  hope  that  the  people  of  England 
will  give  that  attention  to  the  subjects  discussed  in  Mr  Paine's 
treatise  which  their  manifest  importance  so  justly  deservea" 

Then  they  resolved, — for  what  purpose  you  will  judge  of  when  I 
come  to  state  to  you  the  subsequent  evidence  in  this  businesn, — 
''  That  the  forgoing  resolutions,  and  all  future  proceedings  of  this 
society,  be  regularly  transmitted  by  the  secretary  to  all  our 
Corresponding  Constitutional  Societies  in  England,  Scotland,  and 
France/' 

Now,  gentlemen,  as  I  shall  prove  what  the  book  was  to  which 
this  resolution  alluded,  I  shall  take  the  liberty  at  present  to  state 
in  a  few  words  to  you,  as  far  as  they  affect  the  existence  of  a  King 
in  this  country,  those  subjects  which,  according  to  the  language  of 
this  resolution,  the  Constitutional  Society  sincerely  hope  that  the 
people  of  England  would  give  attention  to,  as  discussed  in  Mr 
Paine's  first  book.  In  that  book  these  doctrines,  with  respect  to 
Great  Britain,  are  laid  down : — "  A  constitution  is  not  a  thing  in 
name  only,  but  in  fiact ;  it  has  not  an  ideal,  but  a  real  existence." 
And  you  will  find  this  extremely  important,  because  in  the  result  of 
the  whole  evidence  that  I  have  to  lay  before  you,  it  will  appear  that 
they  did  not  only  distinctly  disavow  making  any  application  to 
Parliament,  but  the  competence  of  Parliament  to  do  anything  by 
way  of  reform,  because  the  country  had  as  yet  no  constitution 
formed  by  the  people.  Mr  Paine  proceeds :  "  Can  Mr  Burke  pro- 
duce the  English  constitution  ?  If  he  cannot,  we  may  fairly  con- 
clude that  no  such  thing  as  a  constitution  exists." 

After  stating  that  the  Septennial  Bill  showed  that  there  was  no 
such  thing  as  a  constitution  in  England,  the  book  states  a  further 
fact,  not  immaterial,  that  the  bill,  which  Mr  Pitt  brought  into 
Parliament  some  years  ago  to  reform  Parliament,  was  upon  the 
same  erroneous  principle ;  that  is,  upon  the  principle  that  Parliament 
was  able  to  reform  itself.  With  respect  to  other  subjects,  to  which 
the  attention  of  the  people  of  England  was  called,  you  will  find 
that  this  book,  speaking  of  modes  of  government  (and  this  is  also 
extremely  material  with  reference  to  the  construction  of  what  is 
afterwards  to  be  stated  to  you),  represents  that  "the  two  modes  of 
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government  which  prevail  in  the  world  are,  first,  governments  by 
election  and  representation ;  secondly,  governments  by  hereditary 
succession :  the  former  is  generally  known  by  the  name  of  republi- 
can, the  latter  by  that  of  monarchy  and  aristocracy." 

He  divides  government  into  government  by  election  and  re- 
presentation ;  a  representation  founded  upon  election,  and  election 
founded  upon  universal  suffrage;  and  government  by  hereditary 
succession.  He  then  states  that,  from  the  revolutions  of  America 
and  France,  and  the  symptoms  that  have  appeared  in  other 
countries,  it  is  evident  the  opinion  of  the  world  is  changing  with 
respect  to  government,  and  that  revolutions  are  not  within  the 
progress  of  political  calculation  ;  and  that  the  British  government, 
not  existing  upon  the  principles  he  recommends,  is  not  a  govern- 
ment existing  upon  such  principles  that  a  nation  ought  to  submit 
to  it ;  and  that  the  Parliament  of  the  country  is  not  able  to  form  a 
government  that  will  exist  upon  those  principles. 

Gentlemen,  it  is  a  very  remarkable  circumstance,  as  it  strikes 
me,  that,  though  various  societies  had  existed  in  other  parts  of 
Great  Britain,  till  about  the  time  of  the  formation  of  the  London 
Corresponding  Society,  none  of  these  societies  had  asked  or  invited 
the  affiliation  with  the  London  Constitutional  Society  which  you 
will  find  they  all  ask  and  all  invite  about  March  1792,  whether  by 
management  or  not,  I  do  not  pretend  to  determine — ^it  will  be  for 
you  to  judge ;  but  they  all  ask  and  all  invite  affiliation  with  the 
Constitutional  and  Corresponding  Societies,  as  soon  as  the  latter 
is  formed. 

Upon  the  16th  of  March  1792,  you  will  find  a  resolution  of  the 
Society  for  Constitutional  Information  which  states  and  returns 
thanks  for  a  communication  from  Manchester,  signed  **  Thomas 
Walker,  President,"  and  "Samuel  Jackson,  Secretary;"  in  whicli 
**they  return  the  thanks  of  the  society  to  Mr  Thomas  Paine," 
who  appears  to  have  been  a  member,  a  visitor  of  this  Constitutional 
Society,  "  for  the  publication  of  his  *  Second  Part  of  the  Rights  of 
Man,  combining  Principle  and  Practice.' "  I  shall  endeavour  to 
state  to  you  in  a  few  words  what  is  the  combination  of  the  practice 
stated  in  the  Second  Part  of  the  *  Rights  of  Man '  with  the  principle 
in  the  First  Part,  "  a  work,"  they  say,  **  of  the  highest  importance 
to  every  nation  under  heaven,  but  particularly  to  thi^,  as  containing 
excellent  and  practicable  plans  for  an  immediate  and  considerable 
reduction  of  the  public  expenditure,  for  the  prevention  of  wars,  for 
the  extension  of  our  manufactures  and  commerce,  for  the  education 
of  the  young,  for  the  comfortable  support  of  the  aged,  for  the  better 
maintenance  of  the  poor  of  every  description,  and  finally,  for  lessen- 
ing-greatly,  and  without  delay,  the  enormous  load  of  taxes  under 
which  this  country  at  present  labours. 

"  That  this  society  congratulate  their  country  at  large  on  the 
influence  which  Mr  Paine  s  publications  appear  to  have  had  in 
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procuring  the  repeal  of  some  oppressive  taxes  in  the  present  session 
of  Parliament ;  and  they  hope  that  this  adoption  of  a  small  part  of 
Mr  Paine  8  ideas  will  be  followed  by  the  most  strenuous  exertions 
to  accomplish  a  complete  reform  in  the  present  inadequate  state  of 
the  representation  of  the  people,  and  that  the  other  great  plans  of 
public  benefit  which  Mr  Paine  has  so  powerfully  recommended 
will  be  speedily  carried  into  effect/* 

Now,  gentlemen,  as  Mr  Paine's  plan  for  the  remedy  of  the 
present  inadequate  state  of  the  representation  of  the  people  was 
alluded  to,  and  this  book  was  alluded  to,  which  combined 
^'principle"  and  " practice,"  and  as  it  is  stated  that  the  other  great 
plans  of  public  benefit  which  he  had  so  powerfully  recommended 
would  be  speedily  carried  into  effect,  it  will  be  necessary  to  show 
you,  from  this  letter,  what  were  those  plans  for  the  rempdy  of  the 
inadequate  state  of  the  representation  of  the  people,  and  other  plans 
of  public  benefit,  which  this  society,  receiving  the  thanks  of  the 
Constitutional  Society,  hoped  would  be  carried  into  effect. 

Gentlemen,  I  do  not  take  up  your  time  in  stating  the  passages 
to  you,  but  represent  to  you  the  substance  of  that  book ;  that  it  is 
a  book  distinctly  and  clearly  recomniending  the  deposition  of  the 
King :  if  the  passages  in  that  book  do  not  prove  that  assertion, 
there  is  no  evidence  that  can  prove  any  assertion.  It  is  a  book, 
moreover,  which  not  only  puts  the  King  out  of  the  system  of  the 
government  of  the  country,  but,  according  to  which,  if  a  perfect 
representation  of  the  people  is  to  be  formed,  it  is  to  be  formed  not 
by  a  Parliament  existing  in  a  country — in  which  that  gentleman 
states  that  no  constitution  exists — not  by  that  Parliament,  which 
he  states  to  be  totally  and  absolutely  inadequate  to  the  great  work 
of  forming  the  constitution  upon  the  rights  of  man  and  equal 
active  citizenship,  which  he  recommends :  it  is  a  work  which  calls 
upon  the  people  of  England  to  do  themselves  justice  in  another  way 
of  proceeding,  and  to  form  a  constitution  for  themselves  before  they 
can  have  any  government,  which  is  to  exist  upon  true  principles. 
There  is  then,  I  say,  in  the  beginning  of  this  thing,  a  development 
of  these  purposes ;  and  I  say,  beyond  that,  that  if  I  understand  the 
effect  of  evidence  at  all,  I  shall  satisfy  you  that  those  who  voted 
this  resolution  of  thanks  knew  that  the  principles  there  referred  to 
were  principles  that  would  have  this  operation,  and  meant  that 
they  should  have  this  effect. 

The  next  thing  I  have  to  state,  which  I  shall  not  go  through 
very  particularly,  is  contained  in  a  resolution  of  the  Constitutional 
Society  (some  of  the  members  of  which,  I  shall  prove  to  you,  began 
to  leave  the  Society  about  this  time,  stating  distinctly  that  they 
understood  its  principles  to  be  now  different  from  the  principles  it 
had  formerly  acted  upon,  and  to  be  such  principles  as  I  have 
stated),  entered  into  upon  the  23d  of  March  1792.  They  resolved 
that  another  communication,  which  is  from  Sheffield,  should  be 
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published  in  the  Morning  Chronicle,  and  in  several  other  news- 
papers, which  they  mention. 

With  respect  to  the  communication  from  Sheffield — (and  it  is  a 
remarkable  thing  that  from  Sheffield  and  from  Norwich  they 
should  be  writing  on  the  same  day  for  the  same  purpose — that  the 
societies  of  Sheffield  and  Norwich  might  be  affiliated  with  the 
London  Constitutional  Society ;  and  the  Sheffield  people  were  so 
anxious  about  it,  if  it  were  their  own  act  and  deed,  that  they 
wrote  more  than  one  letter  in  order  to  ask  it) — it  is  to  this  effect : — 

'^  It  is  now  about  four  months  since  this  society  first  formed 
itself  into  a  regular  body  ;  they  were  then  but  very  few  in  number; 
the  enclosed  will  inform  you  of  their  increase,  and,  which  is  most 
probable,  will  soon  become  very  numerous ;  and  not  only  this  large 
and  populous  town,  but  the  whole  neighbourhood  for  many  miles 
round  about,  have  an  attentive  eye  upon  us :  most  of  the  towns  and 
villages  indeed  are  forming  themselves  into  similar  associations,  and 
strictly  adhere  to  the  mode  of  copying  after  us.  You  will  easily 
conceive  the  necessity  for  the  leading  members  of  this  body  to  pay 
strict  attention  to  good  order  and  regularity,  and  the  need  we  have 
of  consulting  and  communicating  with  those  who  are  sincere 
friends  and  able  advocates  for  the  same  cause.  For  these  reasons  we 
took  the  liberty  to  write  to  Mr  Home  Tooke,  that  worthy  friend  and 
patriot  for  the  rights  of  the  people,  informing  him  of  our  earnest 
desire  of  entering  into  connexion  with  the  society  of  the  same 
denomination  of  ours  in  London  ;  his  very  obliging  and  affectionate 
answer  favours  us  with  your  address;  in  consequence,  we  have 
taken  the  liberty  herewith  to  transmit  to  you  some  resolves,  which 
were  passed  at  our  last  meetings  by  the  whole  body,  and  the 
committee  was  charged  with  the  despatch  of  printing  and  forward- 
ing them  to  you  accordingly,  for  the  purpose  of  submitting  them 
to  the  consideration  of  your  society,  and  to  make  use  of  them  as 
they  think  most  prudent.  You  will  also  notice  the  Belpar  address. 
They  applied  to  us  about  two  months  ago  for  instructions  as  to  our 
mode  of  conducting,  Ac,  had  not  then  formed  themselves  into  any 
regular  association.  Belpar  is  nearly  thirty  miles  from  this  place, 
in  Derbyshire,  and  eight  or  ten  miles  from  Derby. 

**  If  the  Society  for  Constitutional  Information  in  London  should 
vouchsafe  so  far  to  notice  us  as  to  enter  into  a  connexion  and  cor- 
respondence with  UB,  it  cannot  fail  of  promoting  honour,  and  adding 
strength  to  our  feeble  endeavours,  and  to  the  common  cause,  which 
is  the  entire  motive  we  have  in  view." 

They  then,  upon  the  14th  of  March  1792,  knowing  that  there 
was  a  connexion  between  the  London  Constitutional  and  London 
Corresponding  Society  (and  that  they  should  know  that  fact  on  the 
14th  of  March,  which  is  sixteen  days  before  the  30th,  when  Mr 
Hardy  sent  to  Mr  Tooke  the  resolutions  which  were  signed  in  the 
name  of  Mr  Hardy  by  Mr  Tooke,  as  a  communication  to  him  that 
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there  was  such  a  body  as  the  London  Corresponding  Society,  is  a 
circumstance  that  affords  observation),  they  then  add,  '^  We  have 
taken  the  liberty  of  enclosing  a  parcel  for  Mr  Hardy,  in  answer  to 
a  letter  from  him  to  this  society,  requesting  some  information  con- 
cerning our  method  of  conducting  the  business  we  had  embarked 
ID,  &c.,  also  informing  us  there  are  in  London  a  number  of 
mechanics,  shopkeepers,  &c.,  forming  themselves  into  a  society  on 
(ke  broad  basis  of  the  rights  of  man.     You  will  be  so  obliging  as 
to  let  the  packet  remain  with  you  until  he  call  for  it,  as  by  this 
post  I  have  wrote  him  thereof.    We  have  given  him  our  manner 
of  proceeding  from  our  setting  out  to  this  time,  and  hope  it  may  be 
of  some  use.  •  The  improvement  we  are  about  to  adopt  is  certainly 
the   best  for  managing  large  bodies,  as  in  great  and  populous 
towns,  viz.,  dividing  them  into  small  bodies  or  meetings  of  ten 
persons  each,  and  these  ten  to  appoint  a  delegate ;  ten  of  these 
delegates  form  another  meeting,  and  so  on,  delegating  from  one  to 
another,  till  at  last  they  are  reduced  to  a  proper  number  for  con- 
stituting the  Committee  or  Grand  Council." 

There  is  another  letter,  of  the  same  date,  which  has  a  remark- 
able  circumstance  about  it  It  is  addressed  to  the  Constitutional 
society.  Gentlemen,  it  states  that  **thi8  society,"  that  is,  the 
same  Sheffield  society,  "  feeling,  as  they  do,  the  grievous  effects  of 
the  present  state  defects  and  abuse  of  our  country" — (the  word 
originally  in  this  letter  was  constitution,  but  the  word  constitution 
not  being  that  which  was  liked,  by  some  veiy  odd  accident  in  the 
letter  from  Sheffield,  the  word  country,  in  the  handwriting  of  Mr 
Tooke,  is  substituted  for  constitution) — "the  great  and  heavy 
oppressions  which  the  common  people  labour  under,  as  the  natural 
consequence  of  that  corruption,  and  at  the  time  being  sensible  to  a 
degree  of  certainty  that  the  public  minds  and  the  general  senti- 
ments of  the  people  are  determined  to  obtain  a  radicd  reform  of 
the  country," — ^you  will  mark  these  words, — "  as  soon  as  prudence 
and  discretion  will  permit,  believes  it  their  duty  to  make  use  of 
every  prudent  means,  as  far  as  their  abilities  can  be  extended,  to 
obtain  so  salutary  and  desirable  an  object  as  a  thorough  reforma- 
tion of  our  country," — ^the  word  country  being  again  in  the  hand- 
writing of  Mr  Tooke, — "  established  upon  that  system  which  is  con- 
ristent  with  the  rights  of  man."  For  these  reasons  they  state  their 
forming  into  clubs,  as  the  former  letter  did,  and  they  conclude  thus — 
'*  that  being  thus  strengthened,  the  society  may  be  better  enabled 
to  ^vem  itself  with  more  propriety,  and  to  render  assistance  to 
their  fellow-citizens  in  this  neighbourhood,  and  in  parts  more 
remote,  that  they  in  their  turn  may  extend  useful  knowledge  still 
further  from  town  to  village,  and  from  village  to  town,  until  the 
whole  nation  be  sufficiently  enlightened  and  united  in  the  same 
cause,  which  cannot  fail  of  being  the  case  wherever  the  most  excel- 
lent works  of  Mr  Thomias  Paine  find  residence." 

VOL.  II.  D 
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These  works  are  the  works  which,  have  held  an  hereditary  mon- 
archy, however  limited,  to  be  inconsistent  with  the  rights  of  man ; 
which  have  held  the  constitution  of  Parliament  in  this  country  to 
be  inconsistent  with  the  rights  of  man ;  and  those  works,  upon  the 
principles  of  that  inconsistency,  have  held  even  the  Parliament 
itself  incompetent  to  reform  any  abuses  in  government 

The  paper  they  transmit  states  as  a  fact,  that  the  number  of 
members  at  Sheffield  were,  in  March  1792,  two  thousand.  That 
the  Constitutional  Society  in  London  and  the  Constitutional 
Society  at  Sheffield,  thus  numerous,  should  have  had  no  connexion  by 
affiliation  till  the  14th  of  March  1792,  though  on  that  14th  of 
March  1792  it  appears  that  the  Sheffield  society  had  had  corres- 
pondence, and  had  become  connected  with  the  London  Correspond- 
ing Society,  prior  to  the  London  Corresponding  Society  sending 
the  paper,  I  before  stated,  to  the  Constitutional  Society,  is  some- 
what remarkable. 

The  paper  proceeds  thus:  "This  society,  composed  chiefly  of 
the  manufacturers  of  Sheffield,  began  about  four  mcmihs  ago,  and 
is  already  increased  to  nearly  two  thousand  members."  In  this 
letter,  dated  March  14, 1792,  they  state  it  to  have  amounted  to 
two  thousand,  exclusive  of  neighbouring  towns  and  villages,  who 
were  forming  themselves  into  similar  societies.  They  then  state 
the  principles  upon  which  the  societies  are  formed,  and  that  "  they 
have  derived  more  true  knowledge  from  the  two  works  of  Mr 
Thomas  Paine,  entitled  'Bights  of  Man,'  Part  the  First  and  Second, 
than  from  any  other  author  on  the  subject  The  practice  as  well 
as  the  principle  of  government  is  laid  down  in  those  works  in  a 
manner  so  clear  and  irresistibly  convincing,  that  this  society  do 
hereby  resolve  to  give  their  thanks  to  Mr  Paine  for  his  two  said 
publications  entitled  'Rights  of  Man.'" 

Gentlemen,  I  beg  your  pardon  for  addressing  you  so  much  at 
length  on  this  case,  but  I  feel  it  my  bounden  duty  to  the  public, 
to  you,  and  to  the  prisoner  at  the  bar,  to  warn  you  fully  of  the 
whole  of  it.  There  is  nothing  which,  I  am  sure,  would  more  cer- 
tainly happen,  than  that  I  should  go,  not  only  out  of  this  court, 
but  to  my  grave,  with  pain,  if  I  should  have  stated  to  you,  in  a 
proceeding  of  this  nature,  the  doctrines  of  Mr  Paine  otherwise  than 
as  I  think  of  them.  If  that  is  meant  to  be  intimated,  that  we  may 
have  no  dispute  about  them,  and  that  we  may  not  misunderstand 
what  is  that  principle  and  that  practice  to  which  the  passage  I 
have  now  read  alludes,  you  will  allow  me  to  read  a  few  passages 
out  of  this  Second  Part  of  the  "Rights  of  Man,"  said  to  contain  both 
the  principle  and  practice  of  government ;  and  then  I  ask  you  what 
those  must  have  intended,  with  respect  to  the  government  of  this 
country,  who  meant  to  take  any  step  in  order  to  make  a  change  in 
it,  in  such  a  way  as  the  principle  and  practice  laid  down  in  that 
book  would  require  them  to  make  it,  recollecting  that  the  govern - 
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ment  of  this  country  is  a  government  consisting  in  a  King,  havin*^^ 
an  hereditai7  crown,  togetner  with  Lords  and  Commons,  forming  a 
ParWament  according  to  the  laws  and  constitution  of  England  ? 

Now,  that  author,  in  the  first  place,  expresses  a  great  deal  of 
what  possibly  may  be  diflFerently  thought  of  by  other  persons,  but 
ffhafc  I  cannot  call  good-will  to  the  people  of  England ;  for  he  says 
— "  That  during  the  time  of  the  American  war,  he  was  strongly 
impressed  with  the  idea,  that  if  he  could  get  over  to  England  with- 
out being  known,  and  only  remain  in  safety  till  he  could  get  out  a 
publication,  that  he  could  open  the  eyes  of  the  country  with  respect 
to  the  madness  and  stupidity  of  its  Government." 

Let  us  see  in  what  that  madness  consisted  according  to  him. 
Having  stated  in  his  former  book  that  a  Government  ought  to  exist 
in  no  country,  but  according  to  the  principles  of  the  rights  of  man, 
he  repeats  again  the  distinction  he  had  stated  in  his  former  book, 
between  what  he  calls  the  two  systems :  he  says — '*  That  the  one 
now  called  the  old  is  hereditary,  either  in  whole  or  in  part," — 
which  IB  that  of  England;   **and  the  new  is  entirely  represen- 
tative/'— that  is,  a  Government  consisting  of  a  Commons  House,  if 
you  choose  so  to  call  it.    We  know  that  in  1649  the  ruling  Govern- 
ment in  this  country  was  called  a  Parliament,  called  a  Commons 
House,  and  it  was  then  enacted,  that  if  any  persons  should  attempt 
to  put  a  King  into  this  country,  they  should  be  deemed  traitors, 
with  much  less  of  an  overt  act  manifested  than  is  necessary  at  this 
day.    Again  it  is  stated — "An  heritable  crown,  or  an  heritable 
throne,  or  by  whatever  fanciful  name  such  things  may  be  called, 
have  no  other  significant  explanation  than  that  mankind  are  heri- 
table property.     To  inherit  a  government  is  to  inherit  the  people, 
as  if  they  were  flocks  and  herds." 

"  Hereditary  succession  is  a  burlesque  upon  monarchy.  It  puts 
it  in  the  most  ridiculous  light  by  presenting  it  as  an  oflice  which 
any  child  or  idiot  may  fill.  It  requires  some  talents  to  be  a 
conunon  mechanic,  but  to  be  a  King  requires  only  the  animol 
figure  of  man,  a  sort  of  breathing  automaton.  This  sort  of 
superstition  may  last  a  few  years  more,  but  it  cannot  long  resist 
the  awakened  reason  and  interest  of  man;"  then  "in  whatever 
manner  the  sepai-ate  parts  of  a  constitution  may  be  arranged,  there 
is  one  general  principle  that  distinguishes  freedom  from  slavery, 
which  is,  that  all  hereditary  government  over  a  people  is  to  them 
a  species  of  slavery,  and  representative  government  is  freedom;" 
then,  speaking  of  the  crown  of  England,  that  crown,  in  whicli, 
according  to  the  law  and  constitution  of  this  country,  according  to 
its  principle  and  practice,  is  vested  the  sovereignty  in  the  manner 
in  which  I  have  stated  it,  he  says,  "  having  thus  glanced  at  somo 
of  the  defects  of  the  two  Houses  of  Parliament,  I  proceed  to  what 
is  called  the  Crown,  upon  which  I  shall  be  very  concise. 

"  It  signifies  a  nominal  office  of  a  million  sterling  a  year ; " — 
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ngaiQ,  gentlemen,  give  me  leave  to  observe  that  this,  which  haK 
l>een  so  often  detailed  for  the  worst  of  purposes,  cannot  but  be 
known  to  those  who  know  anything  of  the  constitution  of  the 
country — (I  charge  nobody  else — those  who  know  anything  of  the 
constitution — I  charge  not  those  who  do  not  know  it) — ^to  be  in 
substance  a  gross  misrepresentation ; — "  the  business  of  which  con- 
sists in  receiving  the  money.  Whether  the  person  be  wise  or 
foolish,  sane  or  insane,  a  native  or  a  foreigner,  matters  not.  Every 
minister  acts  upon  the  same  idea  that  Mr  Burke  writes,  namely, 
that  the  people  must  be  hoodwinked,  and  held  in  superstitious 
ignorance  by  some  bugbear  or  other ;  and  what  is  called  the  Crown 
answers  this  purpose,  and  therefore  it  answers  all  the  purposes  to 
be  expected  from  it." 

Gentlemen,  in  another  part  of  this  work  you  will  find  that  Mr 
Paine  was  very  well  aware  of  what  these  Sheffield  correspondents 
were  aware  of,  if  they  were  the  composers  of  the  letter  to  which  I 
have  alluded ;  that  the  principles  laid  down  in  the  constitution  of 
France,  which  these  two  books  were  to  recommend,  and  the  prin- 
ciples stated  in  Paine's  first  book,  were  absolutely  inconsistent  with 
the  constitution  itself  of  France,  as  it  existed  at  that  moment ;  and 
Paine  prophetically  (he  would  not  have  had  common  sense  if  he 
had  stated  it  otherwise),  even  in  the  beginning  of  1792,  when  he 
publishes  this  book,  foretells  that  the  Government  of  France,  with  a 
King  a  part  of  it,  upon  his  principles,  and  the  principles  professed 
by  the  constitution  of  France,  could  not  exist :  he  foresaw  that  in 
August  1792,  and  I  will  prove  that  those  persons,  who  were  thus 
approving  the  principles  and  practice  of  Paine,  knew  that  a  King 
could  not  exist  consistently  with  those  principles,  and  they  adopted 
them  therefore,  as  we  insist,  in  order  that  a  King  should  not  exist 
in  this  country. 

Gentlemen,  these  resolutions  being  received,  perhaps  from 
Sheffield,  a  step  is  taken  upon  them  in  the  Constitutional  Society, 
and  a  step  which  gives  an  authenticity  to  the  book  I  have  in 
my  hand,  namely,  the  book  of  their  proceedings,  which  is  re- 
markable enough ;  for  in  this  society's  book  there  are  these  resolu- 
tions, which  are  supposed  to  be  received  from  Sheffield,  wafered  to 
the  book,  and  then,  with  a  view  of  a  publication  of  them  in  the 
Morning  Chronicle,  Worlds  Post,  Times,  Argus,  English  Chronicle, 
and  General  Evening  Post^  for  the  purpose  of  circulating  the  prin- 
ciples of  Mr  Thomas  Paine,  and  for  the  purpose  of  circulating  the 
representetion  which  is  made  in  these  resolutions.  There  is  first 
of  all  in  Mr  Tooke's  handwriting, — "Society  for  Constitutional 
Information,  London^  March  23,  1792.  This  society  having 
received  the  following  and  other  communications  from  Sheffield, 
viz.,"— his  handwriting— then,  "March  14,  1792," — ^his  hand- 
writing— then  the  words  "  two  thousand  members^*  scored  under, 
I  cannot  say  by  him,  but  by  somebody,  I  suppose  for  the  purpose 
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oi  teing  printed  in  italics;  and  there  is  at  the  conclusion  of  thin 

minvite,  in  the  handwriting  of  Mr  Tooke, — "  That  the  secretary 

do  return  the  thanks  of  this  society  to  the  Society  for  Constitutional 

Information  established  at  Sheffield,  and  that  he  express  to  them 

with  what  friendship  and  affection  this  society  embraces  them,  an 

brothers  and  fellow-labourers  in  the  same  cause;"— of  principle 

and  practice  I  supposa    "  That  he  do  assure  them  of  our  entire 

concurrence  with  their  opinion,  viz.,  that  the  people  of  this  country 

are  not,  as  Mr  Burke  terms  them,  swine ; " — ^the  writer  of  this  must 

have  known  very  well  the  sense  in  which  an  improper  word,  I 

readily  admit,  was  used  by  the  person  to  whom  he  now  alludes, — 

"  but  rational  beings,  better  qualified  to  separate  truth  from  error 

than  himself,  possessing  more  honesty  and  less  craft." 

"  Besolved  that  this  society  will,  on  Friday  next,  March  31,  ballot 
for  the  twelve  associated  members  recommended  by  the  Sheffield 
committee,  and  approved  at  this  meeting."  Then  this  paper  is 
thus  ordered  to  be  published,  for  the  primary  purpose,  I  submit, 
of  recommending  that  principle  and  practice  which  makes  the 
Sheffield  people  "fellow-labourers"  with  the  Constitutional  Society  in 
the  same  cause  of  principle  and  practice,  and  which,  both  in  the 
principle  and  practice,  was  aimed  at  the  destruction  of  the  Grovem- 
ment  of  the  country — of  that  hereditary  monarchy  which  Paine 
represents  as  tyranny — of  that  limited  monarchy  which  he  re- 
presents as  tyranny ;  and  for  the  purpose  of  recommending  that 
representative  government  which,  I  say,  is  the  true  sense  of  all  the 
words  which  these  people  use.  But  this  is  not  all.  Tou  will 
observe  that  this  paper  of  resolutions  was  accompanied  by  a  letter, 
in  which  letter  there  is  also  the  handwriting  of  Mr  Tooke,  and  that 
the  paper  states  that  two  thousand  members  belong  to  the  society 
at  Sneffield,  and  that  this  number  is  to  be  stated  by  publication  as 
the  number  of  persons  belonging  to  the  society  at  Sheffield.  In 
another  publication  they  are  stated  to  amount  to  two  thousand  four 
hundred.  In  November  1793,  it  is  stated  that  they  were  many 
thousands.  Now  you  will  see  from  the  witnesses,  some  of  these 
correspondents,  these  able  men,  who  are  so  little  corrupt,  in  the 
course  of  examination.  You  will  see,  unless  I  am  mistaken  in 
the  effect  of  the  evidence  I  have  to  offer,  the  truth  of  an  observa- 
tion that  I  made,  that  mankind  were  to  be  misled,  and  societies 
were  to  be  invited  to  be  created,  by  the  misrepresentetion  of 
numbers,  and  by  giving  to  existing  societies  a  colour  in  that 
respect  which  did  not  belong  to  them ;  for  to  this  hour,  after  all 
the  pains  which  have  been  taken  with  the  Sheffield  people  (and 
what  pains  you  will  hear),  those  persons  who  were  two  thousand, 
have  yet  arrived  to  but  about  six  hundred 

Gentlemen,  this  society  having  in  this  letter  expressed  an 
inclination  that  they  should  have  some  associated  members  in  the 
Constitutional  Society,  that  affiliation  begins  in  the  Constitutional 
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Society  in  London  which  I  have  alluded  to ;  and,  accordingly, 
you  will  find  that,  upon  the  Slst  of  March,  twelve  persons  were 
balloted  for  as  from  the  Sheffield  society,  and  became  associated 
members  of  this  society.  You  observe  that  this  letter  had  stated 
iVom  Sheffield  that  they  had  received  before  a  communication 
from  Mr  Tooke,  and  Mr  Tooke  afterwards  writes  a  draught  of  a 
letter  which  is  sent  to  them,  in  which  he  states,  "  I  am  directed  by 
the  Society  for  Constitutional  Information  to  acknowledge  the 
jcceipt  of  your  letter,  and  to  express  to  you  that  very  great  pleasure 
jind  satisfaction  which  they  received  from  your  communication. 
The  society  have  unanimously  elected  twelve "  (here  follow  the 
names  of  the  persons),  "  as  associated  members  of  this  society;" — 
these  persons  being  certainly  gentlemen,  extremely  respectable 
nun  as  subjects  of  Great  Britain,  but  at  the  same  time  men  that 
one  wonders  a  little  should,  upon  such  a  purpose  as  this,  without 
a  little  more  instruction  being  infused  into  their  minds,  have  been 
associated  as  members  into  this  society; — "  and  we  flatter  ourselves, 
that  when  any  business  or  other  occasion  shall  lead  any  of  those 
gentlemen  to  London,  they  will  be  kind  enough  to  honour  the 
i  ociety  by  their  presence,  and  give  us  an  opportunity  of  cementing 
that  friendship  between  us,  which  all  the  zealous  friends  of  public 
freedom  and  the  happiness  of  mankind  ought  to  feel  and  exercise 
towards  each  other. 

"  P. 8. — I  am  desired  by  Mr  Home  Tooke  to  request  each  of  the 
associated  members  to  honour  him  with  the  acceptance  of  the 
books  which  accompany  this  letter  ;*' — ^which  were,  I  apprehend,  it 
appears,  so  many  parts  of  the  "  Eights  of  Man." 

Gentlemen,  upon  the  24th  of  March  1792,  a  paper  appears  to 
have  been  sent  to  the  Constitutional  Society  from  a  nest  of  socie- 
ties, the  United  Constitutional  Societies  at  Norwich.  This  was  the 
21th  of  March  1792;  and  it  appears,  as  I  am  instructed,  that 
the  words  "  24th  March  1792"  are  also  in  the  handwriting  of  Mr 
Tooke. 

"  At  a  meeting  of  the  delegates  of  the  United  Constitutional 
Societies,  held  the  24th  March  1792,  at  the  Wheel  of  Fortune,  St 
Edmund's,  in  the  city  of  Norwich,  it  was  unanimously  agreed  to 
communicate  to  the  gentlemen  of  the  London  Society  for  Constitu- 
tional Information  the  following  resolutions : — 

"  First,  We  are  happy  to  see  the  success  of  the  Sheffield  Society 
for  Constitutional  Reform,  and  approve  of  the  delegations  which 
you  and  they  have  made  in  order  to  form  a  plan  of  general  infor- 
] nation.  We  humbly  beg  that  you  would  grant  to  us  the  same 
favour ;  and  it  is  our  wish  that  all  the  societies  of  a  similar  kind 
in  England  were  only  as  so  many  members  strongly  and  indis- 
solubly  united  in  one  political  body. 

*•  Secondly,  We  believe  that  instructing  the  people  in  political 
knowledge,  and  in  their  natural  and  inherent  rights  as  men,  is  the 
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On^y  effectual  way  to  obtain  the  grand  object  of  reform;  for  men 

need  only  be  made  acquainted  with  the  abuses  of  government,  and 

they  will  readily  join  in  every  lawful  means  to  obtain  redress.    We 

iave  the  pleasure  to  inform  you  that  our  societies  consist  of  some 

hundreds,  and  new  societies  are  frequently  forming,  which,  by 

del^ates,  preserve  a  mutual  intercourse  with  each  other,  for 

mutual  instruction  and  information;  and  the  greatest  care  has 

been  taken  to  preserve  order  and  regularity  at  our  meetings,  to 

convince  the  world  that  riot  and  disorder  are  no  parts  of  our 

political  creed. 

"  Thirdly,  We  believe,  and  are  firmly  persuaded"  (and  if  any 
man  thought  so,  he  had  a  right  to  say  so  if  he  pleased),  "that  Mr 
Burke,  the  once  friend  of  liberty,  has  traduced  the  greatest  and 
most  glorious  revolution  ever  recorded  in  the  annals  of  history.  We 
thank  Mr  Burke  for  the  political  discussion  provoked,  and  by  which 
he  has  opened  unto  us  the  dawn  of  a  glorious  day. 

"  Fourthly,  To  Mr  Thomas  Paine  ourthanks  are  especially  due  for 
the  First  and  Second  Parts  of  the  *  Eights  of  Man,'  and  we  sincerely 
^vish  that  he  may  live  to  see  his  labours  " — that  is,  the  destruction 
of  hereditary  government  and  limited  monarchy,  and  consequently 
the  Grovemment  of  England — "  crowned  with  success  in  the  general 
diffusion  of  liberty  and  happiness  among  mankind/' 

Gentlemen,  this  letter  does  not  appear  (though  the  words  the 
"  24th  of  March  "  are  in  the  handwriting  of  Mr  Tooke)  to  have 
been  read  in  the  Constitutional  Society  till  the  14th  of  May  1792, 
when  they  read  this  letter,  and  also  another,  which  I  will  now 
state  to  you,  from  the  society  called  the  Norwich  Revolution 
Society. 

"  The  Norwich  Revolution  Society  wishes  to  open  a  communica* 
tion  with  you  at  this  time,  when  corruption  has  acquired  a  publicity 
in  the  senate  which  exacte  from  the  honour  of  the  British  nation 
renewed  exertions  for  parliamentary  reform.  Without  prejudging 
the  probable  event "  (this  is  a  material  passage,  when  you  connect 
it  with  what  is  found  in  other  subsequent  papers)  "  even  of  such 
an  application  to  the  Legislature,  the  society  is  willing  to  circulate 
the  information,  and  to  co-operate  in  the  measures  that  may  seem 
best  adapted  to  further  so  desirable  and  so  important  an  end  :  it 
is  willing  to  hope  the  redress  of  every  existing  grievance  at  the 
hands  of  a  Grovemment  resulting  from  an  extraordinary  Convoca- 
tion in  1688 — ^an  extraordinary  Convention  of  all  who  had  at  any 
preceding  time  been  elected  representatives  of  the  people,  assisted 
l)y  the  hereditary  counsellors  of  the  nation,  and  a  peculiar  deputa- 
tion from  the  metropolis;  which  national  constituting  assembly 
cashiered  for  misconduct  a  King  of  the  House  of  Stuart." 

The  opinions  and  principles  of  this  society  are  best  explained  by 
an  appeal  to  their  literary  representative — "  To  James  Mackintosh, 
author  of  the  '  Vindiciae  GallicsB,'  the  society  offers  the  tribute  of 
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its  ap{)robation  and  gratitude  for  the  knowledge,  tbe  eloquence,  and 
the  philosophical  spirit  with  which  he  has  explained,  defended,  and 
commented  on  the  revolution  of  France.  It  hesitates  tp  assent  to 
this  only  of  his  opinions :  that  there  are  but  two  interests  in  society 
— those  of  the  rich,  and  those  of  the  poor ; — if  so,  what  chance  have 
the  latter  ?  Surely  the  interests  of  all  the  industrious,  from  the 
richest  merchant  to  the  poorest  mechanic,  are,  in  every  community, 
the  same — ^to  lessen  the  numbers  of  the  unproductive,  to  whose 
maintenance  they  contribute,  and  to  do  away  such  institutions  and 
imposts  as  abridge  the  means  of  maintenance,  by  resisting  the 
demand  for  labour,  or  by  sharing  in  reward.  As  the  means  most 
conducive  to  this  comprehensive  end,  the  Norwich  Revolution 
Society  desires  an  equitable  representation  of  the  people. 

"  The  '  Rights  of  Man '  by  Thomas  Paine,  and  the  '  Advice  to 
the  Privileged  Orders '  by  Joel  Barlow," — a  book  which  I  shall  give 
in  evidence,  and  therefore  shall  state  some  passages  from  presently, 
— "  have  also  been  read  with  attention  and  circmated  with  avidity." 
Now  Barlow's  book,  you  will  find,  is,  in  the  plaineBt  and  most  un- 
equivocal lai^uage,  as  I  understand  it,  an  exhortation  to  all  people 
to  get  rid  of  kingly  government,  and  addressed  more  particularly 
to  the  two  societies  I  have  mentioned,  as  containing  the  substance 
of  the  business  in  which  they  are  interested,  as  you  will  see  when 
I  come  to  state  the  transactions  of  October  1792. 

"  The  '  Rights  of  Man '  by  Thomas  Paine,  and  the  '  Address  to 
the  Privileged  Orders '  by  Joel  Barlow,  have  also  been  read  with 
attention  and  circulated  with  avidity :  they  point  out  with  clearness 
most  of  the  abuses  which  have  accumulated  under  the  British 
Government ;  they  attack  with  energy  most  of  the  prejudices  which 
have  tended  to  perpetuate  them." 

Now,  how  any  man  living  could  thank  these  people  without  in- 
forming them  that,  if  they  really  meant  well  to  their  country,  they 
must  be  ignorant  in  the  extreme,  or  something  worse,  if  they  could 
reconcile  either  the  "  Rights  of  Man  "  or  Joel  Barlow's  book  on  the 
privileged  orders  with  the  principles  of  that  Convention  in  1688 
which  is  the  foundation  of  the  liberties  of  this  country,  is  to  me 
quite  inexplicable.  But,  after  stating  the  constitution  of  this 
country,  in  a  letter  fabricated  with  great  art,  there  follow  the 
twelve  names  of  the  intended  associated  members  from  Norwich, 
and  the  description  of  some  of  these  twelve  happens  also,  from  a 
singular  circumstance,  to  be  in  the  handwriting  of  Mr  Tooke. 
Then  this  society  returns  thanks  to  the  societies  at  Sheffield  and 
Norwich  for  these  communications. 

The  resolutions  of  the  London  Corresponding  Society,  which 
I  told  you  were  sent  on  the  30th  of  March,  are  to  this  effect : — 

**  Resolved,  That  every  individual  has  a  right  to  share  in  the 
government  of  that  society  of  which  he  is  a  member,  unless  inca- 
pacitated. 
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"Beaolved,  That  nothing  bnt  nonage,  or  privation  of  reason, 
or  an  offence  against  the  general  rules  of  society,  can  incapacitate 
him. 

"  Besolved,  That  it  is  not  less  the  right  than  the  duty  of  every 
citizen  to  keep  a  watchful  eye  on  the  government  of  this  country, 
that  the  laws,  by  being  multiplied,  do  not  degenerate  into  onpres- 
sion,  and  that  those  who  are  intrusted  with  the  government  do  not 
substitute  private  interest  for  public  advantage. 

"  Besolved,  That  the  people  of  Great  Britain  are  not  properly 
represented  in  Parliament. 

''  Besolved,  That  in  conseauence  of  a  partial,  unequal,  and  in- 
adequate representation,  togetner  with  the  corrupt  method  in  which 
representatives  are  elected,  oppressive  taxes,  unjust  laws,  restric- 
tions of  liberty,  and  wasting  of  the  public  money,  have  ensued. 

"  Besolved,  That  the  only  remedy  to  those  evils  is  a  fair  and 
impartial  representation  of  the  people  in  Parliament. 

"  Besolved,  That  a  fair  and  impartial  representation  can  never  take 
place  imtil  partial  privileges  are  abolished,  and  the  strong  tempta* 
tions  held  out  to  electors  afford  a  presumptive  proof  that  the  repre- 
sentatives of  this  country  seldom  procure  a  seat  in  Parliament  from 
the  unbought  suffrages  of  a  free  people. 

"  Besolved,  That  this  society  do  express  their  abhorrence  of 
tumult  and  violence ;  and  that,  as  they  aim  at  reform,  not  anarchy, 
— ^reason,  firmness,  and  unanimity  be  the  only  arms  they  employ, 
or  persuade  their  fellow-citizens  to  exert  against  abuse  of  power." 

Gentlemen,  in  this  which  I  have  now  r^  to  you,  I  am  willing, 
if  you  please,  that  you  should  construe  every  word  of  it— though 
certainly  it  is  not  consistent  with  the  principles  of  the  British  Go- 
vernment— upon  this  principle,  that  those  who  sent  that  paper  to  the 
Constitutional  Society,  if  it  even  was  sent  there  at  all,  really  under- 
stood it  to  be  consistent  with  the  principles  of  the  British  Govern- 
ment ;  and  I  claim  no  credit  for  the  veracity  with  which  I  assert 
that  this  conspiracy  has  existed,  unless  I  show  you  by  subsequent 
acts  of  this  society,  that,  at  this  moment,  they  meant  what  Mr 
Paine  says,  in  principle  and  practice,  is  the  only  rational  thing — a 
representative  govemmerU  ;  the  direct  contrary  of  the  government 
which  is  established  here. 

You  will  find,  by  what  I  shall  lay  before  you,  that  there  was  a 
society  in  Southwark.  To  this  society  the  London  Corresponding 
Society,  in  a  letter  which  I  have  to  read  to  you  presently,  stated 
their  adoption  of  all  Mr  Paine's  ]mnciplee,  with  a  view,  as  I  think, 
to  thepracttce  recommended  in  his  works.  This  society  also  received 
the  thanks  of  the  Constitutional  Society  for  a  communication  which 
I  am  about  to  state  to  you;  and  the  London  Corresponding 
Society  afterwards  entered,  as  it  seems  to  me,  into  a  combination 
with  them,  upon  the  principles  stated  in  that  communication.  I 
flay  it  is  impossible,  attending  to  these  facts,  for  any  man  who 
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reasons  fairly,  to  doubt  that  the  principle  of  the  London  Corre- 
sponding Society  and  of  the  Constitutional  Society  was  to  form  a 
representative  government  in  this  country. 

A  declaration  from  a  society  in  Southward  was  read : — **  Re- 
solved, that  the  thanks  of  this  society  be  given  to  the  Southwark 
society  for  the  following  communication,  and  that  it  be  published 
in  the  newspapers : — 

"  '  April  19, 1792,— At  the  Three  Tuns  Tavern,  Southwark— 
Resolved,  That  we  do  now  form  ourselves  into  a  society  for  the 
diffusion  of  political  knowled^. 

*'  '  Resolved,  That  the  society  be  denominated  the  *  Friends  of 
the  People.' 

'*  *  Resolved,  That  the  following  be  the  declaration  of  this  society'" 
— which  is  the  preamble  to  the  constitution  in  France  in  the  year 
1791.  ^ 

"  '  Considering  that  ignorance,  forgetfidness,  or  contempt  of  the 
rights  of  men,  are  the  sole  causes  of  public  grievances,  and  the 
corruption  of  government,  this  society,  formed  for  the  purpose  of 
investigating  and  asserting  those  rights,  and  of  uniting  our  eflforts 
with  others  of  our  fellow-citizens  for  correcting  national  abuses, 
and  restraining  unnecessary  and  exorbitant  taxation,  do  hereby 
declare, — 

**  *  First,  That  the  great  end  of  civil  society  is  general  happiness. 

**  *  Secondly,  That  no  form  of  government  is  good  any  further 
than  it  secures  that  object 

"  *  Thirdly,  That  all  civil  and  political  authority  is  derived  from 
the  people ' " — that  people  of  whom  they  were  afterwards  to  form  a 
convention. 

**  *  Fourthly,  That  equal  active  citizenship  is  the  inalienable 
right  of  all  men  ;  minors,  criminals,  and  insane  persons  ex- 
cepted/" 

Now,  will  my  friend  dispute  with  me  what  these  principles,  ac- 
cording to  the  ideas  of  those  who  state  them,  lead  to  ?  • 

*'  *  Fifthly,  That  the  exercise  of  that  right,  in  appointing  an  ade- 
quate representative  government" — that  is,  the  government  which 
Mr  Paine  tells  yourejects  everything  that  is  hereditary — is  what  ? — 
**  *  the  wisest  device  of  human  policy ;' "  not  only  that,  but  it  is  "  *  the 
only  security  of  national  freedom.'"  Then,  is  not  that  a  direct 
assertion  that  the  British  Government  exists  upon  principles  not 
reconcilable  with  the  principles  of  a  Government  that  can  have 
any  security,  or  such  a  security  as  it  ought  to  have  for  general 
freedom  ? 

The  Society  for  Constitutional  Information  return  their  thanks 
upon  that  also,  and  then  those  persons  who  write  this  letter  say 
farther  in  the  same  paper, — 

"  We  call  upon  our  fellow-citizens,  of  all  descriptions,  to  insti- 
tute societies  for  the  same  great  purpose,"— that  is,  the  purpose  of 


Digitized  by  VjOOQ IC 


THE  TBUL  OF  THOMAS  HAEDY.  59 

introducing  representative  government, — "  and  we  recommend  a 
"  general  correspondence  with  each  other," — but  attached  and 
riveted  to  the  Constitutional  Society, — "  and  with  the  Society  for 
Constitutional  Information  in  London,  as  the  best  means  of  cement- 
ing the  common  union,  and  of  directing  with  greater  energy  our 
united  eflforts  to  the  same  common  objects." 

What  were  the  objects  of  this  society  ?  You  will  find  that  the 
objects  of  this  society  were  the  objects  of  the  Constitutional  Society; 
and  you  will  find  presently  that  they  were  the  objects  of  the  Cor- 
responding Society.  The  Constitutional  Society  resolved,  "  That 
every  society  desiring  an  union  or  correspondence  with  this,  and 
which  doth  not  profess  any  principles  destructive  to  truth  or 
justice  " — now  this  gives  occasion  for  the  first  remark  I  have  to 
make  upon  language — "  or  subversive  to  the  liberties  of  our  coun- 
try ;  but  which,  on  the  contrary,  seeks,  as  we  do,  the  removal  of 
corruption  from  the  Legislature  and  abuses  from  the  government, 
ought  to  be,  and  we  hope  will  be,  embraced  with  the  most  brotherly 
aflFection  and  patriotic  friendship  by  this  society." 

I  observe  upon  this,  that  all  this  handsome  language  is  perfectly 
consistent  with  this  principle  in  the  minds  of  those  who  write  it,  and 
they  do  not  venture  to  explain  it,  because  I  think  they  durst  not 
explain  it,  with  this  idea  in  their  minds,  that  those  principles  were 
destructive  of  truth  and  justice,  were  subversive  of  the  liberties  of 
the  country,  which  were  principles  in  opposition  to  those  of  Mr 
Paine  ;  and  that  all  practice  that  was  in  opposition  to  the  practice 
he  recommends  was  subversive  of  the  liberties  of  the  country. 

I  come  now  to  a  circumstance  or  two,  which  lead  me  to  state 
shortly  what  will  be  proved  to  be  the  original  constitution  of  the 
London  Corresponding  Society.  The  plan  (the  efficacy  of  which  had 
Ijeen  tried  in  France,  and  which  men  who  came  from  that  country 
were  probably  well  acquainted  with)  was  to  unite  first  small 
bodies  of  men  ;  as  soon  as  they  came  to  a  greater  number,  to  divide 
them  into  smaller  parties,  and  so  to  spread  themselves  by  degrees 
(as  you  will  find  in  the  letters  was  the  purpose  of  these  societies), 
from  town  to  town,  from  village  to  village,  from  hamlet  to  hamlet, 
till,  as  they  explain  it,  there  should  not  be  an  unenlightened  man 
in  the  country. 

The  constitution  of  the  London  Corresponding  Society  was  formed 
upon  this  principle.  It  will  appear  from  the  written  evidence  which 
will  be  produced  to  you,  that  a  gentleman  of  the  name,  I  think,  of 
Felix  Vaughan,  was  appointed  a  delegate  upon  the  30th  of  April, 
for  No.  63 ;  that  Mr  Hardy  consulted  him ;  and  being  also  ap- 
pointed to  form  a  constitutional  code  of  laws  for  the  London  Cor- 
responding Society,  Mr  Hardy  consulted  him  upon  that  subject. 
The  preamble  to  the  resolutions  which  formed  their  constitution 
was  this ;  "  Whereas  it  is  notorious  that  very  numerous  burden- 
some and  unnecessary  taxes  are  laid  on  the  persons  and  families  of 
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US  and  others  the  industrioas  inhabitants  of  Great  Britain,  an  ex- 
ceedingly great  majority  of  whom  are,  notwithstanding,  excluded 
from  all  representation  in  Parliament ;  and  as,  upon  inquiry  into 
the  cause  of  this  grievance,  which  is  at  once  an  obstruction  to  our 
industry,  and  a  diminution  of  our  property,  we  find  that  the  con- 
stitution of  our  country,  which  was  purchased  for  us  at  the  expense 
of  the  lives  of  our  ancestors,  has,  by  the  violence  and  intrigue  of 
criminal  and  designing  men,  been  injured  and  undermined  in  ite 
most  essential  and  important  parts,  but  particularly  in  the  House 
of  Commons,  where  the  whole  of  the  supposed  representation  of  the 
people  is  neither  more*  nor  less  than  an  usurped  power ; " — ^I  hope, 
gentlemen,  it  cannot  be  required  that  I  should  contend  against 
such  an  assertion  in  this  place,  if  a  court  of  law  in  this  country 
has  not  lost  all  the  character  that  belongs  to  law.  How  that  usurped 
power  was  ever  to  be  employed  as  an  organ  in  the  constitution  of 
that  new  representative  body  that  this  society  aimed  at,  consistent 
with  their  own  principles,  remains  to  this  moment  unintelligible 
to  me ; — "  arising  either  from  abuses  in  the  mode  of  election  and 
duration  of  Parliaments,  or  from  a  corrupt  property  in  certain 
decayed  corporations,  by  means  of  which  the  liberties  of  this  nation 
are  basely  bartered  away  for  the  bribed  profit  of  the  members 
of  Parliament  And  as  it  further  appears  to  us  that,  until  this 
source  of  corruption  shall  be  cleansed  by  the  determination,  perse- 
verance, firmness,  and  union  of  the  people  at  large,  we  are  robbed 
of  the  inheritance  so  acquired  for  us  by  our  forefathers,  and  that 
our  taxes,  instead  of  being  lessened,  will  go  on  increasing,  as  they 
will  furnish  more  bribes,  places,  and  pensions,  to  ministers  and 
members  of  Parliament :  we,  therefore,  having  resolved  to  unite 
ourselves  into  one  firm  and  permanent  body,  for  the  purpose  of 
informing  ourselves  and  others  of  the  exact  state  of  the  present 
parliamentary  representation,  for  obtaining  a  peaceable  but  ade* 
quate  remedy  to  this  intolerable  grievance,  and  for  corresponding 
and  co-operating  with  other  societies,  united  for  the  same  objects, 
have  unanimously  adopted  the  following  regulations  for  the  inter- 
nal order  and  government  of  our  society."  They  then  state  their 
regulations ;  and  their  constitution  haying  been  thus  formed,  they 
publish  it  afterwards  in  the  month  of  May.  What  observations 
they  state  to  the  public  upon  it  in  the  month  of  May,  I  shall  have 
occasion  to  represent  presently.  You  will  see  the  manner  of  pro- 
ceeding with  respect  to  the  election  of  their  delegates,  by  the 
production  of  a  particular  paper.  On  the  13th  of  April,  a  person, 
whom  you  have  heard  much  of,  Mr  Margaret,  is  appointed  a  dele- 
gate. Upon  the  30th  of  April,  Mr  Vaughan  was,  as  far  as  the 
paper  is  evidence  of  the  fact,  appointed  delegate  for  No.  63.  Mr 
Kichter,  a  party  named  in  this  indictment,  and  Mr  Martin,  another 
party  against  whom  the  grand  jury  have  found  a  bill,  but  who  is 
not  named  in  this  indictment,  are  also  appointed  delegates.     Mr 
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Hardy  is  not  only  secretary,  but  he  is  appointed,  upon  the  13th  of 
April,  a  delegate ;  and  there  is  a  choice  of  delegates  for  the  whole 
of  these  bodiea  You  will  find  they  afterwards  met,  from  time  to 
time,  to  pursue  the  great  i)urpo8es  of  their  incorporation,  at  an 
alehouse,  I  think  the  Bell,  in  Exeter  Street,  in  the  Strand,  from 
which  place  some  of  the  correspondence  I  am  about  to  state  to  you 
comes. 

Grentlemen,  the  Society  for  Constitutional  Information  having 
aflSliated  several  societies  very  suddenly  with  themselves — whether 
Mr  Paine  remained  in  this  country  or  not  I  cannot  tell — they  felt 
an  inclination  to  affiliate  with  another  society,  which  is  to  be,  as  it 
appears  to  me,  in  justice  to  them,  very  strongly  distinguished  in- 
deed with  respect  to  the  principles  upon  which  they  acted, — I  mean 
the  society  calling  itself  the  "  Friends  of  the  People,"  meeting  at 
Freemasons'  Tavern.  With  what  prudence  or  discretion  that  society 
formed  itself,  is  a  subject  which  I  shall  not  discuss ;  but  it  is  a  most 
important  fact  that,  in  the  first  attempt  which  the  Society  for  Con- 
stitutional Information  made  (and  it  ought  to  be  known  in  justice 
to  the  Friends  of  the  People),  the  first  attempt  they  made  to  affi- 
liate themselves  with  the  Society  of  the  Friends  of  the  People,  that 
pociety,  in  correspondence  that  will  be  read  to  you,  acts  as  some 
individual  members  of  the  Constitutional  Society  had  done,  they 
say,  "  No,  we  discover  your  design  from  what  you  are  doing ;  you 
tell  us,  from  your  approbation  of  resolutions  entered  into  at  Man- 
chester, signed  by  Mr  Walker  and  Mr  Jackson,  that  you  approve 
the  sort  of  schemes  Mr  Paine  has  set  forth  ;  that  you  approve  pro- 
jects of  giving,  in  loose  and  indefinite  terms,  the  full  extent  of  what 
you  call  the  rights  of  the  people  to  the  people.  That  is  not  our  in- 
tent. We  thiiA  " — and,  gentlemen,  many  a  man  may  very  honestly 
think  it,  hut  he  must  go  about  the  execution  of  his  thoughts  in  a 
legal  waj  if  he  does  so  think,  if  he  means  to  reduce  his  thoughts 
into  practice — "  we  think  that  Parliament  is  not  adequate  to  all 
the  ends  for  which  it  is  instituted  as  a  body,  through  which  is  to 
be  spoken,  as  far  as  the  constitution  requires,  the  will  of  the  people ; 
but  we  do  not  mean  what  you  mean :  we  mean  to  preserve  the 
forms  of  the  constitution,  which  it  is  clear  you  do  not ;  we  mean," 
says  Lord  John  Russell,  in  a  letter  which  will  be  read,  **  *  to  pre- 
serve the  forms  of  the  constitution,  and  therefore  must  decline  all 
correspondence  with  you." 

Grentlemen,  it  happens — it  belongs  to  societies  of  this  nature, 
and  I  desire  to  be  understood,  therefore,  in  stating  it,  only  as 
fitatine  a  circumstance  which  in  its  nature  does  belong  to  those 
societies,  and  which  will  happen — that  it  was  thought  necessary, 
for  the  great  purpose  of  doing  that  which  was  eventually  to  be 
done,  that  a  society  which  had  rejected  co-operation  with  the  So- 
ciety for  Constitutional  Information,  should  still  be  kept,  for  the 
purposes  of  the  Society  for  Constitutional  Information,  in  fact  and 
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effect  corresponding  and  connected  with  it  Accordingly  you  will 
find  that  this  Society  of  the  Friends  of  the  People,  rejecting  upon 
principle  the  plan  which  they  thought  abandoned  the  forms  of  the 
constitution,  that  this  society  retained  in  its  o^vn  bosom,  according 
to  the  account  I  have  of  it,  many  members  who  happened  to  belong 
to  the  other  society,  and  the  work  of  both  societies  went  on  by  the 
same  instruments;  they  were  thus,  therefore,  connected  in  fact, 
though  they  did  not  choose  as  a  body  to  have  one  society  in  con- 
nexion with  the  other. 

Gentlemen,  having  stated  that,  you  will  allow  me  now  to  men- 
tion, though  it  is  a  little  out  of  date,  but  it  also  connects  itself 
with  and  illustrates  the  last  observations  I  made,  that  the  society 
at  Sheffield,  which  had  connected  itself  by  affiliation  with  the  So- 
ciety for  Constitutional  Information,  and  you  will  also  find,  with 
the  London  Corresponding  Society,  had  received,  about  the  24tli 
of  May,  intelligence  from  the  Society  of  the  Friends  of  the  People, 
which  stated  to  them  very  correctly  what  their  objects  were,  the 
means  by  which  they  meant  to  accomplish  them,  and  the  attention 
which  they  meant  to  pay  to  the  forms  of  the  constitution.  You  will 
now  see  what  the  Society  for  Constitutional  Information  understood 
to  be  the  objects  of  the  Sheffield  Society,  and  what  the  Sheffield 
society  understood  to  be  the  objects  of  the  Society  for  Constitutional 
Information.  The  Sheffield  society  (though  I  do  not  know  that 
they  kept  their  word)  distinctly  disavowed,  in  a  letter  of  the  26th. 
May  to  the  Constitutional  Society,  having  anything  more  to  do 
with  that  society  called  the  Friends  of  the  People,  which  meant  tc> 
preserve  the  forms  of  the  constitution  ;  represented  that  they  had 
totally  misunderstood  them,  and  would  have  nothing  more  to  do 
with  them,  but  to  the  extent  to  which  the  Society  for  Constitu- 
tional Information  permitted. 

You  will  find  in  a  letter  from  Sheffield,  of  the  26th  May,  and 
this  corrected  by  Mr  Tooke,  that  they  thank  the  Constitutional 
Society  for  accepting  their  members.  They  then  state  that  they 
had  increased  to  two  thousand  four  hundred.  "  On  Saturday  last, 
the  19th  instant,  we  received  a  packet  of  printed  addresses,  resolu- 
tions, &c.,  from  the  society  (Freemasons'  Tavern),  which,  on  ma- 
ture consideration,  we  find  ourselves  not  so  well  reconciled  to  the 
ideas  they  convey  to  us  as  we  could  wish,  if  they  had  appeared  in  a 
different  point  of  view  ;  nor  do  they  afford  us  such  a  flattering  pro- 
spect, as  we  were  apprehensive  might  be  expected  from  an  associa- 
tion of  so  respectable  a  body,  under  the  high  denomination  of  the 
Friends  of  the  People.  In  our  opinion,  their  answer  of  the 
12th  instant  to  your  letter  of  the  27th  ultimo  is  no  ways  com- 
patible with  that  appellation.  From"  the  known  respectability  of 
many  names  which  appear  amongst  them,  we  had  entertained  great 
hopes  of  their  real  use  " — mark  the  words,  gentlemen — "  in  obtain- 
ing a  thorough  reform" — now  mind  what  that  reform  is — "  in  obtain- 
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ing  a  thorough  reform  upon  the  principleB  of  the  rights  of  man," — 
that  is,  a  representative  government,  rejecting  the  King,  and  re- 
jecting every  other  part  of  the  constitution  of  this  country,  except 
so  far  as  it  was  consistent  (indeed  it  is  not  consistent  with  any 
part  of  it)  with  the  principles  of  the  rights  of  man, — **  which  can 
never  be  accomplished  until  ever  man  enjoys  his  lawful  and  just 
privileges. 

'*  Previous  to  the  reception  of  this  packet,  we  did  communicate 
to  them  by  letter  the  pleasing  hopes  it  reflected  on  us  on  looking 
forward,  viewing  such  respectable  characters  signalising  themselves 
in  support  of  the  people's  rights,  agreeable  to  the  above  princples, 
and  the  denomination  by  which  they  have  entitled  themselves,  &c. 
In  due  course  they  would  receive  our  letter  last  Thursday  seven- 
night  ;  and  in  consequence,  we  apprehend  the  packet  was  forwarded 
to  us  on  the  same  day,  but  without  any  written  communication. 
We  shall  not  attempt  any  further  communication  with  them,  until 
we  are  favoured  with  your  sentiments  upon  the  subject,  or  until 
matters  of  doubt  which  are  at  present  entertained  be  removed." 
Then  there  is  ar  note,  which  shows  the  necessity  of  this  fostering 
care  of  the  Constitutional  Society :  they  say,  **  Birmingham,  in 
particular,  claims  all  the  assistance  from  established  societies  which 
possibly  can  be  administered." 

Having  written  to  the  Constitutional  Society  upon  the  26th  of 
May,  they  find  it  expedient,  for  the  same  purpose,  to  trouble  their 
correspondents  of  the  London  Corresponding  Society :  *'  We  were 
favoured  with  your  very  affectionate  letter  of  the  7th  ultimo,  and 
communication,  in  due  course  ;  and  I  am  directed  by  this  society 
to  inform  you,  that  it  is  with  infinite  satisfaction  they  receive  the 
information  that  your  firm  and  laudable  endeavours  are  directed 
to  that  effectual  and  necessary  purpose  of  opening  and  enlightening 
the  public  mind,  and  disseminating  useful  knowledge  amongst  the 
general  mass  of  the  people ;  by  an  orderly  proceeding  in  a  firm  pur- 
suit of  truth  and  equity,  there  cannot  be  a  doubt  but  that  our  joint 
endeavours  will  in  due  time  be  crowned  with  success. 

'•  As  brothers  and  fellow-laboui-ers,  we  congratulate  you  on  the 
rapid  progress  of  useful  and  real  knowledge  in  the  various  parts  of 
this  nation,  which  sufficiently  indicates  that  the  time  cannot  be  far 
distant  when  truth  will  be  more  predominant,  equity  more  gene- 
rally administered,  and  sound  wisdom  more  universally  sought  after. 
When  pride,  ambition,  and  ignorance  give  place  to  these  virtues,  when 
oppression  ceases  and  charity  abounds,  when  men  in  principle  and 
practice  verify  the  necessity  and  advantage  of  doing  to  others  as 
they  wish  to  be  done  by  ;  then,  and  not  till  then,  can  any  people  or 
nation  be  said  to  be  happy. 

"  We  have  herewith  enclosed  our  rules,  &c.  Should  have  writ- 
ten you  much  sooner,  but  on  account  of  a  disappointment  in  the 
printing  of  our  articles,  &o. 
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"  Our  numbers  continue  to  increase,  both  here  and  in  the  adjacent 
towns  and  villages  ;  a  general  concurrence  prevails  as  to  the  neces- 
sity  of  the  business,  and  the  measures  adopted  by  this  society  for 
obtaining  our  object.  It  will  be  of  great  importance  to  the  cause 
we  are  engaged  in,  that  a  more  frequent  communication  be  main- 
tained amongst  all  the  similar  institutions ;  for  which  reason  we 
beg  the  favour  of  your  correspondence  at  every  convenient  oppor- 
tunity, which  will  be  highly  obliging  to  this  society,  who  in  return 
pledge  themselves  to  observe  the  same  rule." 

Gentlemen,  having  stated  to  you  now  what  it  was  that  the  So- 
ciety of  the  Friends  of  the  People  discovered  to  be  the  object  of  the 
Constitutional  Society,  and  I  agreeing  with  them  in  thinking  their 
discovery  upon  that  subject  was  accurate  and  right,  you  will  find  it 
necessary  to  go  back,  and  to  proceed  in  the  order  of  time  to  the  7th 
of  April.  Mr  Hardy  sent  from  the  London  Corresponding  Society 
a  copy  of  their  resolutions  to  the  Society  for  Constitutional  Infor- 
mation, which  was  established  at  Manchester,  and  desired  also  to 
have  correspondence  with  them,  as  they  were  all  engaged  in  one 
common  cause ;  that  Manchester  Society,  you  will  recoflect,  which 
hoped  that  the  other  great  benefits  which  Mr  Paine  had  stated 
would  be  carried  into  effect. 

He  says,  **  We  began  this  society  about  ten  weeks  ago ;  it  is 
composed  chiefiy  of  tradesmen  and  shopkeepers.  The  enclosed 
will  inform  you  of  the  principles  we  set  out  upon.  When  we  first 
associated,  we  flattered  ourselves  that  no  other  societies  in  the 
nation  were  formed  upon  the  same  principles ;  but  in  two  or  three 
weeks  afterwards  we  were  most  agreeably  informed  of  our  brethren 
at  Sheffield  having  taken  the  lead  in  so  glorious  a  cause ;  we  imme- 
diately wrote  to  them,  and  were  answered  without  delay,  express- 
ing a  wish  to  unite  with  us,  for  promoting  the  ends  we  have  in 
view,  and  we  are  assured  of  success,  by  persevering  prudently,  and 
with  unanimity." 

Upon  the  18th  of  April  1792,  in  furtherance  of  this  plan,  you 
will  find  Mr  Hardy  writes  a  letter  to  the  president  of  the  society 
in  the  Borou^L  Now  that  is  the  society,  the  principles  of  which 
I  have  so  distinctly  stated  before  as  leading  to  representative 
government^  as  the  only  security  for  liberty  in  the  country.  It 
appears  that  their  declarations  had  also  been  sent  to  the  London 
Corresponding  Society ;  and  Mr  Hardy,  upon  the  18th  of  April 
1792,  says,  I  am  ordered  by  the  London  Corresponding  Society  to 
send  a  copy  of  their  resolutions  to  the  society  that  meets  at  the 
Three  Tuns  Tavern,  in  the  Borough,  established  on  purpose 
for  restoring  the  rights  of  election,  or,  in  other  words,  to  obtain 
an  equal  representation  of  the  people  of  this  nation  in  Parlia- 
ment." 

Now  they  had  avowed,  and  avowed  in  their  declaration,  that 
their  object  of  a  representation  of  the  people  in  Parliament  was 
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precisely  that  more  extended  one  in  its  principle  which  obtained 
at  the  time  of  the  Commonwealth  in  England,  namely,  a  repre- 
sentation of  the  people  in  Parliament,  termed  a  Parliament,  but 
without  King  or  Lords,  a  representative  government : — "  We  should 
be  very  happy  to  enter  into  a  correspondence  with  your  society,  as 
we  are  all  engaged  in  the  same  grand  and  important  cause,  there  is 
an  absolute  necessity  for  us  to  unite  together,  and  communicate 
with  each  other,  that  our  sentiments  and  determinations  may  centre 
in  one  point,  viz.,  to  have  the  rights  of  man  re-established,  espe- 
cially in  this  nation ;  but  our  views  of  the  rights  of  man  are  not 
confined  solely  to  this  small  island,  but  are  extended  to  the  whole 
human  race,  black  or  white,  high  or  low,  rich  or  poor.  I  ^ve  you 
the  following  as  my  own  opinion — perhaps  you  may  thmk  it  a 
singular  sentmient."  And  then  an  opmion  is  ^ven,  which  it  is  my 
duty  to  state,  though  I  do  not  understand  it.  ^'  That  the  King 
and  the  nobles,  as  much  as  the  peasant  and  ignoble,  are  equally 
deprived  of  their  rights.    Our  society  meets  every  Monday  night" 

Gentlemen,  there  is  an  answer  to  this,  from  a  person  of  the  name, 
1  think,  of  Favell,  who  is  chairman  of  the  Friends  of  the  People  in 
Southwark.  He  says,  **  I  duly  received  your  letter,  containing  the 
resolutions  of  the  London  Corresponding  Society,  which  I  have 
communicated  to  our  society  in  the  Borough  ;  and  I  am  directed  to 
return  them  the  thanks  of  that  society,  and  to  assure  them  they 
shall  cordially  unite  with  them,  and  all  similar  societies  through- 
out the  kingdom,  in  endeavouring  to  effect  those  great  objects  for 
which  they  are  associated,  namely,  to  engage  the  attention  of  their 
feUow-citizens  to  examine  the  general  abuses  of  Government,  and 
to  exercise  their  deliberative  wisdom  in  a  calm  but  intrepid  manner 
in  applying  those  remedies."  This  is  in  April ;  and  in  August  they 
expr^y  tell  you  that  there  was  to  be  no  remedy  from  Parliament. 
"  In  applying  those  remedies  which  the  country  at  large  may  ulti- 
mately require  ;  and  they  sincerely  agree  with  you  in  hoping  that 
the  long-neglected  rights  of  man  will  be  restored,  not  only  in  this 
country,  but  in  every  part  of  the  globe  where  man  may  dwell.  We 
shall  very  soon  transmit  you  a  copy  of  our  declaration,  and  hope  for 
your  further  correspondence." 

A  letter  and  resolutions  from  the  Eevolution  and  Constitutional 
Societies  at  Norwich,  dated  26th  of  April  1792,  were  read  at  the 
meeting  of  the  Society  for  Constitutional  Information  on  the  4th 
of  May  following.  They  distinctly  state  that  Mr  Paine's  books 
were  to  be  the  medium  through  which  the  prejudices  that  had 
grown  up  under  the  British  Government  were  to  be  got  rid  of,  and 
the  Constitutional  Society  return  them  their  thanks  in  these  words : 
— "  This  society  receives  the  above  communication  with  the  most 
heartfelt  satisfaction,  and  desires  earnestly  to  concur  and  co-operate 
with  those  societies  in  their  laudable  objects  ;  that  the  secretary  do 
inform  them  of  the  same,  and  that  this  society  has  unanimously 

VOL.  IL  E 
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elected  the  twelve  members  of  the  Norwich  societies  to  be  associated 
members  of  this  society." 

Upon  the  11th  of  May  1792,  the  Constitutional  Society  resolved 
that  there  should  be  a  communication  from  that  society  with  the 
Society  of  the  Friends  of  the  Constitution  at  Paris,  known  by  the 
name  of  Jacobins.  They  send  an  address  to  them,  which  is  in 
these  words : — "  Brothers  and  fellow-citizens  of  the  world, — ^The 
cordial  and  affectionate  reception  with  which  you  have  honoured 
our  worthy  countrymen,  Mr  Thomas  Cooper,  and  Mr  James 
Watt,  members  of  the  Society  of  Manchester,  and  united  with  our 
society,  has  been  communicated  to  us  by  the  correspondence  of 
those  gentlemen. 

**  In  offering  you  our  congratulations  on  the  glorious  revolution 
which  your  nation  has  accomplished,  we  speak  a  language  which 
only  sincerity  can  dictate. 

^*  The  formality  of  courts  affords  no  example  to  us.  To  do  our 
thoughts  justice,  we  give  to  the  heart  the  liberty  it  delights  in,  and 
hail  you  as  brothers. 

*'  It  is  not  among  the  least  of  the  revolutions  which  time  is 
unfolding  to  an  astonished  world,  that  two  nations,  nursed  by  some 
wretched  craft  in  reciprocal  hatred,  should  so  suddenly  break  their 
common  odious  chain,  and  rush  into  amity. 

"  The  principle  that  can  produce  such  an  effect  is  the  offspring 
of  no  earthly  court ;  and  whilst  it  exhibits  to  us  the  expensive  in- 
iquity of  former  politics,  it  enables  us  with  bold  felicity  to  say  we 
have  done  with  them. 

'^  In  contemplating  the  political  condition  of  nations,  we  cannot 
conceive  a  more  diabolical  system  of  government  than  that  which 
has  been  generally  practised  over  the  world,  to  feed  the  avarice  and 
gratify  the  wickedness  of  ambition ;  the  fraternity  of  the  human 
race  has  been  destroyed,  as  if  the  several  nations  of  the  earth  had 
been  created  by  rival  gods ;  man  has  not  considered  man  as  the 
work  of  one  Creator. 

"  The  political  institutions  under  which  he  has  lived  have  been 
counter  to  whatever  religion  he  professed. 

"  Instead  of  that  umversal  benevolence  which  the  morality  of 
every  known  religion  declares,  he  has  been  politically  bred  to  con- 
sider his  species  as  his  natural  enemy,  and  to  describe  virtues  and 
vices  by  a  geographical  chart. 

"  The  principles  we  now  declare  are  not  peculiar  to  the  society 
that  addresses  you ;  they  are  extending  themselves  with  accumu- 
lating force  through  every  part  of  our  country,  and  derive  strength 
from  an  union  of  causes  which  no  other  principles  admit 

"  The  religious  friend  of  man,  of  every  denomination,  records 
them  as  his  own ;  they  animate  the  lover  of  rational  liberty,  and 
they  cherish  the  heart  of  the  poor,  now  bending  under  an  oppression 
of  taxes,  by  a  prospect  of  relief. 
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"  We  bave  against  us  only  that  same  enemy  which  is  the  enemy 
of  joBtice  in  all  countries^  a  herd  of  courtiers  fattening  on  the  spoil 
of  the  public. 

"  It  would  have  given  an  additional  triumph  to  our  congratula- 
tions, if  the  equal  rights  of  man,  which  are  the  foundation  of  your  de- 
claration of  rights,  had  been  reoo^sed  by  the  governments  around 
yon,  and  tranquillity  established  m  all ;  but  if  despotisms  be  still 
reserved  to  exhibit,  by  coni^iracy  and  combination,  a  further 
example  of  infamy  to  future  ages,  that  Power  that  disposes  of 
events  best  knows  the  means  of  making  that  example  finally  bene- 
ficial to  his  creatures. 

"  We  have  beheld  your  peaceable  principles  insulted  by  despotic 
ignorance ;  we  have  seen  tne  right  hand  of  fellowship,  which  you 
hold  out  to  the  world,  rejected  by  those  who  riot  on  its  plunder  ; 
we  now  behold  you  a  nation  provoked  into  defence,  and  we  can  see 
no  mode  o/defence  equal  to  ihai  of  establishing  the  generai  freedom 
o/Eurofpe. 

"  In  this  best  of  causes  we  wish  you  success ;  our  hearts  go 
with  you ;  and  in  saying  this,  we  believe  we  utter  the  voice  of 
millions." 

Gentlemen,  this  address  was  signed  by  the  chairman  of  the  Con- 
stitutional Society,  and  transmiUed  to  Mr  Watt,  at  Paris ;  and, 
upon  the  28th  of  May  1792,  was  ordered  to  be  published. 

After  this,  the  principles  of  Mr  Paine,  which,  you  observe, 
contain  the  doctrines  that  I  have  been  stating  to  you,  were  carried 
further  in  a  third  book  Q  mean  in  that  book  called,  "^  The  Address 
to  the  Addressers,"  which  I  shall  also  be  able  to  give  in  evidence  to 
you).  Mr  Paine  having  there  g(Hie  the  length  of  asserting  the  folly, 
absurdity,  and  wickedness  of  the  Government  under  which  we  live ; 
not  only  of  asserting  the  incompetency  of  government,  as  it  is  con- 
stitatea,  to  change  itself,  but  having  asserted  that  a  conventionary 
representation  of  the  people,  in  that  sense  in  which  we  speak  of  it, 
must  do  this  work,  he  proceeds  to  the  extent  of  stating  the  plan 
and  form  of  an  organisation,  of  that  sort,  upon  which  the  convention 
was  to  be  framed. 

Gentlemen,  it  was  impossible  not  to  apply  to  the  justice  of  the 
law  against  the  attach  made  upon  our  Government  by  the  person 
who  went  to  the  extent  I  am  now  stating,  with  the  approbation, 
published  over  and  over  again,  of  these  societies,  who,  in  their  cor- 
porate character,  if  I  may  so  speak,  could  not  be  prosecuted  for 
ddng  it — ^it  became  necessary  to  ask  a  jury  of  this  country  whether 
these  doctrines  were  to  be  tolerated  ?  What  is  the  consequence  of 
that  ?  It  is,  that  these  societies  immediately  enter  into  subscrip- 
tions for  the  support  of  Mr  Paine,  and  they  consider  themselves  as 
engaged  in  propagating  his  works  in  that  way,  in  which  no  work 
e?er  was  propagated, — to  the  intent  to  produce  that  convention 
without  whicn  the  nation,  in  no  organisation  of  ite  government, 
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could  be  said,  according  to  them,  to  exist  in  a  state  of  freedom  as 
a  nation. 

Grentlemen,  you  will  not  be  surprised  if  it  also  appears  that,  in 
going  on  progressively  to  the  execution  of  the  mischief  that  was 
intended,  mey  became  more  mischievous ;  and  you  will  find  mem- 
bers parting  from  the  society,  expressly  telling  them  that  they 
meant  to  destroy  the  Government  of  the  country ;  that  they  cannot, 
therefore,  stay  among  them ;  and  to  which  members,  as  far  as 
appears  from  any  information  that  I  have  had,  they  did  not  conde- 
scend to  explain  themselves ;  to  say,  No,  you  have  mistaken  our 
object,  this  is  not  what  we  mean ;  but  they  leave  them  unanswered, 
and  go  on  to  execute  the  purposes  they  were  about. 

Having  come  to  those  resolutions  in  order  to  support  Mr  Paine 
in  these  prosecutions,  they  publish  the  resolutions,  they  publish  the 
books  of  Mr  Paine ;  they  publish  these  resolutions  in  the  various 
newspapers  (the  editors  of  these  newspapers  insuring,  if  I  may  so 
say,  themselves  against  the  hazards  of  the  law,  some  for  more,  some 
for  less,  and  they  risk  the  hazard  of  propagating  the  doctrines,  pro- 
vided the  consideration  paid  is  ample  enough  as  a  premium  for  the 
risk)  ;  and  then  these  publications  are  sent  down  to  the  country  to 
various  places  in  hundreds  and  thousands — I  am  sorry  to  say,  to 
persons  of  all  professions — to  distribute ;  I  am  sorry  to  say,  to  some 
of  the  most  sacred  professions,  whose  names  will  appear  to  you 
when  they  come  to  be  read — and  this  mode  of  propagating  these 
doctrines  is  adapted  to  the  utter  impossibility  of  detection,  and  for 
the  very  purpose  of  having  that  effect — ^to  make  the  law  of  the 
country  unequal  to  the  mischief  which  it  was  to  meet. 

At  this  time  a  proclamation  was  issued  by  the  executive  govern- 
ment of  the  country,  in  order  to  restrain  these  publications ;  and 
both  the  societies,  you  will  find,  cloaking  themselves  under  the 
words,  "  a  full  and  fair  representation  of  the  people,"  which  words 
they  have  never  condescended  to  explain,  which  words  never  do 
exist  in  any  text  of  any  writing  of  theirs,  as  I  can  find,  with  the 
mention  of  a  King,  or  other  house  of  legislature ;  they  vilify  the 
proclamation,  and  make  the  very  means  the  executive  government 
took  to  suppress  the  mischief  a  mean  by  which  they  should  spread 
the  effect  of  the  mischief  more  widely  and  diffusely  than  otherwise 
they  could  have  done. 

Upon  the  24th  of  May  1792,  there  is  a  letter  sent  from  Mr 
Hardy,  I  believe  not  in  his  own  handwriting,  but  I  believe  in  the 
handwriting  of  Mr  Vaughan,  whom  I  before  named  to  you,  in 
which  he  sSites  that,  by  the  direction  of  the  London  Corresponding 
Society,  he  had  the  honour  of  enclosing  to  them  a  copy  of  their 
address  and  regulations,  which  he  requests  they  will  communicate 
to  the  Constitutional  Society.  The  thanks  of  the  society  were 
given  to  them  for  this ;  and  that  is  a  publication  more  guarded 
than  another  you  will  find  published  upon  the  6th  of  August  1792. 
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After  stating  their  congtitution,  which  I  before  mentioned  to 
you,  it  says : — "  But  as  Providence  has  furnished  men  in  every 
station  with  faculties  necessary  for  judging  of  what  concerns  them- 
eelves,  shall  we,  the  multitude,  suffer  a  few,  with  no  better  right 
than  ourselves,  to  usurp  the  power  of  governing  us  without  control  ? 
Surely  not :  let  us  rather  unite  in  one  common  cause  to  cast  away 
our  bondage,  being  assured  that  in  so  doing  we  are  protected  by  a 
jury  of  our  countrymen,  while  we  are  discharging  a  duty  to  our- 
eelves,  to  our  country,  and  to  mankind." 

Gentlemen,  you  will  find,  from  a  paper  of  the  6th  of  August, 
that  that  which  they  supposed  was  to  meet  with  protection  from  a 
jury  of  the  country,  was  a  combination  to  reform  the  government 
of  the  country  by  means  other  than  application  to  Parliament — 
which  binds  together,  with  the  King,  as  the  great  political  body  of 
the  country,  the  whole  system  under  which  we  live. 

Gentlemen,  the  London  Corresponding  Society,  as  to  the  King  s 
proclamation,  followed  the  example  of  the  Constitutional  Society, 
and  on  the  31st  of  May  1792,  in  a  paper  that  will  be  read  to  you, 
they  vilify  the  proclamation ;  and  this  paper  having  been  communi- 
cated by  the  London  Corresponding  Society  to  the  Constitutional 
Society,  they,  aware  of  the  nature  of  it,  order  that  that  paper  should 
be  published  in  such  newspapers  as  tvill  receive  the  advertisements 
of  this  society.  They  were  pretty  well  aware  that  they  were  of. 
such  a  nature  as  made  it  somewhat  hazardous  to  publish  them. 

You  will  find  a  letter,  dated  the  14th  of  June  1792,  from  certain 
persons  styling  themselves  the  editors  of  the  Patriot  (who  they  are 
I  am  not  able  to  state  to  you,  but  who,  for  the  purposes  of  these 
societies,  thought  it  necessary  to  conceal  their  names),  in  which 
th^  desire  the  Corresponding  Society  to  take  an  opportunity  of 
enlightening  the  public  mind  by  publications,  by  advertisements, 
by  circulating  those  papers  in  villages  to  country  farmers,  desiring, 
as  I  stated,  to  concesd  their  name,  but  requesting  that  the  papers 
might  be  sent  to  a  person  who  holdis  an  important  situation  in  a  sub- 
sequent part  of  this  business — a  Mr  Gtale,  a  bookseller  at  Sheffield. 

Gentlemen,  there  will  be  laid  before  you  various  parts  of  the 
proceedings  of  the  Constitutional  Society  which  relate  to  Mr  Paine, 
which  I  diall  now  pass  over,  except  for  the  purpose  of  calling  your 
attention  to  another  publication  of  his  upon  the  6th  of  June  1792, 
and  which  was  addressed  to  Mr  Dundas.  You  will  likewise  find 
that  that  book,  which  will  be  given  you  in  evidence,  distinctly  dis- 
avows all  hereditary  government — all  monarchy,  under  whatever 
qualifications ;  and  then,  for  the  purpose  of  circulating  this  doc- 
trine, as  they  had  before  circulated  the  doctrines  in  other  works  of 
this  gentleman,  they  order,  "  that  twelve  thousand  copies  of  that 
letter  shall  be  printed  for  the  society,  for  the  purpose  of  being 
transmitted  to  our  correspondents  throughout  Great  Britain,  and 
that  a  committee  be  appointed  to  direct  the  same." 
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Gentlemen,  I  pass  on  now  to  the  6t1i  of  Aogost  1792,  at  which 
time  there  appears  to  me  to  have  been  an  extremely  important 
transaction  in  the  London  Corresponding  Society ;  it  is  the  propa- 
gation of  an  address  of  that  date,  which  first  develops,  as.  it  seems 
to  me,  though  in  somewhat  of  covert  lan^age,  the  determination 
of  these  societies  to  work  what  they  caU  a  reform  without  any 
communication  whatever  with  that  Parliament  which  they  held  to 
be  incompetent  to  bring  about  the  businesa 

You  will  find  that,  upon  the  8th  of  August,  Mr  Hardy  wrote  a 
letter  to  Mr  Tooke ;  that  he  sent  him  a  proof  copy  of  this  address ; 
that  he  hoped  it  would  merit  his  attention  and  his  approbation ; 
that  he  should  be  exceedingly  happy  to  be  fiivoured  with  his  opinion 
of  it  before  it  was  printed. 

The  address,  after  stating  what  they  considered  as  the  grievances 
of  the  country,  states  this: — *^  Such  being  the  forlorn  situation  of 
three-fourths  of  the  nation,  how  are  Britons  to  obtain  informatioa 
and  redress  ?  Will  the  Court,  will  Ministry  afford  either  ?  Will 
Parliament  grant  them  ?  Will  the  nobles  or  the  clergy  ease  the 
people's  sufferings  P  No.  Experience  tells  us,  and  proclamations 
confirm  it,  that  the  interest  and  the  intention  of  power  are  com- 
bined to  keep  the  nation  in  torpid  ignorance." 

It  then  states  the  only  resource  to  be  in  these  societies ;  it  then 
states  various  detailed  reasons,  which  you  will  hear,  and  then  pro- 
ceeds to  this  effect : — 

"  Numerous  other  reforms  would  undoubtedly  take  place,  even 
in  the  first  session  of  Parliament  so  elected,  dependent  only  on 
their  electors,  the  people ;  untorn  therefore  by  faction,  undivided 
by  party,  uncorrupted  by  Ministry,  and  uninfluenced  but  by  the 
public  good.  Every  transaction  would  tend  to  reform,  and  a  strict 
economy,  its  natural  consequence,  might  soon  enable  us  to  reduce 
our  taxes ;  and  by  the  integrity  of  Parliament,  that  reduction  would 
light  upon  such  objects  as  best  might  relieve  the  poor ;  this  to  the 
people  would  prove  an  advantageous  and  a  novel  session,  and  to  an 
honest  Parliament  not  a  tiresome  one. 

"  Therefore,  Britons,  friends,  and  fellow-citizens,  with  hand  and 
heart  unite,  claim  what  is  your  right,  persevere  and  be  free,  for 
who  shall  dare  withstand  our  just  demands  ?  Oppression,  already 
trembling  at  the  voice  of  individuals,  will  shrink  away  and  dis- 
appear for  ever,  when  the  nation  united  shall  assert  its  privileges 
and  demand  their  restoration." 

Gentlemen,  the  address  you  will  find  was  circulated  with  infinite 
industry  to  every  corresponding  society  in  the  kingdom,  conveyed 
through  every  possible  channel,  the  doctrine  adopted  by  all  the 
affiliating  societies ;  and  the  plan,  which  they  went  upon  from  this 
6th  of  August  1792,  appears  to  have  been  a  plan  to  redress  them- 
selves by  their  own  power  and  by  their  own  strength,  and  not  by 
application  to  that  Parliament  which  alone  can  act  in  legislation : 
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it  Beema  to  me  to  be  impossible  tbat  you  can  mistake  wbat  is  meant 
by  this  paper,  if  you  will  give  your  more  particular  attention  to  a 
paper  which  was  received  from  a  society  at  Stockport,  and  found 
in  the  possession  of  Mr  Hardy  upon  the  27th  of  November  1792. 
This,  alter  adverting  to  those  numerous  grievances  stated  in  the 
address  of  the  6th  of  August  1792,  is  to  tUa  effect : — 

'*  In  obedience  to  the  wishes  of  the  society  here,  I  have  the 
pleasure  of  acknowledging  the  honour  of  your  letter,  and  the 
packet  which  the  kindness  of  our  brothers  of  the  London  Cor- 
responding Society  so  opportunely  presented  us  with. 

"  It  18  doubly  deserving  our  tbftnks,  as  it  eiiows  your  kindness, 
and  as  it  will  be  useful  in  the  formation  of  our  infant  society ;  we 
stand  much  in  need  of  your  experience  in  this  particular,  and  we 
doubt  not  of  your  best  assistance ;  we  are  surrounded  by  a  majority, 
a  formidable  one  indeed  in  power,  abilities,  and  numbers,  but  we 
are  not  dismayed 

"  We  have  carefully  perused  the  addresses,  and  I  am  to  observe 
npon  their  contents  in  general,  that  the  sentiments  hardly  arise  to 
^at  height  which  we  expect  ^om  men  sensible  to  {heir /till  claims 
to  absolute  €md  uncontrollable  liberty^  i.e.j  imaccotmtable  to  any 
power  which  they  have  not  immediately  constituted  and  appointed. 

"  These  are  our  sentiments,  whatever  may  be  yours ;  though,  in 
the  present  state  of  political  knowledge,  it  may  be  prudent  not  to 
avow  them  openly.  We  desire  your  sentiments  on  the  means  of 
accomplishing  that  object,  which  we  presume  you  have  in  view  in 
common  with  us ;  we  think  it  expedient  that  we  should  perfectly 
understand  each  other  in  the  beginning,  lest  the  appearance  of 
disunion  might  furnish  matter  of  triumph  to  our  enemies;  we 
observe  one  expression," — ^you  will  take  notice  that  Mr  Hardy  at 
this  time  was  a  member  both  of  the  London  Corresponding  and 
the  Constitutional  Societies, — **  we  observe  one  expression,  which 
says,  *  niunerous  other  reforms  would  take  place,'  &o.  &g.  ;  but  we 
ask  how  is  that  Parliament  to  be  chosen  ?  Can  we  expect  it  from 
the  present  order  of  things  t  Would  not  all  the  evil  be  done  away 
at  once  hy  the  people  assembling  in  convention?  Does  it  appear 
probable  that  the  odious  laws  which  we  complain  of  will  be 
abolished  any  other  way  ?  Can  the  grievances  arising  from  aristo- 
cracy be  redressed  while  the retains  its  present  authority  in 

the  l^islature?" — whether  this  blank  is  to  be  filled  up  with 
Crown  or  the  House  of  Lords,  is  for  you  to  judge, — "  retains  its  pre- 
sent authority  in  the  legislature?     Is  the  universal  r^ht  of 

conscience  ever  to  be  attained  while  the  B maintain  their  seats 

on  the 

"  Your  thoughts  on  those  important  points  we  most  earnestly 
desire  may  be  transmitted  to  us  as  soon  as  possible,  not  directed 
as  the  last," — and  this  you  will  find  often  occurs :  letters  sent  under 
a  feigned  direction, — "  we  fear  it  will  excite  suspicion." 
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The  Stockport  society  say  of  the  address  of  the  6th  of  August 
1792,  sent  to  them,  that  they  think  it  hardly  amounts  to  sentiments 
such  as  theirs,  namely,  that  they  must  have  absolute  and  uncon- 
trollable liberty,  unaccountable  to  any  power  which  they  have  not 
immediately  constituted.  That  could  not  be  the  King  and  Parlia- 
ment of  Great  Britain.  They  say,  "  we  presume  you  have  the  same 
view  in  common  with  us,  and  we  desire  to  have  your  sentiments 
upon  the  means  of  accomplishing  that  object."  What  object? 
The  object  of  putting  themselves  in  a  sitoation  of  being  unaccount- 
able to  any  power  which  they  themselves  had  not  immediately 
constituted  and  appointed.  How  was  that  to  be  done  ? — ^was  it  to 
be  done  by  Parliament  ?  The  address  of  the  6th  of  August  had 
disavowed  that  it  was  to  be  done  by  Parliament  Is  it  to  be  done 
while  the  other  parts  of  the  legislature  hold  their  situation  in  the 
legislature?  We  presume  you  have  the  same  object:  tell  us 
what  you  think  upon  this  occasion.  This  was  the  occasion  upon 
which  the  address  of  the  6th  of  August  ought  to  have  been  ex- 
plained, if  they  meant  to  disavow  that  they  had  any  such  object. 
But  what  is  the  answer  ?  The  answer  in  effect  is :  That  full  and 
fair  representation  of  the  people,  that  we  are  aiming  at,  is  that 
which  is  to  be  the  mediate  or  immediate  instrument  of  removing 
all  the  grievances  we  labour  under,  though  prudence  does  not 
permit  us  to  speak  all  we  think  upon  the  subject 

"  With  infinite  satisfaction  the  London  Corresponding  Society's 
Committee  perused  your  letter;  they  are  happy  to  learn  your 
steady  determination,  in  spite  of  all  obstacles,  to  pursue  that  sole 
means  of  political  felicity,  a  perfect  representation  of  the  people."  4 
Now,  what  was  the  sole  means  of  this  political  felicity — a  per- 
fect representation  of  the  people  ?  Why,  the  formation  of  a  power 
by  the  people,  making  themselves  unaccountable  to  any  other 
power,  to  any  power  but  that  which  they  had  immediately  them- 
selves constituted,  namely,  an  assembly  by  a  convention  of  the 
people.  Then,  why  don't  they  speak  out?  They  say,  '*With 
regard  to  our  publications,  our  sentiments  are  expressed  in  as  strong 
terms  as  prudence  will  permit,  yet  plain  enough  to  convince  the 
public  that,  while  we  expect  evervtning  from  an  honest  and  an 
annual  Parliament," — a  body  might  exist  under  the  term  Parlia- 
ment in  a  commonwealth,  as  well  as  under  a  King — "  nothing 
short  of  sudh  a  senate,  chosen  by  the  whole  nation,  will  satisfy  us 

**  True  generosity,  the  characteristic  of  this  nation,  and  of  all  un- 
perverted  men  throughout  the  globe,  calling  upon  us  to  counte- 
nance at  this  juncture  the  arduous  struggle  of  the  French  nation 
against  despotism  and  aristocracy,  those  foes  to  the  human  race, 
we  have  resolved  upon  addressing  the  French  National  Convention." 
You  will  permit  me  to  observe,  this  was  upon  the  11th  of  October 
1792.  The  King  of  France  was  deposed  in  effect  upon  the  10th 
of  August  1792.    This  passage,  in  the  Transactions  of  this  society, 


Digitized  by  VjOOQ IC 


THE  TBIAL  OF  THOMAS  HARDY.  73 

appears  to  me  to  be  peculiarly  worthy  your  attention  : — "  Without 
entering  into  the  probable  efifects  of  such  a  measure, — effects  which 
your  society  will  not  fail  to  discover, — we  invite  you  to  join  us;  and, 
to  that  end,  herewith  you  have  a  copy  of  our  intended  address.     It 
you  approve  the  idea,  and  will  concur  in  sending  it,  be  pleased  to 
return  us,  without  delay,  a  copy  signed  by  your  president ;  we  will 
then  associate  your  body  with  ours,  and  with  some  others  who  have 
already  assented  to  the  measure.    If,  on  the  contrary,  you  disap- 
prove that  mark  of  zeal  towards  the  only  nation  that  has  hitherto 
undertaken  to  restore  to  mankind  its  just  rights,  please  to  commu- 
nicate to  us  your  objections."    This  was  upon  the  11th  of  October 
1792.     Upon  the  6th  of  October  1792,  Mr  Barlow  (whose  name 
occurs  before  with  respect  to  his  publication  relative  to  the  privi- 
leged orders)  writes  a  letter  to  the  Society  for  Constitutional  Infor- 
mation, accompanied  with  a  book  called  "  Advice  to  the  National 
Convention  of  France  ; "  and  you  will  be  pleased  to  observe  that 
Mr  Barlow,  and  a  Mr  Frost,  afterwards,  in  the  month  of  November, 
were  sent  with  an  address  from  the  Constitutional  Society  to  Paris, 
as  their  delegates  for  that  purpose.    The  letter  of  Mr  Barlow  is  in 
these  words : — 

**  I  have  lately  published  a  small  treatise,  under  the  title  of  *  A 
Letter  to  the  National  Convention  of  France  on  the  Defects  of  the 
Constitution  of  1791,  and  the  Extent  of  the  Amendments  which 
ought  to  be  applied.'    Although  the  observations  contained  in  this 
letter  are  more  particularly  applicable  to  the  French  nation  in  the 
present  crisis  of  its  government,  yet,  as  the  true  principles  of  society 
are  everywhere  the  same,  their  examination  cannot  be  unseasonable 
in  any  nation,  or  at  any  time  ;  believing^  therefore,  that  the  subject 
of  this  treatise  will  not  be  thought  foreign  to  the  great  object  of 
your  association,  I  present  a  copy  of  it  to  you,  with  the  same  con- 
fidence as  I  have  done  to  the  National  Convention,  and  to  the 
Constitutional  Society  at  London,  a  confidence  arising  from  the  full 
persuasion  that  the  work  is  founded  in  truth  and  reason.     I  take 
the  liberty,  at  the  same  time,  to  send  you  a  copy  of  another  publi- 
cation, entitled  *  Advice  to  Privileged  Orders/    The  present  dispo- 
sition in  Europe  towards  a  general  revolution  in  the  principles  of 
government  is  founded  in  the  current  of  opinion,  too  powerful  to  be 
resisted,  as  well  as  too  sacred  to  be  treated  with  neglect ;  and  it  is 
the  duty  of  every  individual  to  assist,  not  only  in  removing  the 
obstructions  that  are  found  in  the  way  of  this  revolution,  but  in 
ascertaining,  with  as  much  precision  as  possible,  the  nature  of  the 
object  to  be  aimed  at,  and  the  consequence  to  be  expected  from  the 
attaiojnent     It  is  above  all  things  to  be  desired,  that  the  convic- 
tions to  be  acquired  from  national  discussion  should  precede  and 
preclude  those  which  must  result  from  physical  exertion." 

Now,  you  will  give  me  leave  to  state  to  you  what  the  doctrine  is 
in  this  book  for  which  the  Society  for  Constitutional  Information — 
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Mr  Hardy  then  a  member  of  it — ^thank  Mr  Barlow,  make  him  an 
honorary  member,  and  afterwards  depate  him  to  the  National  Con- 
vention of  France. 

Gentlemen,  the  doctrine — ^I  can  explain  it  to  you  generally,  with- 
out troubling  you  by  reading  particular  passages — ^amounts  to  this : 
Mr  Barlow,  after  stating  the  principles  of  equal  active  citizenship, 
which  found  their  way  into  the  constitution  of  France  in  1791,  and 
which  constitution  had  made  the  King  a  part  of  the  system  of  that 
government,  informs  them  of  the  glorious  victory  of  the  10th  of 
August,  as  the  papers,  which  I  have  to  adduce  presently*  represent 
it ;  that  it  had  accomplished 'finally  the  efiect  of  those  principles, 
which  he  understands  to  be  the  principles  of  those  to  whom  he  was 
writing ;  that  it  is  impossible  they  should  consist  with  this  senti- 
ment, that  a  king  could  he  retained  in  a  government ;  that  the 
constitution  was  at  variance  with  itself ;  that  those  who  made  it 
had  not  discovered  that,  or,  having  discovered  it,  they  thought  the 
time  was  not  yet  come  when  they  could  reduce  the  constitution  to 
that  pure  government  which  was  the  object  of  these  societies ;  he 
then  tells  you,  that  in  government,  the  maxim  being,  (hai  a  king 
can  do  no  wrong ^  the  maxim  ought  to  be,  thit  he  can  do  no  good. 

This  gentleman,  so  stating  his  doctrine  as  an  explanation  of  the 
principles  upon  which  they  are  acting,  is  voted  by  them  an  honorary 
member,  and  afterwards  sent  to  Pans  with  the  papers  which  I  am 
about  to  read  to  you.  A  great  deal  of  evidence  will  be  laid  before 
you,  to  prove  that  they  had  beat  up  all  the  country  for  letters  and 
addresses  to  express  the  same  principles  to  France,  not  on  account 
of  the  cause  of  France,  but  of  the  cause  of  England,  and  with  a 
view  to  introduce  the  8am%  effects  into  England.  I  shall  state  but 
two  of  these  addresses,  because  they  seem  to  contain  the  effect  of 
all  the  rest  that  were  actually  sent. 

The  London  Corresponding  Society  first  of  all  communicated  to 
the  Constitutional  Society,  in  the  month  of  October  1792,  their 
intention  of  sending  an  address  to  France.  The  Constitutional 
Society  fully  approve  the  purpose ;  they  see  the  end  that  it  aims  at, 
and  tney  determine  not  to  concur  in  the  same  address,  but  to  send 
a  separate  address ;  and  in  their  paper  you  may  see  the  principles 
of  both  to  be  principles  which  were  expressed  for  the  very  purpose 
of  aiding  the  co-operation  of  the  societies  in  excluding  the  King 
from  the  government  of  the.  country,  and  of  raising  a  republic. 
This  is  the  letter  : — 

"  Frenchmen,  while  foreign  robbers  are  ravaging  your  territories 
under  the  specious  pretext  of  justice,  cruelty  and  desolation  leading 
on  their  van,  perfidy  and  treachery  bringing  up  the  rear,  yet  mercy 
and  friendship  impudently  held  forth  to  the  world  as  the  sole 
motive  of  their  incursions ;  the  oppressed  part  of  mankind*' — that 
is.  Great  Britain — "  forgetting  for  a  while  their  own  sufferings, 
feel  only  for  yours,  and  with  an  anxious  eye  watch  the  events  fer- 
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rentlj  supplicating  the  Almighty  Baler  of  the  universe  to  be 
iayourable  to  your  cause,  so  intimately  blended  with  their  own" — 
that  cause  which,  upon  the  10th  of  August,  had  excluded  the  King 
from  the  government  of  the  country.  "  Frowned  upon  by  an  oppres- 
sive system  of  control,  whose  gradual  but  continued  encroachments 
have  deprived  this  nation  of  nearly  all  its  boasted  liberty,  and 
brought  us  almost  to  that  abject  state  of  slavery  from  which  you 
have  80  emerged,  five  thousand  British  citizens,  indignant,  manfully 
step  forth  to  rescue  their  country  from  the  opprobrium  brought 
upon  it  by  the  supine  conduct  of  those  in  power ;  they  conceive  it 
to  be  the  duty  of  Britons  to  countenance  and  assist,  to  the  utmost 
of  their  power,  the  champions  of  human  happiness,  and  to  swear  to 
a  nation,  proceeding  on  the  plan  you  have  adopted,  an  inviolable 
friendship.  Sacred  from  this  day  be  that  friendship  between  us, 
and  may  vengeance  to  the  utmost  overtake  the  man  who  hereafter 
shall  attempt  to  cause  a  rupture ! 

*'  Though  we  appear  so  few  at  present,  be  assured.  Frenchmen, 
that  our  number  increases  daily.  It  is  true  that  the  stem  uplifted 
arm  of  authority  at  present  keeps  back  the  timid ;  that  busily  cir- 
culated impostures  hourly  mislead  the  credulous ;  and  that  court 
intimacy  with  avowed  French  traitors  has  some  effect  on  the  un- 
wary and  on  the  ambitious ;  but  with  certainty  we  can  inform  you, 
iriends  and  freemen,  that  information  makes  a  rapid  progress  among 
us ;  curiosity  has  taken  possession  of  the  public  mind ;  the  conjoint 
reign  of  ignorance  and  despotism  passes  away ;  men  now  ask  each 
other,  What  is  freedom  ?  what  are  our  rights  ?  Frenchmen,  you 
are  already  free,  and  Britons  are  preparing  to  become  so ;  casting 
far  from  us  the.  criminal  prejudices  artfully  inculcated  by  evil- 
minded  men  and  wily  couitiers,  we,  instead  of  natural  enemies,  at 
length  discover  in  Frenchmen  our  fellow-citizens  of  the  world,  and 
oar  brethren  by  the  same  Heavenly  Father,  who  created  us  for  the 
purpose  of  loving  and  mutually  assistmg  each  other,  but  not  to  hate, 
and  to  be  ever  ready  to  cut  each  other's  throats  at  the  command  of 
weak  and  ambitious  kin^  and  corrupt  ministers ;  seeking  our 
real  enemies,  we  find  them  in  our  bosoms,  we  feel  ourselves  inwardly 
torn  by  and  ever  the  victim  of  a  restless  and  all-consuming  aristo- 
cracy, hitherto  the  bane  of  every  nation  under  the  sun.  Wisely 
have  you  acted  in  expelling  it  from  France. 

"  Warm  as  our  wishes  are  for  your  success,  eager  as  we  are  to 
behold  freedom  triumphant,  and  man  everywhere  restored  to  the 
enjoyment  of  his  just  rights,  a  sense  of  our  duty,  as  orderly  citizens, 
forbids  our  flying  in  arms  to  your  assistance.  Our  Government  has 
pledged  the  national  faith  to  remain  neutral  in  a  struggle  of  liberty 
against  despotism.  Britons  remain  neutral !  0  shame  I  But  we 
have  trusted  our  King  with  discretionary  powers ;  we,  therefore, 
must  obey.  Our  hands  are  bound,  but  our  hearts  are  free,  and  they 
are  with  you. 


Digitized  by  VjOOQ IC 


76  THE  attobney-gbneral's  speech  on 

"  Let  Grerman  despots  act  as  they  please,  we  shall  rejoice  at  their 
fall ;  compassionating,  however,  their  enslaved  subjects,  we  hope  this 
tyranny  of  their  masters  will  prove  the  means  of  reinstating  in  the 
full  enjoyment  of  their  rights  and  liberties  millions  of  our  fellow- 
creatures. 

"  With  unconcern,  therefore,  we  view  the  Elector  of  Hanover  "— 
that  is,  the  King  of  Great  Britein — "join his  troops  to  traitors  and 
robbers ;  but  the  King  of  Great  Britain  will  do  well  to  remember 
that  this  country  is  not  Hanover.  Should  he  forget  this  distinc- 
tion, we  will  not. 

"  While  you  enjoy  the  envied  gloiy  of  being  the  unaided  de- 
fenders of  freedom,  we  fondly  anticipate  in  idea  the  numerous 
blessings  mankind  will  enjoy  ;  if  you  succeed,  as  we  ardently  wish, 
the  triple  alliance  (not  of  crowns,  but)  of  the  people  of  America, 
France,  and  Britain,  will  give  freedom  to  Europe,  and  peace  to  the 
whole  world.  Dear  friends,  you  combat  for  the  advantage  of  the 
human  race ;  how  well  purchased  will  be,  though  at  the  expense  of 
much  blood,  the  glorious  unprecedented  privilege  of  sajring, — Man- 
kind is  free :  tyrants  and  tyranny  are  no  more  :  peace  reigns  on  the 
earth,  and  this  is  the  work  of  Frenchmen  I " 

Gentlemen,  this  address,  which  was  sent  by  that  society,  was  fol- 
lowed by  another  from  the  Society  for  Constitutional  Information, 
upon  the  9th  of  November  1792,  which  seems  likewise  to  state  their 
principles. 

"  Servants  of  a  sovereign  people,  and  benefactors  of  mankind, — 
We  rejoice  that  your  revolution  has  arrived  at  that  point  of 
perfection  which  will  permit  us  to  address  you  by  this  title" — 
Servants  of  a  sovereign  people,  that  is  not  the  character  of  a  British 
government ;  this  is  the  principle  of  the  Southwark  resolutions — 
"  it  is  the  only  one  which  can  accord  with  the  character  of  true 
legislators.  Every  successive  epoch  in  your  affairs  has  added 
something  to  the  triumphs  of  liberty,  and  the  gloriole  victory  of 
the  10th  of  August  has  finally  prepared  the  way  for  a  constitution 
which,  we  trust,  you  will  establish  on  the  basis  of  reason  and 
nature.''  Mr  Barlow  had  in  effect  said  (and  they  had  made  him  an 
honorary  member,  and  had  transmitted  their  address  by  his  hands), 
that  no  constitution  could  reform  upon  the  basis  of  reason  and 
nature,  that  left  a  king  in  the  government,  however  the  government 
was  modified. 

They  proceed  thus  in  their  address — "  Considering  the  mass  of 
delusion  accumulated  on  mankind  to  obscure  their  understandings, 
you  cannot  be  astonished  at  the  opposition  that  you  have  met  both 
from  tyrants  and  from  slaves ;  the  instrument  used  against  you  by 
each  of  these  classes  is  the  same :  for,  in  the  genealogy  of  human 
miseries,  ignorance  is  at  once  the  parent  of  oppression  and  the  child 
of  submission. 

"  The  events  of  every  day  are  proving  that  your  cause  is 
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cherished  by  the  people  in  all  your  continental  vicinity ;  that  a 
majority  of  each  of  those  nations  are  your  real  friends,  whose 
governments  have  tutored  them  into  apparent  foes  ;  and  that  they 
only  wait  to  be  delivered  by  your  arms  from  the  dreadful  necessity 
of  fighting  a^inst  them. 

"  The  condition  of  Englishmen  is  less  to  be  deplored  ;  here  the 
hand  of  oppression  has  not  yet  ventured  completely  to  ravish  the 
pen  from  us,  nor  openly  to  point  the  sword  at  you." 

They  then  go  on  to  say  : — "  From  bosoms  burning  with  ardour 
in  your  cause,  we  tender  you  our  warmest  wishes  for  the  full  extent 
of  its  progress  and  success ;  it  is  indeed  a  sacred  cause  ;  we  cherish 
it  as  the  pledge  of  your  happiness,  our  natural  and  nearest  friends, 
and  we  rely  upon  it  as  the  bond  of  fraternal  union  to  the 
human  race,  in  which  union  our  own  nation  will  surely  be  one  of 
the  first  to  concur. 

"  Our  government  has  still  the  power,  and  perhap  the  inclina- 
tion, to  employ  hirelings  to  contradict  us;  but  it  is  our  real 
opinion,  that  we  now  speak  the  sentiments  of  a  great  majority  of 
the  English  nation.  The  people  here  are  weariea  with  imposture, 
and  worn  out  with  war ;  they  have  learned  to  reflect  that  both  the 
one  and  the  other  are  the  offspring  of  unnatural  combinations  in 
society,  as  relative  to  systems  of  government,  not  the  result  of  the 
natural  temper  of  nations  as  relative  to  each  other's  happiness. 

'*  Gro  on,  legislators,  in  the  work  of  human  happiness ;  the  bene- 
fit will  in  part  be  ours,  but  the  glory  shall  be  all  your  own ;  it  is 
the  reward  of  your  perseverance,  it  is  the  prize  of  virtue,  the  sparks 
of  liberty  preserved  in  England  for  ages,  like  the  corruscations  of 
the  norUiern  aurora,  serving  but  to  show  the  darkness  in  the  rest 
of  Europe.  The  lustre  of  the  American  republic,  like  an  effulgent 
mom,  arose  with  increasing  vigour,  but  still  too  distant  to  enlighten 
our  hemisphere,  till  the  splendour  of  the  French  Revolution  burst 
forth  upon  the  nations  in  the  full  fervour  of  a  meridian  sun,  and 
di^Iayed  " — ^attend  to  the  words — "  in  the  midst  of  the  European 
world  the  practical  result  of  principles  which  philosophy  had 
sought  in  the  shade  of  speculation,  and  which  experience  must 
everywhere  confirm,*' — the  principles  of  Mr  Paine,  who  went  over 
to  form  one  in  that  Convention,  the  existence  of  which  shows  the 
practical  result  of  those  principles  which  philosophy  had  sought, 
and  which  experience  was  to  confirm — **  it  dispels  the  clouds  of 
prejudice  from  all  people,  reveals  the  secrets  of  all  despotism,  and 
creates  a  new  character  in  man. 

"  In  this  career  of  improvement  your  example  will  be  soon  fol- 
lowed ;  for  nations,  rising  from  their  lethargy,  will  reclaim  the 
rights  of  man  with  a  voice  which  man  cannot  resist." 

Grentlemen,  it  will  not  be  matter  of  surprise  to  you,  that  letters, 
sich  as  these  to  the  National  Convention  in  France,  should  have 
produced  opinions  in  that  country  respecting  the  attachment  of 
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individnals  in  this  to  their  gOYernment  It  is  not  therefore  very 
extraordinary  that,  upon  the  19th  of  November  1792,  that  famous 
decree  passed  of  fraternisation  with  all  subjects  in  all  countries, 
who  choose  to  resist  the  governments  under  whidi  they  live ;  bat 
I  think  you  will  be  surprised  that  any  man  could  receive  in  this 
country,  and  read  with  approbation,  and  enter  upon  their  proceed- 
ings, the  answers  which  tiiese  addresses  brought  from  France,  and 
which  were  read  in  the  presence  of  the  prisoner  at  the  bar,  without 
being  astonished  that  they  did  not  at  least  take  some  means  to 
reject  from  them  the  imputation  that  they  meant,  in  their  own 
country,  all  that  these  answers  suppose  they  mean,  and  all  that 
these  answers  promise  to  assist  them  in  accomplishing. 

You  will  find,  upon  the  14th  of  December  1792,  that  a  letter 
from  the  Society  of  the  Friends  of  Liberty  and  EqusJity,  sitting  at 
Laon,  the  head  of  the  department  of  the  Aisne,  to  the  Patriotic 
Society  of  London,  called  the  Society  for  Constitutional  Informa- 
tion, is  read,  and  referred  to  their  committee  of  correspondence:  it 
is  in  these  words : — "  The  Society  of  the  Friends  of  Liberty  and 
Equality  sitting  at  Laon,  the  head  of  the  department  of  the  Aisne, 
to  the  Patriotic  Society  of  London,  called  the  Society  for  Constitu- 
tional Information. — (Generous  republicans,  the  philanthropic  gift 
that  you  have  presented  to  the  warriors  of  France" — they  tad  sent 
some  shoes,  and  were  at  that  time  thinking  of  giving  them  some 
arms — "  announces  with  energy  the  great  interest  Hiat  you  take  in 
the  sacred  cause  which  they  are  defending.  Accept  the  thanks  of 
a  society  that  does  honour*  to  itself  in  esteeming  you.  The  time 
perhaps  is  not  far  distant  when  the  soldiers  of  our  liberty  shall  be 
able  to  testify  their  gratitude  to  you :  then  their  arms,  their  blood 
itself,  shall  be  at  the  service  of  all  your  fellow-citizens,  who,  like 
you,  acknowledge  no  rights  but  the  rights  of  man ;  then  France 
and  England  sliall  form  together  a  treaty  of  union  as  lasting  as  the 
course  of  the  Seine  and  the  Thames ;  then  there,  as  here,  there 
shall  exist  no  other  reign  but  that  of  liberty,  equality,  and  friepd- 
ship.  May  this  day  of  felicity  and  glory  soon  shine  upon  the 
horizon  of  two  nations  formed  to  admire  each  other ! " 

Gentlemen,  they  then  enter  upon  the  minutes  of  the  society 
another  letter  from  another  fraternising  society, — whether  one  of 
those  societies  which  they  speak  of  in  the  beginning  of  1792,  as 
affiliating  societies  in  France,  or  not,  I  do  not  know ; — ^whether 
they  had  been  assisting  to  reduce  their  principles  into  practice  I 
do  not  know ;  but  it  is  clear  that  the  affiliating  society  in  France 
ofiFered  them  their  assistance  for  that  purpose.  Accordingly,  you 
will  find  that  the  Society  of  the  Friends  of  Liberty  and  Equality, 
established  at  Macon,  write  to  the  Constitutional  Society  at 
London,  adverting  to  what  they  had  said  in  their  address  to  the 
nation  about  the  glorious  victory  of  the  10th  August  1792,  the 
circumstances  of  which  shall  be  described  to  you  in  evidence,  be- 
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cause  you  will  find  that  some  of  the  persons  who  are  charged  in 
this  indictment  ^and  whose  condact  in  this  conspiracy  will,  upon 
the  clearest  principles  of  law,  affect  ail  of  them)  were  then  present  in 
Paris.  They  write  thus : — "  Yes,  citizens^  our  brethren  and  friends, 
the  lOih  of  August  1792  shall  be  distinguished" — what,  in  the 
annals  of  France? — "  distinguished  in  the  annals  of  (he  world,  as 
the  day  of  the  triumph  of  liberty.  Our  first  revolution" — (Mr 
Joel  Barlow  or  Mr  Paine,  one  should  have  thought,  had  wrote  it) 
— "  our  first  revolution  did  but  show  to  us  the  salutary  principles 
of  the  imprescriptible  rights  of  man :  all,  except  the  faithless  and 
the  enemies  of  humanity,  adopted  them  with  enthusiasm.  It  was 
then  that  we  formed  ourselves  into  a  society,  in  order  the  better  to 
impress  them  upon  ourselves,  and  afterwards  to  teach  them  to  our 
fellow-citizens. 

^'  Oar  first  constitution  had  consecrated  them,  but  had  not  always 
taken  them  for  its  base :  the  dominion  of  the  passions,  the  force  of 
habit,  the  impression  of  prejudices,  and  the  power  of  the  intrigues 
employed  in  our  constituent  assembly,  found  the  secret  to  preserve 
sufficient  authority  to  our  tyrants,  to  extinguish  at  some  time  the 
sacred  righte  of  nature,  and  to  re-establish  despotism  on  its  throne 
of  iron. 

"  But  royalty,  thus  preserved,  was  not  content  with  the  victory 
secured  to  it  by  a  set  of  men,  the  greatest  part  of  whom  it  had 
corrupted.  It  was  impatient  to  reap  the  fruits  that  it  appeared  to 
promise  itself ;  but  its  too  great  eagerness  has  hastened  its  ruin, 
and  secured  the  triumph  of  reason. 

"The  French,  proud  of  their  own  existence,  soon  perceived  the 
fruit  of  their  first  legislature ;  became  sensible  of  the  imperfections 
of  their  first  laws,  saw  that  they  made  a  surrender  of  the  rights  of 
liberty  and  equality  which  they  had  embraced ;  they  roused  them- 
selves anew  to  demand  at  length  laws  impartial  and  humane. 

"From  thence  the  necessary  day  of  the  10th  of  August  1792,  from 
thence  a  second  revolution,  but  a  revolution  which  is  only  the  com* 
pletiou  of  the  first,  which  has  received  our  vows  and  our  oaths,  and 
which  we  will  bless  for  ever,  if  it  leads  us,  as  we  hope  it  will,  to  the 
happiness  of  the  nation,  to  the  constant  maintenance  of  liberty  and 
equality. 

'*  Let  intriguers,  fools,  and  tyranto,  calumniate  us ;  we  despise 
them  too  much  to  condescend  to  answer. them,  and  seek  for  their 


"That  which  flatters  us  is  the  interest  that  you  take  in  our 
labours :  your  attention  has  contributed  to  the  success  of  our  arms. 
We  desire  your  esteem,  we  are  proud  of  your  approbation. 

"  We  smile  at  the  expression  of  the  sentiments  that  you  mani- 
fested to  our  representatives.  We  behold  a  nation  of  brethren 
rouse  itself  to  support  the  cause  of  humanity ;  we  behold  the  brave 
Knglish  adopt  our  principles,  become  our  fiiends :  we  say  to  each 
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other  with  pleasure,  soon  will  they  become  our  allies ;  and,  uniting 
our  eflForts,  we  shall  go  on  to  deliver  the  universe  from  the  yoke  of 
tyrants,  to  restore  the  nations  to  reason  and  nature.  That  day  is 
not  far  distant,  if  we  may  rely  on  our  own  courage,  and  the  hope  of 
your  alliance.  In  the  meantime,  receive  our  thanks,  and  corre- 
spond with  brethren  who  set  a  high  value  on  your  esteem." 

Gentlemen,  on  the  17th  of  December  1792,  the  popular  and 
republican  society  of  another  department  at  the  mouth  of  the 
Khone  wrote  them  this  letter : — "  The  Popular  and  Republican 
Society  of  Apt,  department  of  the  Mouths  of  the  Rhone,  to  the 
Popular  Society  sitting  at  London.  Live  free  or  die.  Citizens, 
brethren,  and  friends, — When  two  great  nations,  acquainted  with 
their  rights,  approximated  by  their  commercial  connexions  and 
their  national  situation,  formed  to  live  and  to  act  in  concert  with 
each  other,  begin  to  form  the  glorious  project  of  uniting  them- 
selves for  the  regeneration  of  the  human  race,  one  may  then  say 
with  reason  that  kings  are  ripe  and  ready  to  fall.  How  glorious 
it  will  be  for  France  and  England  to  have  formed  alone  a  con- 
federacy destructive  of  tyrants,  and  to  have  purchased  at  the  price 
of  their  blood  the  liberty  of  Europe ;  we  may  say  more  of  the 
whole  universe  !  Courage,  brethren  and  friends !  It  is  for  you  to 
follow  in  the  glorious  and  hazardous  career  of  the  revolution  of 
the  world  ;  can  you  any  longer  groan  under  the  yoke  of  a  govern- 
ment that  has  nothing  of  liberty  but  the  name?  for,  although 
your  land  was  inhabited  before  ours  by  freemen,  can  you,  without 
delusion,  consider  your  government  as  such  ?  Will  you  content 
yourselves  with  a  partial  freedom  ?  Will  the  English  be  satisfied 
with  principles  ?  Will  that  bold  nation,  that  has  produced  philo- 
sophers the  most  profound,  and  that  first  of  all  perceived  the 
sparkling  rays  of  freedom,  remain  a  spectatrix  in  so  noble  a  cause? 
No,  brethren  and  friends,  no;  you  will  soon  lift  yourselves  up 
against  that  perfidious  Court  of  St  James's,  whose  infernal  policy, 
like  that  which  found  its  doom  in  the  Tuilleries,  has  made  so 
many  victims  in  our  two  nations,  and  does  disunite  them  per- 
petually to  rule  over  them.  Your  love  for  liberty  has  fixed  your 
attention  upon  the  wants  of  our  defenders ;  your  generosity 
towards  them  has  a  title  to  the  acknowledgment  of  the  republic  ; 
we  are  impatient  to  furnish  you  the  same  advantages :  the  Popular 
Societies  of  France  desire  ardently  the  epoch  that  shall  permit 
them  to  address  their  voice  to  the  National  Assembly  of  Great 
Britain,  and  to  oficr  to  the  soldiers  of  liberty  of  your  nation,  arms, 
bayonets,  and  pikes." 

This  is  the  private  correspondence  between  the  societies  and  the 
Society  for  Constitutional  Information ;  but  some  of  the  persons 
named  in  this  indictment  were  present  at  the  scenes  I  am  now 
going  to  state,  at  the  bar  of  the  National  Convention  in  France 
others  of  them  delivering  these  sentiments  by  their  ambassador. 
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3Ir  Barlow,  whose  principles  you  have  seen,  and  Mr  Frost,  of 
whom  I  mu«t  state  it,  because  I  shall  prove  it,  that  he  has  been 
convicted  in  this  country  of  cominff  from  that  country  with  the 
doctrme  of  No  King.  They  offer  these  addresses  to  the  National 
Convention  of  France  in  terms  the  substance  of  which  I  will  state 
to  you,  as  far  as  I  understand  it  to  be,  and  I  believe  it  is  an  accu* 
rate  translation. 

"  Mr  Barlow  and  Mr  Frost,  English  citizens,  being  admitted  to 
the  bar,  one  of  them  pronounced  the  following  address."  Gentle- 
men, the  actual  fact  of  his  pronouncing  it  will  be  given  in  evidence. 
The  date  is  the  28th  of  November  1792,  nine  days  after  the  decree 
of  the  National  Convention  which  had  promised  fraternal  assist- 
ance to  the  subjects  of  any  country  that  found  themselves  oppressed 
by  any  of  their  casts  and  privileged  orders. 

"  Citizens  of  France,  we  are  deputed  from  the  Society  for  Con- 
stitutional Information  in  London,  to  present  to  you  their  con- 
gratulations on  the  triumphs  of  liberty.  This  society  had  laboured 
long  in  the  cause  with  little  prospect  of  success,  previous  to  the 
commencement  of  your  revolution ;  conceive,  then,  their  exulta- 
tions and  gratitude  when,  by  the  astonishing  efforts  of  your  nation, 
they  beheld  the  reign  of  reason  acquiring  an  extension  and  solidity 
which  promised  to  reward  the  labour  of  all  good  men,  by  securing 
the  happiness  of  their  fellow-creatures.  Innumerable  societies  of 
a  similar  nature  are  now  forming  in  every  part  of  England, 
Scotland,  and  Ireland.  They  excite  a  spirit  of  universal  inquiry 
into  the  complicated  abuses  of  government,  and  the  simple  means 
of  a  reform.  After  the  example  which  France  has  given,  the 
science  of  revolutions  will  be  rendered  easy,  and  the  progress  of 
reason  will  be  rapid.  It  would  not  be  strange  if,  in  a  period  far 
short  of  what  we  should  venture  to  predict,  addresses  of  felicitation 
should  cross  the  seas  to  a  National  Convention  in  England,  We 
are  also  commissioned  to  inform  the  Convention,  that  the  society 
which  we  represent  has  sent  to  the  soldiers  of  liberty  a  patriotic 
donation  of  a  thousand  pairs  of  shoes,  which  are  by  this  time 
arrived  at  Calais ;  and  the  society  will  continue  sending  a  thou- 
sand pairs  a  week  for  at  least  six  weeks  to  come ;  we  only  wish  to 
know  to  whose  care  they  ought  to  be  addressed." 

Why,  gentlemen,  am  I  to  be  told,  then,  that  in  the  month  of 
November  1792,  those  who,  in  August  1792,  had  said  they  could 
apply  with  no  effect  to  Parliament,  had  no  idea  of  such  a  National 
Convention  in  England  as  that  National  Convention  in  France 
which  they  were  addressing,  and  from  which  they  were  expecting 
to  receive  addresses  ?  Am  I  to  be  told  that  they  had  no  idea  of 
Rich  a  convention  as  should  overturn  the  constitution  of  this 
country  ?  It  is  impossible  to  put  such  a  construction  upon  such 
proceedings. 

Gentlemen,  you  will  likewise  find  that  the  president  of  the  Con- 

VOL.  IL  F 
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vention  thought  it  necessary  to  give  an  answer  to  this  address. 
I  will  state  the  substance  of  it :  it  will  be  read  in  evidence  ;  there- 
fore I  shall  not  take  up  time  in  looking  for  it.  The  president, 
considering  them  as  generous  republicans  (and  well  he  might 
after  what  had  passed),  makes  an  address  to  them,  expressing 
miich  the  same  sentiments  as  those  in  which  they  had  addressed 
him,  and  then  he  concludes  by  saying — "  Without  doubt  the  time 
approaches  when  we  shall  soon  send  congratulations  to  the  National 
Convention  of  England.'' 

Gentlemen,  you  will  likewise  find  that  the  London  Correspond- 
ing Society,  and  the  Constitutional  Society,  endeavoured  to  excite 
persons  in  all  parts  of  this  kingdom  to  send  these  addresses ;  that, 
m  point  of  fact,  there  are  various  other  addressee  sent,  of  similar 
import,  at  the  instigation  of  these  societies,  and  the  intent  of  them, 
I  think,  cannot  possibly  be  misunderstood.  But  take  the  intent  of 
them  to  be  what  you  will,  let  my  learned  friend  teU  you,  as  he 
will,  that  there  as  yet  was  no  war  between  Great  Britain  and 
France,  you  will  allow  me  to  say  that  there  is  evidence  of  a 
distinct  intent  that  there  should  be  a  National  Convention  in 
England,  and  that  the  French  soldiers  of  liberty  should  assist, 
what  they  would  call  the  soldiers  of  our  liberty,  whether  there 
should  be  a  war  between  Great  Britain  and  France  or  not ;  and 
you  will  allow  me  to  say  that,  in  that  very  month  of  November 
1792,  a  passage  occurs  in  which  France  does  in  eflFect  declare  war 
against  all  nations  that  did  not  adopt  her  principles,  and  allow  the 
people  to  put  them  into  execution. 

In  a  conspiracy,  as  widely  extended  as  this  is,  I  shall  un- 
doubtedly insist,  before  you  and  the  Court,  that  the  acts  of 
individuals,  and  particularly  the  acts  of  persons  sent  to  present 
addresses  to  a  foreign  country,  that  what  they  do  in  reference  to 
these  acts,  is  evidence  against  all  of  them;  and  likewise,  that 
letters,  which  the  persons  write  relative  to  the  same  addresses,  are 
evidence  against  each  of  them,  whether  written  by  the  particular 
individual  or  no,  as  being  in  the  prosecution  of  the  same  purpose. 
Upon  the  20th  of  September  1792,  Mr  Frost,  who  was  then  at 
Paris,  states  his  notions,  in  a  letter  to  Mr  Tooke,  of  the  real  effect 
of  this  transaction  of  the  10th  of  August  1792,  about  which  time 
Mr  Paine  made  his  first  appearance  in  the  National  Convention : — 
**  Without  the  affair  of  the  10th  of  August,  liberty  was  over. 
We  dine  to-day  with  Petion,  Paine  has  entered  his  name  on  the 
roll  of  Parliament,  and  went  through  the  forms  of  office  with  a 
great  deal  of  nonchalance.  We  are  well  lodged,  and  beside  our 
bedrooms  have  an  entertaining  room  for  members  to  be  shown 
into,  and  several  have  called  upon  us  this  morning.'* 

Then  you  will  find  that  there  being  a  project  to  send  shoes  to 
the  soldiers  of  France,  and  arms  and  muskets — with  respect  to 
which  project  the  prisoner  was  a  contributor — for  the  purpose  of 
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having  this  present  from  England  to  France  properly  distributed 
in  Prance,  the  following  letter  is  written  to  the  Mayor  of  Paris  : — 

"  Sir,  you  are  in  no  want  of  friends  in  England,  who  ardently 
wish  to  be  nsefiil  to  French  liberty ;  but  we  wish  to  know  some 
one  of  your  friends  who  resides  in  London,  in  whom  you  have  an 
entire  confidence,  and  to  whom  we  may  give  our  money,  in  the 
assurance  that  it  will  be  remitted  to  you  without  delay  and  with- 
out fraud.  Mr  Frost,  to  whom  I  intrust  this  letter,  is  going  to 
Bet  out  immediately  with  Mr  Paine  for  Paris,  and  allows  me  no 
time  for  ceremony,  if  it  were  necessary.  I  request  you  to  send  me 
the  name  of  some  Frenchman  in  London,  merchant,  or  other,  for 
the  purpose  above  mentioned.  We  can  now  begin  the  public 
contribution  towards  our  patriotic  gift  with  a  thousand  pounds  ster- 
ling, and  I  have  no  doubt  but  it  will  amount  in  time  to  several 
thousanda  If  you  consider  this  step  in  the  same  point  of  view  that 
we  do,  you  will  see  in  it  much  use  to  the  common  catise  in  England 
and  France.  I  entreat  you  to  give  me  your  sentiments  upon  the 
subject,  and  to  point  out  to  me  the  means  by  which  I  may  be 
useful  to  you." 

This  is  answered,  upon  the  Ist  of  October,  by  Petion,  thus: 
"  You  cannot,  sir,  doubt  of  my  eagerness  to  second  views  so  useful, 
which  will  for  ever  merit  our  gratitude,  will  rivet  the  links  of 
fraternity  between  us,  and  must  produce  the  greatest  advantages  to 
England  and  France.  I  shall  have  the  honour,  sir,  of  sending 
jou,  without  delay,  the  name  of  the  person  in  whose  hands  you 
may  place  the  funds  which  you  destine  to  the  support  of  a  cause 
which,  in  truth,  is  that  of  all  people  who  cherish  liberty." 

Gentlemen,  it  may  be  in  the  recollection  of  perhaps  most  who 
now  hear  me,  that  circumstances  of  this  sort,  which  were  supposed 
to  be  in  existence,  but  which,  in  fact,  were  not  capable  of  being 
proved  to  be  in  existence,  had  excited  in  this  country  considerable 
alarm  in  the  minds  of  many  persons  who  live  in  it.  This  alarm, 
it  seems  to  have  been  thought  necessary,  both  in  the  Constitutional 
Society,  and  also  in  the  London  Corresponding  Society,  in  some 
d^;ree  to  lay  asleep,  as  far  as  it  affected  them ;  they  thought  it 
necessary,  therefore,  to  give  some  declaration,  as  they  call  it,  of 
their  pnnciples,  and  I  will  state  to  you  shortly  what  that  was ; 
but  the  explanation  which  the  London  Corresponding  Society  gave 
was  thought  so  little  safe,  though  it  was  given  for  the  purpose  of 
laying  asleep  alarms,  that  it  will  be  distinctly  proved  to  you,  that 
bemg  written,  as  I  am  instructed  to  state  to  you — (and  I  do  it 
because  I  am  instructed,  and  it  is  my  duty) — ^beinff  written  by  Mr 
Vaughan,  it  was  agreed  to  be  stuck  up  round  the  town  at  mid- 
night ;  that  accordingly,  a  person  of  the  name  of  Carter,  a  bill- 
sticker,  was  employed  for  that  purpose ;  that  some  mistake 
happened  between  him  and  his  employers ;  that  having  made 
that  mistake,  he  was  not  thought  a  proper  person  to  be  employed 
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in  considerable  business  in  the  society  afterwards.  This  person 
was  taken  up  in  the  act  of  sticking  the  bills  round  this  town, 
which  contains  this  address.  He  was  prosecuted,  he  was  convicted, 
and  lay  six  months  in  a  gaol  in  consequence  of  that  conviction  ; 
and  this  was  the  fate  that  attended  the  issuing  into  the  world 
an  address  which  was  to  appear,  not  originally  by  daylight,  but 
by  midnight. 

With  respect  to  the  address  of  the  Constitutional  Society,  I 
think  I  shall  not  be  thought  to  make  an  unfair  observation  upon 
it  when  I  say  this — that  if  I  had  not  read  to  you  what  I  have 
already  read,  you  would  have  found  it  impossible  to  say  what  it 
was,  upon  reading  that  paper,  that  they  meant  to  say,  who 
publislied  it ;  but  after  what  I  have  read  to  you,  I  think  you  can 
have  no  difficulty  to  determine  that  the  paper  they  published,  and 
the  paper  of  the  Corresponding  Society,  were  by  no  means  such  as 
were  calculated  in  any  manner  to  disavow  those  principles,  which  I 
think  I  have  shown  you  satisfactorily,  from  March  1792,  were  the 
principles  they  acted  upon  and  adopted. 

Gentlemen,  the  address  of  the  London  Corresponding  Society  is 
in  these  words : — "  Friends  and  fellow-countrymen,  unless  we  are 
greatly  deceived,  the  time  is  approaching  when  the  object  for  which 
we  struggle  is  likely  to  come  within  our  reach.  That  a  nation, 
like  Britons,  should  be  free,  it  is  requisite  only  that  Britons  should 
will  it  to  become  so  " — that  is  a  passage  borrowed' from  Mr  Paine ; 
— '*  that  such  should  be  their  will,  the  abuses  of  our  original  consti- 
tution, and  the  alarms  of  our  aristocratic  enemies,  sufficiently  witness. 
Confident  in  the  purity  of  our  motives,  and  in  the  justice  of  our 
cause,  let  us  meet  falsehood  with  proofs,  and  hypocrisy  with  plain- 
ness ;  let  us  persevere  in  declaring  our  principles,  and  misrepresent- 
ation will  meet  its  due  reward — contempt. 

"  In  this  view  the  artifices  of  a  late  aristocratic  association, 
formed  on  the  20th  instant,  call  for  a  few  remarks  on  account  of 
the  declarations  they  have  published  relative  to  other  clubs  and 
societies  formed  in  this  nation.  It  is  true  that  this  meeting  of 
gentlemen  (for  so  they  style  themselves)  have  mentioned  no  names, 
instanced  no  facts,  quoted  no  authorities  " — it  was  a  little  difficult 
to  do  it,  unless  they  had  the  means  of  seeing  all  the  correspondences 
at  home  and  abroad, — **  but  they  take  upon  themselves  to  assert 
that  bodies  of  their  countrymen  have  been  associated,  professing 
opinions  favourable  to  the  rights  of  man,  to  liberty  and  equality  " 
— mark  these  expressions, — "  and,  moreover,  that  these  opinions  are 
conveyed  in  the  terms,  No  King,  No  Parliament" 

Gentlemen,  what  I  have  been  endeavouring  to  state  to  you  is 
this,  that  it  is  necessarily  to  be  inferred  from  their  principles  that 
they  did  mean  to  assert,  when  they  were  ripe  for  it,  No  King,  No 
Parliament.  It  is  not  my  imputation — I  do  not  know  whose  it  was, 
to  which  this  alludes — that  they  did  express  their  opinion  in  the 
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language,  No  King,  No  Parliament ;  but  I  say  that  they  expressed 
their  opinions  in  language  which,  when  accurately  looked  at,  as 
forcibly  import  the  ideas,  as  if  they  had  used  the  words  No  King, 
No  Parliament, — "  If  this  be  intended  to  include  the  societies  to 
which  we  respectively  belong,  we  here,  in  the  most  solemn  manner, 
deny  the  latter  part  of  the  charge."  What  is  the  latter  part  of  the 
charge  ? — that  they  do  not  mean  to  have  a  King  or  Parliament  ? 
No ;  bnt  that  the  opinions  are  conveyed  in  the  terms,  No  King,  No 
Parliament.  "  Whoever  shall  attribute  to  us  the  expressions  of 
NoKing,NoParliamentf  or  any  design  of  invading  the  property  of 
other  men,  is  guilty  of  a  wilful,  an  impudent,  and  a  malicious  false- 
hood ; " — and  then  this  paper,  stating  a  great  deal  more,  which,  in 
justice  to  the  paper  itself,  shall  be  read  to  you,  concludes  thus : 
"  Let  us  wait  and  watch  the  ensuing  session  of  Parliament,  from 
whom  we  have  much  to  hope  and  little  to  fear.  The  House  of 
Commons  may  have  been  the  source  of  our  calamity,  it  may  prove 
that  of  our  deliverance ;  should  it  not,  we  trust  we  shall  not  prove 
unworthy  of  our  forefathers,  whose  exertions  in  the  cause  of  man- 
kind so  well  deserve  our  imitation." 

Now,  gentlemen,  I  ask,  after  concluding  this  letter,  what  this 
means,  "  if  Parliament  should  not  do  it/'  If  we  are  ready  to  admit 
that  Parliament  is  formed  upon  principles  that  make  it  competent 
to  do  the  thing,  if  it  please  to  do  it,  it  is  all  well ;  but  if  it  won't — 
then  we  will  not  prove  unworthy  of  our  forefathers,  whose  exertions 
in  the  cause  of  mankind  so  well  deserve  our  imitation.  And  refer- 
ring you  back  to  the  correspondence  between  the  Norwich  and 
the  London  Corresponding  Society,  to  the  declaration  of  the  6th  of 
August  1792,  which  said  they  had  nothing  to  look  for  from  Parlia- 
ment— to  the  correspondence  with  the  National  Convention  of 
France — ^to  the  conduct  which,  in  the  presence  of  their  delegates, 
was  permitted,  and  never  repudiated  by  any  act  of  the  London 
Corresponding  Society ;  and  referring  you,  moreover,  to  the  sub- 
sequent evidence,  which  I  have  to  offer  to  you ;  I  think  you 
will  find  that  the  sentiment 'which  is  expressed  by  the  author  of 
this  paper,  upon  the  19th  of  November  1792,  was  a  sentiment 
which,  if  followed  up  by  those  who  continue  to  hold  it,  meant  that, 
if  Parliament  did  not  give  them  redress,  they  would  have  it  by 
their  own  force. 

With  respect  to  the  Constitutional  Society,  all  it  thinks  proper 
to  say  upon  the  subject  is  this :  **  That  the  object  of  this  society, 
from  its  first  institution  to  the  present  moment  of  alarm,  has  uni- 
formly been  to  promote  the  welfare  of  the  people  " — I  beg  your 
attention  to  these  words, — "  has  uniformly  been  to  promote  the 
welfare  of  the  people  by  all  constitutional  means."  Now,  if  I 
were  to  stop  here,  with  a  view  to  show  you  what  you  are  to  under- 
Ftand  by  the  words  "  all  constitutional  means,"  are  the  means 
I  have  been  stating  constitutional  means?    Will  it  make  the 
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means  more  constitutional  than  they  really  are  because  they  choose 
to  call  them  so  ? — "  And  to  expose  in  their  true  light  the  abuses 
which  have  imperceptibly  crept  in,  and  at  last  grown  to  such  a 
height  as  to  raise  the  most  serious  apprehensions  in  every  true 
friend  of  the  constitution. 

"  Kesolved,  2dly,  That  this  society  disclaims  the  idea  of  wishing 
to  effect  a  change  in  the  present  system  of  things  by  violence  and 
public  commotion;  but  that  it  trusts  to  the  good  sense  of  the  people  " 
— ^you  will  find,  before  I  have  done,  that  in  April  1793,  it  could  not 
trust  to  the  good  sense  of  the  people, — '*  when  they  shall  be  fully 
enlightened  on  the  subject,  to  procure,  without  disturbing  the  public 
tranouillity,  an  effectual  and  permanent  reform. 

*^  Besolved,  3dly,  That  the  intentions  of  this  and  similar  societies 
have  of  late  been  grossly  calumniated  by  those  who  are  interested 
to  perpetuate  abuses,  and  their  agents,  who  have  been  industrious 
to  represent  the  members  of  such  societies  as  men  of  dangerous 
principles,  wishing  to  destroy  all  social  order,  disturb  the  state  of 
property,  and  introduce  anarchy  and  confusion  instead  of  regular 
government. 

"  Resolved,  4thly,  That,  in  order  to  counteract  the  operation  of 
such  gross  aspersions,  and  to  prevent  them  from  checking  the  pro- 
gress of  liberal  inquiry,  it  is  at  this  time  peculiarly  expedient  that 
this  and  similar  societies  should  publicly  assert  the  rectitude  of 
their  principle& 

"  Besolved,  That  the  said  resolutions  be  adopted,  in  order  for 
printing  in  the  newspapers." 

Now,  I  desire  any  person  to  read  that  paper  through  again,  and 
then,  gentlemen  of  the  jury,  if  it  is  relied  upon,  be  so  good  as 
to  ask  yourselves  what  is  the  definite  meaning  in  any  one  passage 
in  it? 

About  the  same  time  there  is  an  address  from  the  Manchester 
society,  dated  the  14th  of  December  1792,  which  appears  to  have 
been  read  in  the  Constitutional  Society,  in  the  presence  of  the  pri- 
soner, and  which  address  has  some  very  particular  circumstances 
about  it,  for  you  will  find  that  there  was  a  resolution  upon  the  14th 
of  December  1792,  in  these  words : — "  Read  a  printed  address  from 
Manchester.  Resolved,  that  the  said  address  be  approved  for  pub- 
lishing in  the  newspapers." 

It  appears  by  a  paper,  which  I  shall  produce  to  you,  that  the 
words,  liead  a  printed  address  from  Mafichester,  are  in  the  hand- 
writing of  Mr  Tooke ;  that  the  address  itself  is  in  the  handwriting 
of  Mr  Tooke.  Whether  it  was  a  copy  of  any  address  at  Manchester 
or  not  I  do  not  know.  This  address  appears  afterwards  to  be  in 
print ;  it  is  sent  for  publication.  And  with  a  view  to  show  to  the 
public  what  extent  the  distribution  of  libels  has  arisen  to  in  the 
progress  of  a  treasonable  purpose  in  London,  this  address  was 
ordered  to  be  printed,  and  that  a  hundred  thousand  copies  of  it 
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should  be  distributed  to  their  correspondents  in  Great  Britain  and 
Ireland.  The  report  that  was  made  upon  it  was,  that  it  had  been 
offered  to  the  Morning  Ghronicle  and  Morning  Post,  and  that  the 

Saper  itself,  though  drawn  by  a  masterly  hand,  was  such  that  they 
uTfit  not  venture  to  print  it  I  believe  it  was,  however,  printed  in 
London.  You  will  occasionally  see  papers  printed  in  the  country, 
at  Manchester,  if  London  will  not  do  it ;  or  if  the  law  of  England 
has  reached  as  far  as  this  side  of  the  Tweed,  so  as  to  check 
the  publication  of  a  libel,  then  it  is  carried  over  the  Tweed,  in 
order  to  be  published  in  Scotland,  where  it  might  be  more  safely 
done. 

Now  in  this  naper,  which  bears  date  upon  the  14th  of  December 
1792,  and  recollecting,  as  I  hope  you  will  do,  what  I  have  already 
stated  to  you  of  the  principles  of  those  who  were  concerned  in  this 
transaction,  as  these  principles  had  been  manifested  in  all  the  other 
transactions  I  have  stated  to  you,  you  will  find  there  is  this  passage : 
he  says,  "  To  gull  the  poor  with  the  insolent  falsehood,  that  the 
laws  are  the  same  for  the  poor  as  the  rich,  or  with  idle  panegyrics 
on  a  rotten  constitution,  which  you  have  not  examined,  and  of 
which  you  feel  not  the  benefit.  The  real  friends  of  the  people  hear 
with  pity  and  bear  with  patience  the  hourly  calumnies  to  which 
they  are  exposed ;  they  entertain,  however,  no  personal  enmities, 
no  aversion  but  to  the  enemies  of  the  people,  and  no  disrespect 
to  the  constitution  but  where  it  is  hostile  to  the  rights  of  the 
people." 

Now,  why  it  is  said  to  be  hostile  to  the  rights  of  the  people,  T 
think,  can  be  pretty  well  understood,  after  what  I  have  stated  to 
you  about  these  communications  with  France ;  but  it  need  not  be 
left  there,  for  you  will  find  that  this  is  more  distinctly  stated  in  the 
draught  of  an  answer  to  a  letter  which  was  likewise  read  and 
entered  among  the  minutes  of  this  society  upon  the  26th  of  October 
1792.  The  draught  of  the  answer  seems  to  have  been  prepared  ou 
the  2d  November  1792 ;  it  was  to  be  sent  to  the  editors  of  the 
PatrioL  The  editors  of  the  Patriot  were  persons  who  were 
living  at  Sheffield  ;  and  it  will  appear  by  the  papers,  the  substance 
of  which  I  have  not  really  bodily  strength  enough  to  state  to  you, 
were  affiliated  at  the  same  time  with  the  London  Corresponding 
Society,  and  also  with  the  Constitutional  Society,  in  the  propaga- 
tion of  their  principles,  and  this  to  an  extent  which  no  language 
can  do  justice  to,  which  it  is  impossible  to  describe  to  you  without 
reading  a  particular  letter,  in  which  they  themselves  state  their 
mode  of  proceeding,  and  which,  for  the  purpose  of  informing  you 
in  this  respect,  shall  be  presently  read  to  you.  To  one  of  them  the 
following  is  an  answer,  and  I  beg  your  attention  to  it,  of  the  2d  of 
November  1792  :— 

"  We  rejoice  with  you  in  the  increase  of  the  members  of  the 
societies  of  freedom ;  our  bosoms  glow  with  the  sentiments — we  are 
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brothers  in  affection  with  you  and  with  the  freemen  of  Stockport " 
(who  wrote  that  letter  which  I  before  observed  upon,  which  states 
that  nothing  can  do  but  a  convention,  and  that  their  object  is  a 
government  immediately  constituted  by  the  people  ;  that  that  can- 
not be  while  the  Crown  or  the  Lords,  as  you  choose  to  construe  the 
letter,  retain  their  authority).  They  add,  "  Freedom,  though  an 
infant,  makes  Herculean  efforts."  Now,  they  meant  nothing  in 
the  world  to  the  prejudice  of  the  monarchy,  they  meant  nothing  in 
the  world  but  a  full  representation  of  the  people  in  a  Parliament 
co-existing  with  King  and  Lords.  They  add,  "  The  vipers,  aris- 
tocracy " — that  is,  persons  who  have  got  coats  upon  their  backs — 
"and  monarchy" — w€  have  it  yet  in  England,  gentlemen — "  are 

E anting  and  writhing  under  its  grasp:  may  success,  peace,  and 
appiness  attend  those  efforts  !  "  That  letter,  so  prepared,  will  be 
produced  to  you,  with  the  corrections  of  Mr  Home  Tooke,  in  his 
own  hand. 

Gentlemen,  I  have  now  gone  through,  as  well  as  I  am  able — and  I 
hope  you  will  keep  in  view  the  case  I  have  stated — the  principles 
and  practices  of  these  societies,  with  all  their  affiliations.  I  ought 
to  mention  to  you,  that  you  will  find  in  the  evidence,  as  it  is 
laid  before  you,  most  uncommon  industry  in  picking  up  fresh  con- 
nexions. If  a  paper  appeared  in  the  country,  stating  that  a  society 
of  any  sort  was  formed,  you  will  find  immediate  industry  to  con- 
nect them,  and  affiliate  them  with  the  London  Corresponding  and 
Constitutional  Societies.  If  these  societies  professed — as,  for  in- 
stance, the  Stockport  Society  professed — that  they  would  have 
nothing  but  a  government  constituted  immediately  by  themselves, 
they  contrive  to  give  an  answer  satisfactory  to  them.  If  the  socie- 
ties professed  attachment  to  the  monarchy,  and  desired  explanation 
whether  they  meant  Mr  Pitt's  plan,  which  Mr  Paine  laughs  at — or 
whether  they  meant  the  Duke  of  Richmond  s  plan — or  whether 
they  meant,  as  a  letter  you  will  hear  by  and  by  says,  to  rip  up 
monarchy  by  the  roots,  you  will  find  they  satisfied  them  all  suffi- 
ciently to  enlist  them  all  for  that  purpose,  which,  from  their  own 
transactions,  I  state  to  be  neither  more  nor  less  than  to  do  what  Mr 
Paine  did  in  his  book — to  combine  the  principles  which  they  stated, 
when  the  times  were  ripe  for  it,  with  the  practices  which  were  cor- 
respondent with  those  principles ;  to  apply  those  principles,  which 
were  alike  the  principles  of  these  societies  and  of  the  French  consti- 
tution of  1791,  and  which  Mr  Paine,  Mr  Barlow,  and  those 
addresses  to  the  Convention,  receiving  such  answers  from  the 
Convention  in  1792,  declared  had  produced  a  constitution  in  France 
upon  the  10th  of  August  1792  ;  to  apply  them  not  to  form  that, 
which  in  its  nature  is  an  absurdity,  a  royal  democracy,  but  that 
which  upon  principle  is  consistent,  though  it  is  a  wretched  bad 
government,  a  representative  government,  to  be  exchanged  here  in 
lieu  of  our  limited  monarchy,  in  lieu  of  our  government,  under 
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which  I  state  it,  with  a  defiance  to  the  world  to  tell  me  that  I  do 
not  state  it  truly,  that  a  people  never  did  enjoy,  since  the  providence 
of  God  made  us  a  people  (you  may  talk  about  theories  as  you 
please),  that  they  never  did  enjoy,  for  so  long  a  time  together,  such 
a  quantum  of  actual  private  happiness  and  private  prosperity,  public 
happiness  and  public  prosperity,  under  any  constitution,  as  we  have 
enjoyed  under  the  constitution,  to  the  destruction  or  the  support  of 
which  it  is  for  you  to  judge  whether  such  means  as  I  have  been 
stating  to  you  were  designed  to  be  employed. 

The  next  thing  that  was  to  be  done  was  to  go  on  in  strengthen- 
ing themselves  by  affiliation :  and  you  will  find  accordingly  that 
they  have  connexions  at  Norwich,  Sheffield,  Leeds,  and  other 
places :  indeed,  there  was  hardly  a  county  in  which  they  had  not 
affiliated  societies,  and,  if  you  believe  them,  in  great  numbers. 

The  next  step  they  took  was,  not  that  they  should  have  it 
accomplished — their  principles  would  not  let  them  accomplish  it — 
but  it  was  for  the  purpose  of  attaching  more  and  more  affiliated 
societies,  that  they  began  now  to  think,  in  the  year  1793,  of 
making  applications  to  Parliament.  Gentlemen,  in  the  course 
of  that  year  1793,  whilst  they  are  to  make  applications  to  Par- 
liament, you  will  find  that  they  distinctly  discuss  the  utility  of 
doing  so.  The  London  Corresponding  Society,  it  will  be  proved  to 
you,  take  the  opinion  of  the  societies  in  the  country  with  respect  to 
three  distinct  propositions.     Mark  this. 

Now,  gentlemen,  in  September  1792,  the  Stockport  society  told 
the  London  Corresponding  Society  that  there  was  no  hope  of  doing 
anything  but  in  a  convention ;  the  London  Corresponding  Society 
give  the  answer  that  I  have  before  stated.  They  began  to  think  of 
this  thing  called  a  Convention  in  the  beginning  of  the  year  1793, 
and  they  propose  having  communication,  on  the  other  hand,  from 
the  country  societies.  They  state  three  propositions.  What  is  it 
we  are  to  do  ?  Are  we  to  make  an  application  to  Parliament  ? 
Are  we  to  make  an  application  to  the  King  ?  That  would  have 
been,  to  make  application  to  the  King,  that  he  would  be  graciously 
pleased,  according  to  the  oath  which  he  takes  upon  his  coronation, 
to  give  his  consent  to  measures  which  were  to  destroy  the  govern- 
ment of  the  country  as  it  exists,  and  of  himself  as  a  part  of  it !  Or 
are  we  to  have  a  convention  ?  You  will  find,  when  the  whole  of 
the  evidence  is  laid  before  you,  there  is  a  vast  deal  of  discussion 
about  this  measure  of  a  convention,  there  is  a  vast  deal  of  discus- 
sion about  applying  to  Parliament.  The  application  to  the  King 
is  thought  futile  without  more  debate  ;  but  they  come  to  this  deter- 
mination, that  things  are  not  yet  ripe,  but  that  the  application  to 
Parliament,  however,  may  be  one  means  of  ripening  that  which  is 
not  yet  mature ;  and  then  soliciting  petitions  from  all  parts  of  the 
kingdom,  telling  those  from  whom  they  ask  them,  that  they  do  not 
mean  that  they  should  have  any  eff'ect,  that  they  are  all  waste 
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paper ;  canvassing  all  parts  of  the  kingdom,  and  getting  signatures 
m  the  way  you  will  find,  they  send  the  petitions  to  Parliament, 
which,  for  myself  and  my  posterity,  I  thank  God  Parliament  did 
not  attend  to;  I  mean  petitions  to  introduce  a  change  in  the 
government  upon  the  principle  of  annual  suflPrage  and  imiversal 
representation. 

They  determined  for  the  present  that  they  would  content  them- 
selves with  petitions;  that  this  would  occasion  a  great  deal  of 
debate ;  that  that  would  give  them  a  vast  variety  of  opportunities 
of  discussing  the  point  they  had  had  in  agitation  since  1792 ;  and, 
if  the  public  mind  was  not  ripe  for  a  convention  in  1793,  the  pro- 
ceedings and  transactions  of  1793  had  a  natural  and  obvious 
tendency,  when  these  transactions  were  made  a  proper  use  of,  to 
bring  to  maturity  the  project,  not  yet  come  to  maturity.  You  will 
find,  therefore,  that  both  the  London  Corresponding  Society  and 
the  Society  for  Constitutional  Information  keep  this  object  in 
view. 

The  Norwich  society,  upon  the  5th  of  March  1793,  write  thus 
to  the  Society  for  Constitutional  Information,  and  which  you  will 
see  had  held  correspondence  also  with  the  London  Corresponding 
Society  upon  the  subject  of  the  same  proposition: — "It  is  with 
peculiar  satisfaction  that  we  are  favoured  with  your  correspond- 
ence,"— they  first  say, —  *  We  wish  to  find  out  a  method  of  redress; 
at  present  we  see  a  great  propriety  in  universal  suffrage  and  annual 
elections ;  but  we  beg  you  will  be  obliging  enough  to  inform  us  of 
what  you  have  collected  of  the  sense  of  the  people  by  your  corre- 
spondence. We  have  to  inform  you  that  our  worthy  Corresponding 
Societies  of  London  have  recently  submitted  three  propositions  for 
our  investigation ;  first,  whether  a  petition  to  Parliament,  or  an 
address  to  the  King,  or  a  convention.' 

When  I  find  here  the  word  convention,  I  think  I  may  address 
this  question  to  you  as  men  of  common  sense:  If,  in  August  1792,  the 
London  Corresponding  Society,  by  the  address  which  I  have  read 
to  you,  have  told  you  distinctly  that  they  cannot  get  any  redress 
from  Parliament,  is  it  not  marvellous  how  it  is  to  be  made  out  in 
argument,  that,  in  March  1793,  they  were  to  have  a  convention  in 
order  to  get  it  from  Parliament,  and  more  particularly  to  get  it 
from  that  Parliament  which,  upon  their  own  principles,  xoas  not 
competent  to  give  it,  if  they  had  a  mind  to  take  it  from 
Parliament  ? 

"  Permit  us  briefly  to  state  our  views  for  your  revisal ;  and  with 
respect  to  the  first,  we  behold  we  are  a  conquered  people ;  we  have 
tamely  submitted  to  the  galling  yoke,  and  resistance,  in  the  present 
circumstances,  is  vain ;  we  cannot,  we  cannot  act  the  man ;  and,  as 
necessity  has  no  law,  we  think  ourselves  under  that  degrading 
necessity  to  state  our  grievances  to  the  House  of  Commons,  with  a 
request  for  redress;  and  should  they  refuse'*— which  they  did — 
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"to  grant  our  reasonable  petition,  we  have  still  got  (no  thanks  to 
thenO" — ^here  is  an  accurate,  a  short  description  of  the  affiliated 
Bocieties — "  a  formidable  engine,  that  will  convey  the  insult  to  the 
remotest  parts  of  the  kingdom.  As  to  the  propriety  of  the  second, 
we  wish  to  submit  to  your  superior  judgment,  and  should  esteem 
it  a  favour  to  be  informed  of  the  result ;  for  at  present  we  are 
dubious  of  its  good  consequences.  Lastly,  a  convention;  and  oh ! 
that  the  period  were  arrived ;  but  in  the  present  state  of  affairs, 
alas  I  it  is  impracticable ;  yet  tiiis  is  the  object  we  pursue,  and 
esteem  any  other  means  only  in  subordination  to,  and  as  having  a 
tendency  to  accomplish  that  desirable  end. 

"  We  wish  to  be  in  unison  with  our  brethren  and  fellow- 
labourers,  and  should  be  glad  of  any  information,  as  soon  as  it  is 
convenient ;  and  we  beg  your  advice  whether  it  is  necessary,  as 
soon  as  possible,  to  collect  signatures  to  a  petition  for  a  real 
representatwn  of  the  people  f  " 

This  letter,  of  the  5th  of  March  1793,  having  been  received  from 
Norwich,  you  will  find  that  Mr  Frost,  who  had  then  lately  come 
from  France,  and  was  about  that  time,  I  believe,  talking  of  No  King 
in  this  country,  in  which  it  is  not  yet  quite  lawful  to  say  so,  was 
thought  an  extremely  proper  person  to  draw  up  a  letter  in  answer 
to  tms ;  and  accordingly  it  is  stated  upon  the  books  of  the  society, 
that  Mr  Frost  was  ordered  to  prepare  that  answer.  However,  it 
got  into  abler  hands;  for,  unless  I  am  again  misinstructed,  it  was 
settled  by  counsel,  and  the  substance  I  will  now  read  to  you.  It 
is  dated  the  16th  of  April  1793.  "  From  the  secretary  of  the 
Society  for  Constitutional  Information  to  the  secretary  of  the 
United  Political  Societies  at  Norwich.  We  have  to  acknowledge 
with  great  satisfaction  the  letter  which  you  favoured  us  with,  dated 
the  5th  instant,  relative  to  the  most  desirable  of  all  other  objecte, 
the  reform  of  a  parliamentary  representation.  The  honour  you  do 
us  in  supposing  that  we  are  better  fitted  than  yourselves  for  the 
promotion  of  political  knowledge,  we  must  disclaim,  because  we 
observe,  with  the  greatest  pleasure,  that  our  country  correspondents 
have  too  much  zeal  and  information  to  want  success  in  their  public 
endeavours,  whether  at  Norwich,  at  SheflSeld,  at  Manchester,  or 
elsewhere,  throughout  the  nation.  In  our  sincerity  for  the  good 
of  our  country  we  trust  that  we  are  all  equal,  and,  as  such,  we 
doubt  not  of  our  ultimate  success. 

"  We  see  with  sorrow  the  existence  of  those  evils  which  you  so 
justly  represent  as  the  streams  of  corruption  overflowing  this  once 
free  and  prosperous  country.  We  see  with  surprise  and  abhor- 
rence that  men  are  to  be  found  both  able  and  willing  to  support 
those  corruptions.  It  is,  however,  no  small  consolation  to  find 
that  others  are  not  wanting,  in  every  point  of  the  nation,  of  an 
opposite  character,  who  are  ready  to  remedy,  by  all  laudable  and 
honourable  means,  the  defect  in  our  representation,  the  usurped 
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extension  of  the  duration  of  Parliaments,  and  other  grievances, 
such  as  you  notice  in  your  letter. 

"  That  the  constitution  of  England  has  no  more  of  that  character 
it  once  possessed ;  that  the  supposed  democracy  of  the  country  has 
become  a  matter  of  property  and  privilege,  and  that  we  have 
therefore  no  longer  that  mixed  government  which  our  adversaries 
are  praising,  when  they  know  it  is  no  longer  in  our  possession,  are 
facts  notorious  and  indisputable.  Where,  then,  are  we  to  look  for 
remedy?"  Most  assuredly  those  who  had  said  on  the  6th  of 
August  1792,  they  would  not  look  to  Parliament,  would  not  be  so 
inconsistent  as  to  say  that  they  would  look  to  it  in  April  1793. 
"  To  that  Parliament  of  which  we  complain  ?  to  the  executive 
power,  which  is  implicitly  obeyed,  if  not  anticipated,  in  that  Parlia- 
ment ?  or  to  ourselves  ?  " 

Now,  who  are  ourselves?  Why,  those  affiliated  societies  1 — "Our- 
selves represented  in  some  meeting  of  delegates  for  the  extensive 
purpose  of  reform,  which  we  suppose  you  understand  by  the  term 
convention^  The  Norwich  Society  writes  to  the  Constitutional 
Society,  and  it  proposes  a  convention  as  the  only  means  of  doing 
this  businesa  The  Constitutional  Society  states  that  it  is  to  be 
done  only  in  a  convention.  Of  what? — of  themselves.  Why, 
then,  I  say,  upon  the  16th  of  April  1793,  the  Constitutional 
.Society  construed  the  acts  of  the  20th  of  January  1794,  which  I 
shall  allude  to  presently,  and  the  27th  of  March  1794,  because  the 
Constitutional  Society  said  that  a  convention  was  a  convention  of 
themselves,  represented  in  some  meeting  of  delegates.  And  for 
what  purpose  ?— for  the  extensive  purposes  of  reform.  How  ? — by 
applying  to  Parliament?  No.  Why,  this  passage  states  ex- 
pressly that  the  reason  why  they  would  have  a  convention  was, 
because  they  would  not  apply  to  Parliament  And  can  1  impute  to 
men  of  understanding,  that  are  employed  in  this  business — for 
there  are  men  of  understanding  enough  employed  in  this  business*; 
whether  that  understanding  is  properly  employed  in  this  business,  it 
is  not  for  me  to  say  anything  about, — can  I  impute  anythingso  absurd 
to  men  of  understanding  as  that  they  meant  to  form  a  convention, 
which  convention  should  carry  their  petition  to  Parliament  ? 

"It  is  the  end  of  each  of  these  propositions  that  we  ought  to 
look  to ;  and,  as  success  in  a  good  cause  must  be  the  effect  of 
perseverance  and  the  rising  season  of  the  time,  let  us  determine 
with  coolness,  but  let  us  persevere  with  decision.  As  to  a  conven- 
Hon,  we  regard  it  as  a  plan  the  most  desirable  and  most  practi- 
cable." When  ? — so  soon  as  the  great  body  of  the  people  shall  be 
virtuous  enough  to  join  us  in  the  attempt  ?  No  ;  but  "  so  soon  as 
the  great  body  of  the  people  shall  be  courageotis  arid  virtwms  enough 
to  join  us  in  the  attempt."  You  will  see  whether  the  interpretation 
which  I  give  of  the  word  "  courageous"  by  the  manner  in  which  I 
mean  to  express  it,  is  due  to  it  or  not,  by  what  I  have  to  state  to  you. 
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Grentlemen  of  the  jury,  with  a  view  to  explain  this  thing  called 
a  convention,  as  contradistinguished  from  Parliament,  give  me 
leave  to  carry  back  your  attention  for  a  moment  to  January  25, 
1793.  In  this  society,  which,  in  November  1792,  had  the  cor- 
respondence with  France,  which  I  stated  in  January  1793,  when 
we  were  on  the  eve  of  a  war,  and  upon  the  eve  of  a  war  which  had 
been  produced  by  the  principles  which  brought  fraternisation  into 
this  country,  and  took  place  soon  after  that  decree  of  November 
1792,  you  will  find  that  these  resolutions  were  come  to :  **  That 
Citizen  St  Andr^  a  member  of  the  National  Convention  of 
France," — ^that  convention  which  had  deposed  a  king,  as  that 
which  could  not  exist  in  a  government  formed  upon  the  principles 
of  the  rights  of  man,  as  disclosed  by  Mr  Paine,  his  fellow-member 
in  that  convention, — "  as  one  of  the  most  judicious  and  enlightened 
friends  of  human  liberty,  be  admitted  an  associated  honorary 
member  of  this  society. 

*'Besolved,  That  Citizen  Barr^re,  a  member  of  the  National 
Convention  of  France,  being  considered  by  us  as  one  of  the  most 
judicious  and  enlightened  friends  of  human  liberty,  be  admitted 
an  associated  honorary  member  of  this  society. 

"  Resolved,  That  Citizen  Roland,  being  also  considered  by  us  as 
one  of  the  most  judicious  and  enlightened  friends  of  human  liberty, 
be  admitted  an  associated  honorary  member. 

*'  That  the  speeches " — Gentlemen,  I  particularly  request  your 
attention  to  this — "  that  the  speeches  of  Citizen  St  Andre  and 
Citizen  B^^re,  associated  honorary  members  of  this  society,  as 
given  in  the  Gazette  Nationale,  ou  Moniteur  Universel  of  Paris,  on 
the  4th,  6th,  and  7th  of  January  1793,  be  inserted  in  the  books  of 
this  society ;" — and,  as  far  as  this  society  could  effectuate  it,  they 
endeavoured  also  to  have  these  resolutions  published  in  the  news- 
papers, and  it  will  be  in  proof  to  you  that,  in  tne  books  of  the  society, 
it  is  resolved  that  each  of  these  resolutions  should  be  so  published. 

Now,  gentlemen,  I  shall  prove  tg  you,  by  evidence  completely 
effectual  for  that  purpose,  what  these  speeches  were,  and  then,  if 
you  will  he  so  good  as  to  ask  yourselves  what  the  Constitutional 
Society,  which  in  January  and  Februaiy  ordered  these  speeches 
to  be  published,  meant  by  a  convention  in  that  letter  of  the  16th 
of  April  1793,  you  will  judge  whether  that  convention  was  to  be 
the  means  (because  they  would  neither  apply  to  the  King,  the 
executive  power,  nor  to  the  Parliament),  was  to  be  the  means  of 
handing  their  application  to  Parliament ;  or  whether,  on  the  other 
hand,  it  was  to  be  the  means  of  introducing,  by  its  own  force,  a 
represeniaiive  gov^ment  in  this  country ;  that  assembly,  which, 
vou  will  find  they  insist,  would  for  the  time  absorb  all  the  powers 
of  govemnaent,  which,  if  it  did  exist,  would  delegate  its  legislative 
power  only  so  long  as  they  choose  to  delegate  it,  a  body  competent 
to  create  a  legisUiture,  and  possessing  within  itself  an  eternal 
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power  of  reform,  an  eternal  source  of  revolution.  With  respect  to 
St  Andre,  speaking  to  the  convention,  he  says,  "Your  right  to  decide 
the  fate  of  kings  arises  from  your  being  a  revolutionary  assembly, 
created  by  the  nation  " — a  revolutionaiy  assembly  created  by  the 
nation,  in  such  a  state,  is  at  least  that  thing  which  I  think  no  good 
Englishman  ever  will  wish  to  exist,  to  see — "a  revolutionary 
assembly  created  by  the  nation  in  a  state  of  insurrection." 

Speaking  of  the  trial  of  the  King  of  France,  they  say,  "  This 
proceeding  is  of  the  highest  importance  to  public  order,  absolutely 
necessary  to  the  existence  of  liberty,  and  connected  with  whatever 
is  held  most  sacred  by  the  nation. 

"  The  people  of  Paris  " — ^this  is  upon  the  question  whether  the 
person  of  the  King  be  inviolable,  a  maxim  unquestionably  true  in 
the  constitution  of  this  country,  a  maxim  perfectly  consistent  with 
the  civil  liberties  of  the  people,  because,  though  the  King's  person 
is  inviolable,  he  has  advisers,  who  are  violable  as  to  every  act  that 
he  does.  "  The  people  of  Paris,  by  making  a  holy  insurrection 
against  the  King  on  the  10th  of  August," — that  10th  of  August 
which,  in  Mr  Frost's  letter  to  Mr  Tooke,  was  absolutely  necessary 
to  the  existence  of  liberty  in  France — "  deprived  him  of  his  char- 
acter of  inviolability.  The  people  of  the  other  departments  ap- 
plauded this  insurrection,  and  adopted  the  consequence  of  it  The 
people  have  therefore  formally  interposed  to  destroy  this  royal  in- 
violability. The  tacit  consent  of  the  people  rendered  the  person  of 
the  King  inviolable  ;  the  act  of  insurrection  " — I  pray  Heaven  de- 
fend us  from  the  operation  of  such  principles  in  this  country — "  the 
act  of  insurrection  was  a  tacit  repeal  of  that  consent,  and  was 
founded  on  the  same  grounds  of  law  as  the  consent  itself :  the 
King's  person  is  inviolable  only  with  relation  to  the  other  branches 
of  the  legislature,  but  not  with  relation  to  the  people." 

Now,  1  ask,  what  did  those  gentlemen  who  ordered  this  speech 
to  be  published,  that  the  King's  person  was  inviolable  only  with 
relation  to  the  other  branches  of  the  legislature,  when  they  were 
talking  of  conventions,  mean  ?  I  am  sorry  to  say  that  my  mind  is 
drawn  to  the  conclusion  that  they  thought  the  King's  person  was 
not  inviolable  with  relation  to  the  people,  a  convention  of  whom 
was  to  be  formed,  and  was  to  be  formed  because  an  application  to 
Parliament  was  useless. 

Now,  let  us  see  the  descripti&n  of  a  convention.  "  A  convention 
differs  from  an  ordinary  legislature  in  this  respect :  a  legislature 
is  only  a  species  of  superintending  magistracy,  a  moderator  of  the 
powers  of  Government :  a  convention  is  a  perfect  representation  of 
the  Sovereign :  the  members  of  the  Legislative  Assembly  acted  in 
August  upon  these  principles,  in  summoning  the  convention ;  they 
declare  " — precisely  as  is  declared  in  the  letter  I  have  been  reading 
to  you — "  that  they  saw  but  one  measure  which  could  save  France, 
namely,  to  have  recourse  to  the  supreme  will  of  the  people,  and  to 
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iaWte  the  people  to  exercise  immediately  that  inalienable  right  of 
sovereignty  which  the  constitution  had  acknowledged,  and  which 
it  could  not  sabject  to  any  restriction.  The  public  interest  required 
that  the  people  should  manifest  their  will  by  the  election  of  a 
national  convention,  formed  of  representatives  invested  by  the 
people  with  unlimited  powers.  The  people  did  manifest  their 
will  by  the  election  of  that  convention.  The  convention  being 
assembled,  is  itself  that  sovereign  will,  which  ought  to  prevail.  It 
would  be  contrary  to  every  principle  to  suppose  that  the  conven- 
tion is  not  alone  exclusively  the  expression  of  the  general  will. 

"  The  powers  of  the  convention  must,  from  the  very  nature  of 
the  assembly,  be  unlimited  with  respect  to  every  measure  of  general 
safety,  such  as  the  execution  of  a  tyrant.  It  is  no  longer  a  con- 
rention  if  it  has  not  power  to  judge  the  King :  a  convention  is  a 
constituent  body,  i.e.,  a  body  that  is  to  make  a  constitution  for  the 
people ;  a  legislature  makes  laws  under  an  established  constitution, 
and  in  conformity  to  it.  It  is  despotism  when,  in  the  ordinary 
and  permanent  establishment  of  a  state,  there  is  no  separation  of 
powers ;  but  it  is  of  the  very  essence  of  a  constituent  body  to  con- 
centre for  the  time  all  authority  ;  it  is  the  very  natiire  of  a  national 
convention  to  be  the  temporary  image  of  the  nation,  to  unite  in 
itself  all  the  powers  of  the  state,  U>  employ  them  against  the 
enemies  of  liberty,  and  to  distribute  them  in  a  new  social  compact 
called  a  constitutioa" 

Gentlemen,  after  I  have  stated  that  to  you,  I  think  I  cannot 
possibly  be  mistaken  when  I  conceive  that  you  can  do  no  otherwise 
than  put  the  same  construction  upon  this  letter  which  I  did. 

I  will  now  take  the  liberty  of  calling  your  attention  to  a  letter 
of  the  17th  of  May  1793,  and  the  answer  of  the  26th  of  May  1793, 
passing  over  a  great  many  letters,  the  substance  of  which  you  will 
inform  yourselves  of  by  having  them  read,  namely,  letters  that  prove 
affiliations  solicited  and  granted  to  Leeds,  Tewkesbury,  Coventry, 
and  many  places  in  the  kingdom,  more  numerous  than  I  apprehend 
you  will  believe,  till  you  see  what  the  number  of  them  is  by  evi- 
dence actually  before  you. 

Gentlemen,  I  b^  leave  now  to  call  your  attention,  in  order  of 
time,  to  a  letter  of  the  17th  May  1793,  for  it  begins  a  correspond- 
ence most  excessively  material  with  that  part  of  the  country  in 
which  the  convention  has  been  already  held  ;  I  mean  Scotland ; — 
a  convention  which,  I  think  I  shall  satisfy  you,  did,  for  the  time, 
act  upon  the  principles  that  I  have  stated  to  you,  from  the  speech  of 
Barrere,  as  far  as  it  could  act,  and  in  which  I  think,  at  the  moment 
that  I  address  you,  if  it  had  liot  been  stopped  in  the  execution  of 
its  purposes,  but  had  been  joined  by  those  whose  acts  we  are 
considering  this  day,  you  might  have  seen,  in  the  speeches  of  a 
National  Convention  in  Great  Britain,  a  repetition  of  the  language 
of  Barrere,  instead  of  hearing  it  from  me  in  a  court  of  justice. 
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Gentlemen,  I  hold  it,  in  the  office  that  I  fill,  to  be  due  to  the 
administration  of  the  justice  of  this  country  to  say  distinctly,  if  I 
understand  the  case  upon  which  certain  persons  were  tried  for  the 
acts  which  they  did  in  Scotland,  that,  if  they  had  been  tried  for  high 
treason,  they  would  have  had  no  right  to  complain ;  no  right  to 
complain  if  the  question  upon  their  conduct  had  been  agitated  in 
that  shape  before  a  jury  of  the  country. 

Gentlemen,  upon  the  17th  of  May,  a  Mr  Urquhart  going  from 
London,  Mr  Hardy,  and  a  person  of  the  name  of  Margaret,  cele- 
brated in  the  future  history  of  this  business,  join  and  write  a  letter. 
Parliament  had,  as  they  expected  it  would,  and  as  they  meant  it 
should,  rejected  their  petition.  "  The  London  Corresponding 
Society  eagerly  seizes  the  opportunity  of  Mr  Urquhart  going  back 
to  Edinburgh,  to  request  of  your  society  a  renewal  of  corresjjond- 
ence,  and  a  more  intimate  co-operation  in  that  which  both  societies 
alike  seek,  viz.,  a  reform  in  the  parliamentary  representation.  We 
are  very  sensible  that  no  society  can  by  itself  bring  about  that 
desirable  end ;  let  us  therefore  unite  as  much  as  possible,  not  only 
with  each  other,  but  with  every  other  society  throughout  the  nation. 
Our  petitions,  you  will  have  learned,  have  been  all  of  them  unsuc- 
cessful :  our  attention  must  now,  therefore,  be  turned  to  some  more 
eflFectual  means ;  from  your  society  we  would  willingly  learn  them, 
and  you,  on  your  part,  may  depend  upon  our  adopting  the  firmest 
measures,  provided  they  are  constitutional,  and  we  hope  the  coun- 
try will  not  be  behindhand  with  us." 

Now,  by  "  constitutional  measures "  it  is  clear  that  they  meant 
that  a  conventum,  as  contradistinguished  from  a  Parliament,  would 
be  constitutional:  it  is  clear  they  mean  it,  because  they  have  said  it. 

Then  Mr  Skirving  writes  thus :  "  Mr  Urquhart  did  me  the  plea- 
sure to  call  on  Thursday  afternoon,  and  delivered  your  letter  or  the 
17th  inst.  I  am  much  pleased  with  the  contents  of  it,  and  shall  lay 
it  before  the  first  meeting  of  our  societies  here,  which,  however, 
does  not  take  place  till  Monday  sevennight  I  would  have  acknow- 
ledged the  receipt  of  your  favour  by  yesterday's  post,  but  was  too 
much  employed  m  removing  our  household  to  another  lodging  to 
attend  to  anything  else."  Now,  I  beg  your  attention  to  this,  because 
you  will  see  in  the  transactions  of  the  people  in  convention  in 
Edinburgh,  that  they  looked  to  what  they  were  to  do  in  case  of  a 
rebellion  as  well  as  any  other. 

"  If  either  you  in  England  or  we  in  Scotland  should  attempt 
separately  the  reform  which  we,  I  trust,  seek  to  obtain,  we  should, 
by  so  doing,  only  expose  our  weakness,  and  manifest  our  ignorance 
of  the  corruption  which  opposes  our  important  undertaking.  If  we 
sought  only  the  extirpation  of  one  set  of  interested  men  from  the 
management  of  national  affairs,  that  place  might  be  given  to 
another  set,  without  aflfecting  the  vitals  adverse  to  the  system  of 
reform,  these  might  be  easily  accomplished ;  but  to  cut  up  deep  and 
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wide-rooted  prejudices,  to  give  effectual  energy  to  the  dictates  of 
truth  in  favour  of  public  virtue  and  national  prosperity,  in  opposi- 
tion to  self  and  all  its  interested  habits,  and  to  withstand  and  over- 
awe the  final  efforts  of  the  powers  of  darkness,  is  the  work  of 
the  whole,  and  not  of  a  part ;  a  work  to  which  mankind  till  this 
awful  period  were  never  adequate,  because  never  till  now  disposed 
to  fraternise,  not  merely  or  only,  I  trust,  from  the  sense  of  the 
common  danger  to  which  we  are  exposed,  but  from  the  ennobling 
principle  of  universal  benevolence. 

"  I  know  no  greater  service  that  I  can  do  my  country  than 
to  promote  the  union  you  so  wisely  desire ;  and  I  am  happy 
to  assure  you  that  I  have  hitherto  discovered  no  sentiment  in  our 
association  adverse  to  the  most  intimate  and  brotherly  union  with 
the  associations  in  England, 

"  I  think  the  minds  of  all  must,  in  the  nature  of  things,  be  now 
turned  to  more  effectual  means  of  reform.  Not  one  person  was  con- 
vinced of  the  necessity  of  it  by  the  most  convincing  arguments  of 
reason,  together  with  the  most  unequivocal  expressions  (rf  universal 
desire.  What  then  is  to  be  hoped  for  from  repetition  ?  I  am  only 
afraid  that  the  bow  in  England  against  reform  was  so  contracted 
that  in  returning  it  may  break,  lou  would  willingly  learn,  you 
say,  from  us.  I  own  that  we  ought  to  be  forward  in  this :  we  have 
at  once  in  great  wisdom  perfected  our  plan  of  organisation  ;  and  if 
we  were  in  the  same  independent  state  of  mind  as  the  people  of 
England,  we  would  be  able  to  take  the  lead.  The  associations  with 
you  are  no  more,  I  fear — excuse  my  freedom — than  an  aristocracy 
for  the  good  of  the  people :  they  are  indeed  nwderate,  firm,  and 
virtuous,  and  better  cannot  be ;  but  we  are  the  people  themselves, 
and  we  are  the  first  to  show  that  the  people  can  both  judge  and 
resolve,  if  undirected  by  faction,  with  both  wisdom  and  moderation. 

"  I  have  not  a  higher  wish^  in  the  present  exertions  for  reform, 
than  to  see  the  people  universally  and  regularly  associated ;  because 
I  am  persuaded  that  the  present  disastrous  engagemente  will  issue 
in  ruin,  and  the  people  must  then  provide  for  themselves  ;  and  it 
would  be  unhappy,  when  we  should  be  ready  to  act  with  unanimity, 
to  be  occupied  about  organisation,  without  which,  however,  anarchy 
must  ensue.  We  will  not  need  but  to  be  prepared  for  the  event — to 
stand  still  and  see  the  salvation  of  the  Lord.  Let  us  therefore  take 
the  hint  given  us  by  our  opposers ;  let  us  begin  in  earnest  to  make 
up  our  minds  relative  to  the  extent  of  reform  which  we  ought  to 
seek,  be  prepared  to  justify  it,  and  to  controvert  objections :  let  us 
model  the  whole  in  the  public  mind  ;  let  us  provide  every  stake  and 
stay  of  the  tabernacle  which  we  would  erect,  so  that,  when  the 
tabeinacles  of  oppression  in  the  palaces  of  ambition  are  broken 
down,  under  the  madness  and  folly  of  their  supporters,  we  may 
then,  without  anarchy  and  all  .dangerous  delay,  erect  at  once  our 
tahernacle  of  righteousness,  and  may  the  Lord  himself  be  in  it." 

VOL.  XL  G 
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Gentlemen,  these  are  things  all  very  easy  to  be  understood. 

'*  How  hurtful  to  the  feelings  of  a  reflecting  mind,  to  look  back 
to  the  wretched  state  in  which  the  Boman  monarchy,  enfeebled  and 
broken  by  its  own  corruptions,  left  the  nations  which  it  subjected, 
Kke  sheep  without  a  shepherd ;  they  soon  became  a  prey  to  every 
invader,  because  there  was  none  to  gather  and  unite  them.  Had 
they,  foreseeing  the  evil,  associated  for  mutual  defence,  no  robber 
would  have  been  able  to  enslave  them;  they  would  have  given  laws 
to  all  parties,  as  well  as  to  themselves ;  all  separate  colonies  and 
nations  would  have  sought  their  alliance ;  but  not  having  virtue  to 
associate,  and  heal  the  divisions,  and  root  out  the  selfish  spirit, 
which  ambition-fostering  governments  procure  to  their  subjects, 
they  fell  under  oppressions,  from  under  whose  iron  sceptre  they 
have  never  yet  been  able  to  deliver  themselves. 

''  We  may  suppose  an  -event  which  we  deprecate ;  nay,  should 
we  not  be  prepared  for  every  possible  issue  of  the  present  unprece- 
dented divisions  of  mankind.  We  have  a  right  to  be  apprehensive  of 
the  abilities  of  our  own  managers,  who  are  so  afraid  to  depart 
from  precedent  that,  like  men  of  detail,  they  may  be  inadequate  to 
the  task  of  preserving  the  vessel  from  shipwreck,  now  grappling 
with  danger  not  only  great,  but  new  and  uncommon.  If  the  pre- 
sent Ministry  fail,  who  after  them  shall  be  trusted  ?  It  requires 
littie  penetration  to  see  the  anarchy  and  discord  which  will  follow; 
it  will  be  such  that  nothing  short  of  a  general  union  among  the 
people  themselves  will  be  able  to  heaL  Haste  therefore  to  associate, 
at  least  to  be  ready  to  associate.  If,  then,  such  a  broken  state  of 
things  should  take  place,  the  civil  broils  that  would  necessarily 
ensue  would  soon  subside  before  the  united  irresistible  voice  of  the 
whole.  Do  not,  I  entreat  you,  hesitate,  thinking  such  a  work  pre- 
mature as  yet," — this  is  written  in  May  1793, — **  but  a  mxmth^  and 
then  it  may  be  too  late;  a  malignant  party  may  be  already  formed, 
and  only  waiting  for  the  halting  of  the  present  managers ;  it  will 
then  be  too  late  to  seek  to  subject  to  deliberation,  after  a  party  has 
dared  the  act  of  rebellion.  If  you  go  no  further  than  separate 
meetings  in  different  towns,  we  will  not  be  able  to  confide  in  your 
confraternity,  because,  while  in  such  a  state,  you  may  be  but  the 
tools  of  a  faction:  we  could  have  all  confidence,  and  unite  with  all 
affection,  in  (me  assembly  of  ooimmissumers  from  all  the  countries 
of  the  world." 

Gentlemen,  observe  that  expression.  This  letta*,  in  the  beginning 
of  it,  speaking  with  reference  to  the  war,  does  not  know  but  the 
palaces  of  ambition  may  be  all  overset;  the  pillars  will  tumble 
with  their  supportei'S.  Then  it  says,  "  We  could  have  all  confi- 
dence, and  unite  with  all  affection,  in  one  assembly  of  corn-- 
missioners  from  all  countries  of  the  world, — if  we  knew  they  were 
chosen  by  the  unbiassed  voice  of  the  people,  because  they  would 
come  up  with  the  same  disinterested  views  and  desires  as  ourselves. 
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having  all  agreed  to  a  common  centre  of  union  and  interest ;  but 
we  could  not  confide  in  fellow-citizens  who  kept  aloof  from  such 
union,  and  would  not  previously  affiliate  in  one  great  and  indi- 
visible family." 

Qentlemen,  I  have  before  told  you  that  there  was  a  society  at 
Birmingham.  Upon  the  10th  of  June  1793,  the  London  Corre- 
sponding Society  writes  to  that  society  in  these  terms : — "  It  is  with 
singular  satisfaction  the  conmiittee  of  the  London  Corresponding 
Society  received  your  letter ;  they  are  very  glad  to  see  the  spirit  of 
freedom  springing  up  in  Birmingham,  and  they  make  no  doubt 
bnt  that  the  z^  of  your  society,  and  the  increase  of  your  numbers, 
win  soon  do  away  the  stigma  thrown  on  your  town  by  the  un- 
justifiable behaviour  of  a  Church-and-King  mob.  We  are  en- 
tirely of  your  opinion  with  regard  to  the  necessity  of  a  general 
union;  and  we  believe,  as  you  do»  that  when  once  the  country 
shall  have  so  united," — ^what  then  ? — "  the  Neroes  of  the  day  vnll 
6c  forced  to  yield  to  the  jttat  demand  of  a  long  and  sore  oppressed 


ntlemen,  the  Political  Societies  at  Norwich  also  write  to  the 
London  Corresponding  Society  with  respect  to  this  convention 
upon  the  25th  of  June  1793,  in  which  they  say,  "We  also  received 
your  friendly  letter,  prior  to  that  wherein  you  stated  three  proposi- 
tions: First,  a  petition  to  his  Majesty,  or  to  Parliament,  or  a 
National  Convention;  and  ordered  one  of  your  committee  to 
answer  it ;  should  be  glad  if  you  will  inform  me  whether  it  was 
attended  to.  I  gave  my  opinion  on  the  subject  to  the  Consti- 
tutional Society  of  London,  and  found  their  ideas  congenial  to  my 
own,"— that  alludes  to  the  letter  they  wrote  him, — "  viz.,  an  address 
to  the  King — futile ;  a  petition  to  Parliament  (as  a  conquered 
people) — ^tolerable ;  a  National  Convention  (if  circumstances 
admitted),  best  of  all." 

Qentlemen,  you  will  find  that,  upon  the  28th  of  June  1793, 
whilst  these  societies  were  holding  so  much  correspondence  with 
respect  to  this  national  convention  as  the  only  effectual  means,  it 
was  thought  an  address  to  the  nation  should  be  prepared  That  is 
not  inmiaterial,  because  you  will  find  afterwards  that  the  project 
of  a  national  convention  in  Scotland  was  thought  by  many  of  the 
members  of  it,  and  many  of  the  members  of  those  bodies,  to  have 
failed  for  wajit  of  such  a  previous  address  to  the  nation ;  and  upon 
this  occasion  two  gentlemen  are  brought  together — I  do  not  know 
whether  one  of  them  at  that  time  was  a  member  of  the  society  or 
not— but  two  members  are  brought  together,  Mr  Home  Tooke  and 
a  person  of  the  name  of  Yorke,  who,  you  will  find,  was  a  delegate 
to  the  convention  in  Scotland,  and  who,  you  will  find,  has  acted  a 
considerable  part  in  other  parts  of  this  country,  were  to  be  em- 
ployed in  preparing  that  address. 

Upon  the  6th  of  July  1793,  a  letter  having  been  received  from 


Digitized  by  VjOOQ IC 


100  THE  ATTOKNEY-aENEEAL'S  SPEECH  ON 

the  Political  Societies  at  Norwich,  the  answer,  signed  by  the  prisoner 
at  the  bar,  is  given  in  these  terms : — 

"  Fellow-citizens, — The  London  Corresponding  Society  have  re- 
ceived, and  read  with  pleasure,  your  letter  of  me  25th  of  June ; 
but  the  answer  which  you  mention  to  have  been  made  to  our  three 
questions  has  not  yet  come  to  hand :  we  shall  be  glad  to  be  in- 
formed by  your  next  whether  it  was  ever  put  in  the  post-office. 

"  With  regard  to  the  questions  themselves,  however  individuals 
may  have  made  up  their  minds  on  them,  the  public  seemed  most 
to  approve  the  mode  of  petitioning  Parliament" 

Then  it  states  the  effect  of  the  petitions.  "Exhorting  you 
therefore  to  throw  aside  all  unavailing  complaint,  we  wish  you  to 
occupy  yourselves  in  instructing  the  people,  in  introducing  and 
maintaining  order  and  regularity  in  your  own  society,  and  in 
forming  a  junction  with  all  others  associated  for  the  same  purpose 
throughout  the  nation,  by  keeping  up  a  constant  correspondence 
with  them;  but,  above  all,  orderly  and  courageously  preparing 
yourself  for  the  event," — now  mark  the  event, — "for,  as  it  is 
natural  to  suppose  that  those  who  now  prey  on  the  public  will 
not  willingly  yield  up  their  enjoyments,  nor  repossess  us  of  our 
rights  without  a  struggle,  which  by  their  behaviour  in  Ireland," — 
that  alludes  to  the  bill  in  Ireland  to  prevent  a  convention, — **  we 
have  some  reason  to  think  they  are  meditating,  and  perhaps  may 
intend  to  effect  by  means  of  those  very  foreign  mercenaries  who 
are  now  paid  by  the  sweat  of  our  brow,  and  whom,  under  some 
plausible  pretence,  it  would  be  no  difficult  matter  to  land  on  our 
shore ;  it  may  be  more  advanta^us  to  humanity  to  show  them  at 
first  that  their  opponents  are  neither  mob  nor  rabble,  but  an  indig- 
nant, oppressed  people,  in  whom  is  not  yet  entirely  extinct  the  valour 
of  their  forefathers.  * 

Gentlemen,  in  a  letter  to  Hertford,  which  is  written  by  the  same 
Corresponding  Society,  upon  the  31st  of  July  1793,  and  which 
society  at  Hertford  had  desired  to  know  their  principles,  they  state 
themselves  in  the'same  manner : — "  We  receive  with  pleasure  your 
assurance  of  co-operating  with  us  for  a  reform  in  Parliament,  an 
object  to  which  all  our  endeavours  tend,  and  on  which  our  hearts 
are  invariably  fixed.  But  as  your  declaration  that  you  will  not 
pledge  yourselves  to  demand  universal  suffrage  and  annual  Parlia- 
ments is  followed  by  no  specific  plan  of  reform  of  your  own,  we  are 
under  some  difficulty  how  to  conclude.  Perhaps,  as  strangers^  you 
vn-ile  to  us  toiih  that  prudent  reserve  which  is  sometimes  necessary, 
and  that  idea  receives  strength  from  your  appearing  afterwards 
convinced  that  the  common  object  of  the  two  societies  is  the  same, 
which  we  readily  admit.  But,  as  mutual  confidence  is  the  basis  of 
union,  and  the  only  rational  pledge  and  support  for  co-operative 
exertion,  we  trust  your  next  will  do  away  every  difficulty. 

*•  With  respect  to  universal  suffrage  and  annual  Parliaments,  a 
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matnie  convictioD  of  their  justice  and  necessity  for  the  preservation 
of  liberty  and  prosperity  to  the  great  body  of  the  people,  and  for 
securing  the  independence  of  Parliament,  was  our  primary  induce- 
ment to  associate.  We  therefore  candidly  assure  you,  that  these 
our  principles,  as  already  announced  to  the  public,  remain  immut- 
able, unconnected  with  any  party  whatever ;  we  can  consider  no 
reform  radical  but  such  as  will  enable  every  individual  of  the 
community  to  enjoy  the  advantages  thereof  equally  with  ourselves ; 
for,  if  ignorance  of  the  nature  of  government,  or  the  merits  of  the 
candidates,  be  an  argument  against  universal  suffrage,  as  our 
opponents  pretend,  the  same  reasons  would  equally  incapacitate 
a  great  majority  of  those  who  now  enjoy  that  privilege,  to  the 
exclusion  of  very  many  thousands  much  better  informed  than 
themselves  ;  not  to  mention  that,  under  a  more  equalised  mode  of 
goyemment,  the  people  would  be  at  once  induced  and  empowered 
to  improve  themselves  in  useful  knowledge.  In  a  word,  we  know 
no  principle,  consistent  with  justice  or  reason,  by  which  we  could 
exclude  conscientiously  any  part  of  the  community  from  an  equality 
of  rights  and  privileges,  which  every  member  of  society,  as  he  con- 
tributes to  its  support,  ought  equally  to  enjoy. 

"  With  respect  to  annual  Parliaments,  we  will  just  remark,  that 
good  members  may  be  re-elected,  whilst  twelve  months  we  think 
fully  sufficient  for  the  welfare  of  millions  to  remain  at  the  mercy 
of  a  bad  representative  Having  thus  unequivocally  stated  our 
principles,  we  shall  conclude  by  observing,  that  the  bill  just  passed 
in  Ireland  is  of  a  nature  to  awaken  the  jealousy  of  every  friend 
to  freedom  and  humanity — will  render  every  exertion  justifiable, 
should  a  similar  attack  upon  constitutional  freedom  be  attempted 
here." 

In  October  1793,  the  Scotch  convention  having  met,  of  which  we 
have  all  of  us  heard  so  much  out  of  this  place,  you  will  find  that 
a  letter  had  been  received  from  a  Mr  Sinclair,  together  with  an 
address  from  Skirving,  who  was  secretary  to  the  Convention  and 
Friends  of  the  People  in  Scotland,  by  the  London  Constitutional 
Society;  an  extraordinary  meeting  of  the  society  was  therefore 
called,  at  the  "  Crown  and  Anchor,"  to  consider  the  utility  and  pro- 
priety of  sending  delegates  to  a  convention  of  delegates  of  the 
different  societies  in  Great  Britain,  at  Edinburgh,  for  the  purpose 
of  obtaining  a  parliamentary  reform. 

Upon  the  28th  of  October  1793,  this  society  came  to  a  resolution 
to  send  delegates  to  that  convention,  and  the  two  persons  elected 
were  Mr  Sinclair  and  Mr  Yorke ;  and  perhaps  one  cannot  state  a 
more  striking  instance  of  the  extraordinary  power  of  a  small  society, 
affiliating  itself  with  societies  spread  all  over  the  whole  kingdom, 
than  by  stating  that  Sinclair,  who  was  deputed  from  this  society, 
meeting  with  other  delegates  in  Scotland,  had  no  difficulty  of 
assuming  with  others  the  title  of  a  delegate  to  the  British  Conven- 
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tioD,  to  assert  their  right  to  do  acts  in  contradiction  to  the  legis- 
lature— ^than  by  telling  you  that  this  Torke  and  Sinclair  were 
deputed  from  this  society  by  a  poll,  in  which  he,  who  had  the 
majority,  had  seventeen  votes  only.  Mr  Yorke  and  Mr  Sinclair 
are  accordingly  sent  down,  and  they  go  with  all  the  delegation  of 
the  power  of  the  people  which  this  Constitutional  Society,  thus 
affiliated,  could  give  them ;  and  what  they  thought  it  was  you  will 
see  presently.  The  London  Corresponding  Society  was  not  to  be 
backward  in  forming  this  convention  in  Scotland;  and,  accordingly, 
you  will  see  in  the  evidence  which  I  have  to  state  to  you  a  con- 
siderable deal  of  contrivance  on  the  part  of  the  prisoner  at  the  bar 
in  order  to  bring  about  that  convention  in  Scotland ;  for,  gentle- 
men, he  writes  a  letter  to  the  Norwich  Constitutional  &)ciety, 
which  deserves  your  very  serious  attention,  in  which  he  expresses 
himself  thus : — "  We  have  to  acknowledge,  at  once,  your  favours 
of  the  3d  of  September  and  14th  instant  Multiplicity  of  business 
prevented  my  answering  your  first,  but  will  now  inform  you  that 
the  spirit  shown  in  it  gave  great  satisfaction  to  our  society  at 
large.  The  rejoicings  for  the  capture  of  Valenciennes  were  not 
confined  to  Norwich  alone.  The  ignorant  everywhere  else  through- 
out the  nation  betrayed  their  imbecility  on  the  occasion— the  taking 
of  a  town,  the  slaughtering  of  thousands  of  human  beings,  the 
laying  waste  whole  provinces,  or  the  enslaving  a  nation  (however 
great  evils  thev  may  be),  can  only  retard  for  a  small  space  of  time 
the  progress  of  truth  and  reason.  Be  not  disheartened,  therefore ; 
pursue  your  plan,  instruct  mankind,  and  constitutionally  set  your 
faces  against  existing  abuses.  Be  assured  that  many  are  our  friends 
who  only  wait  a  favourable  opportunity  to  openly  join  us,  while  our 
enemies  have  much  enfeebled  themselves  and  their  cause  by  their 
arbitrary  exertions.  Despotism  is  at  its  last  gasp— -one  or  two  cam- 
paigns more  will  terminate  its  existence. 

"  We  are  glad  to  see  that  you  begin  to  make  a  proper  use  of 
delegation.  Where  bodies  of  men  are  too  numerous  to  be  convened 
easily  on  every  occasion,  delegation  is  the  best,  and  indeed  the  only 
way  to  obtain  the  general  opinion.  Scotland,  improving  on  the 
idea,  have  not  only  summoned  their  own  delegates,  but  also  invite 
those  of  every  other  society  to  attend  a  kind  of  convention  "  (as  if 
Mr  Hardy  knew  nothing  about  it),  **  which  is  to  be  held  at  Edin- 
burgh on  the  29th  instant.  The  enclosed  paper,  which  I,  previous 
to  the  communicating  your  letter  to  our  committee  (which  will 
meet  only  to-morrow),  make  haste  to  transmit  to  you,  will  show 
you  that  your  society  is  included  in  the  general  invitation  to  send 
delegates  to  that  meeting,  which  we  exhort  you  to  do,  if  you 
possibly  can;  I  firmly  believe  our  society  will  not  miss  the 
opportunity  of  doing  the  same." 

Now  you  will  find  that,  upon  the  6th  of  October  1793,  Hardy, 
who  wrote  this  letter  upon  the  17th,  wrote  to  Skirving  in  this  way: 
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— "  With  pleaflure  I  pemse  your  favour  of  the  second  instant,  but, 
as  yet,  have  seen  nor  heard  nothing  of  the  two  copies  of  Mr  Muir  s 
trial  which  you  mention  as  being  sent  to  the  society  and  to  my- 
self. Be  kind  enough,  notwithstanding,  to  return  that  gentleman 
thanks  for  his  polite  attention,  and  assure  him  that  we  view  him 
in  the  light  of  a  martyr  to  freedom,  as  well  as  Mr  Palmer,  and 
that  our  warmest  hopes  are,  that  the  oppressors  of  mankind  will 
either  be  ashamed  or  afraid  of  carrying  uieir  revengeful  malice  into 
execution. 

"  The  general  convention,  which  you  mention,  appears  to  Mr 
Margarot  (to  whom  alone  I  have  communicated  your  letter)  and 
myself  to  be  a  very  excellent  measm-e,  and  as  such,  I  cmM  wiah 
you,  mihout  delay ^  to  comrmmcate  it  officiaUy  to  our  society^  tvith- 
ad  any  ways  mentioning  that  you  had  toritten  to  mepnvately.  If 
in  your  official  letter  you  should  require  us  to  send  a  deputation  to 
that  meeting,  I  have  no  doubt  but  our  society  would,  with  pleasure, 
accept  the  invitation ;  and  I  am  persuaded  it  may  do  much  good. 
Our  freedoHQ,  as  you  justly  observe,  depends  entirely  upon  our- 
selves, and  upon  our  availing  ourselves  of  this  opportuni^,  which, 
once  lost,  may  not  be  recovered  so  soon.  I  am  glad  to  discover  by 
your  testimony  that  I  was  by  noways  mistaken  in  the  high  oi)inion 
I  always  had  of  Lord  Iter's  patriotism.  A  title  may  be  a  oar  to 
disinterested  patriotism,  but  it  seems  he  has  evinced  it  not  to  be  an 
insaperable  ona 

"You  are  right,  it  is  true,  that  we  have  had  another  general 
meeting,  at  which  a  hastily-composed  and  suddenly-produced 
address  to  the  King  was  read,  applauded,  and  agreed  to  be  pre- 
sented ;  but  on  a  cool  revisal,  the  said  address  being  found  to  be 
more  ill-natured  than  spirited,  more  dan^rous  in  its  language 
than  advantageous  in  its  object,  besides  being  too  long,  the  com- 
mittee, with  the  approbation  of  the  majority  of  the  society,  hav6 
adopted  another,  much  safer,  more  apposite,  and  relating  solely  to 
the  war.  Enclosed  you  have  a  copy  of  it ;  but  you  was  misinformed 
when  you  was  told  we  passed  any  resolutions  at  that  meeting,  for 
we  only  came  to  one,  and  that  rather  of  a  private  nature,  namely, 
that  the  conduct  of  Sir  James  Sanderson,  in  preventing  the  nieeting 
of  the  London  Corresponding  Society,  at  the  Globe  Tavern,'  Fleet 
Street,  was  of  such  a  nature  as  to  place  him  below  our  censure.'' 

Gentlemen,  the  London  Constitutional  Society  gave  their  dele- 
gates, Mr  Yorke  and  Mr  Sinclair,  certain  instructions  ;  and  I  ought 
here  to  tell  you,  by  way  of  explaining  the  effect  of  what  I  am  now 
to  state,  that  the  manner  of  keeping  the  books  of  the  London  Con- 
stitutional Society,  as  I  understand  it,  was  this :  The  resolutions 
made  upon  one  night  were  taken  upon  loose  minutes,  either  by  the 
secretary  or  by  other  persons,  who  acted  in  his  absence  or  in  his 

tresence  when  he  was  not  doing  that  duty  himself:  they  were  entered, 
efore  the  subsequent  night  of  meeting,  regularly  in  the  book,  and 
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the  first  thing  done  upon  the  subsequent  night  of  meeting  was  to 
read  the  resolutions  which  were  made  upon  the  former  night,  and  to 
see  that  they  were  correct.  Now,  it  will  naturally  occur  that  the 
minutes  may  explain  the  book,  and  the  book  may  explain  the 
minutes.  Now,  when  they  come  to  draw  the  minutes,  which  you 
will  have,  for  the  instruction  of  their  delegates  at  a  convention 
which  was  to  be  held  in  Scotland,  the  first  idea  was  to  instruct 
those  delegates  to  petition  Parliament ;  but  they  seem  to  have 
recollected  that  that  was  a  measure  which  had  been  abandoned 
some  months  before  by  all  the  societies  with  whom  they  were  affili- 
ated :  they  therefore  struck  out  of  their  minutes  the  purpose  of 
applying  to  Parliament,  and  they  send  instructions  in  these  words: — 

"  The  delegates  are  instructed,  on  the  part  of  the  society,  to 
assist  in  bringing  forward  and  supporting  any  constitutional 
measures  for  procuring  a  real  representation  of  the  Commons  of 
Great  Britain  in  Parliament ;  that,  in  specifying  the  redress  to  be 
demanded  of  existing  abuses,  the  delegates  ought  never  to  lose 
sight  of  the  two  essential  principles,  general  suffice  and  annual 
representation,  together  with  the  inalienable  right  in  the  people  to 
reform,  and  that  a  reasonable  and  known  compensation  ought  to  be 
made  to  the  representatives  of  the  nation  by  a  national  contribution/' 
What  they  meant  by  the  remresentatives  of  the  nation,  after  what 
1  have  already  read  to  you,  I  think  you  cannot  possibly  mistake. 

The  London  Corresponding  Society  are  somewhat  bolder  in  the 
instructions  which  they  send  with  their  delegates  to  the  convention 
in  Scotland.  You  will  find  these  instructions  are  to  the  following 
effect: — By  article  the  1st,  the  delegate  is  instructed  "that  he 
shall  on  no  account  depart  from  the  original  object  and  principle 
of  this  society;  namely,  the  obtaining  annual  Parliaments  and 
universal  suffrage  by  rational  and  lawful  means. 

"  2d,  To  support  the  opinions  that  representatives  in  Parliament 
ought  to  be  paid  by  their  constituents. 

**7th,  That  it  is  the  duty  of  the  people" — now,  gentlemen,  I 
beg  your  attention  to  this ;  it  is  the  principle  upon  which  the  con- 
vention of  Scotland  was  formed,  and  upon  which  it  acted, — "  That 
it  is  the  duty  of  the  people  to  resist  any  Act  of  Parliament  repug- 
nant to  the  original  principles  of  the  constitution,  as  would  be 
every  attempt  to  prohibit  associations  for  the  purpose  of  reform." 

Gentlemen,  there  is  no  government  in  this  country,  if  this  prin- 
ciple is  to  be  acted  upon,  because  nobody  can  tell  to  what  extent 
it  will  go ;  and,  accordingly,  you  will  see  that  these  delegates,  who 
went  into  Scotland  with  this  authority  in  their  hands,  carried  the 
authority  far  beyond  the  resistance  which  they  were  authorised  to 
make  according  to  the  principles  here  laid  down,  and  they  state  a 
great  variety  of  cases,  all  approved  afterwards  both  by  the  London 
Corresponding  and  the  Constitutional  Society,  in  which  the  people, 
and  the  convention  of  the  people,  were  to  resist  Parliament. 
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Gentlemen,  these  societies  having  sent  delegates  to  the  conven- 
tion in  Scotland,  I  proceed  now  to  state  that  the  acts  of  that 
convention,  to  the  extent  at  least  to  which  the  delegates  from  this 
country  were  authorised  to  act,  are  evidence  against  those  who 
sent  them,  and  therefore  against  the  persons  here  indicted.  But, 
further,  they  communicated  to  the  societies  here,  particularly  to  the 
prisoner  at  the  bar,  their  acts ;  and  the  societies  here,  in  distinct  re- 
8>)lution8,  acting  upon  consideration,  approved  their  whole  conduct: 
they  therefore  made  that  conduct  of  their  delegates  in  the  conven- 
tion in  Scotland,  whether  it  was  agreeable  to  the  original  authority 
which  was  given  them  or  not,  their  own;  they  adopted  it  by 
giving  it  their  subsequent  approbation. 

Gentlemen,  you  will  find,  nrst  of  all,  that  they  received  a  letter 
from  the  Sheffield  society,  affiliating  with  them,  in  which  it  was 
proposed  to  deteimine  like  Englishmen. 

After  receiving  a  great  deal  of  other  correspondence,  which  I 
will  not  trouble  you  with  reading,  the  societies  here  prepare  to 
send  del^ates  to  Scotland.  Mr  Skirving  sent  a  circular  letter 
upon  the  arrival  of  the  English  del^ates  to  the  delegates  of  all 
the  associations  in  Scotland,  which  were  extremely  numerous  and 
very  widely  extended  ;  and  I  think  the  delegates  of  these  different 
societies  came  together  to  the  number  of  one  hundred  and  eighty. 
After  sitting  some  time,  Mr  Margaret,  you  will  find,  who  was  the 
delegate  of  the  London  Corresponding  Society,  represents  to  the 
body  there  met — "  That  the  societies  in  London  were  very  numer- 
ous, though  sometimes  fluctuating ;  that  in  some  parts  of  England 
whole  towns  are  reformers ;  that  in  Sheffield  and  the  environs  there 
are  fifty  thousand ;  that  in  Norwich  there  are  thirty  societies  in 
one ;  that  if  they  could  get  a  convention  of  England  and  Scotland 
called,  they  might  represent  «ix  or  seven  hundred  thousand  males, 
which  is  a  majority  of  all  the  adults  in  the  kingdouL" 

You  will  find  Mr  Margaret  moves  that,  previous  to  publish- 
ing an  address  to  the  public,  a  committee  should  be  appomted  to 
consider  the  means,  and  draw  up  a  plan  of  general  union  and  co- 
operation— between  what  ?  Not  between  any  societies  in  the  two 
nations,  but  a  plan  of  general  union  and  co-operation  between  the 
two  nations.  In  their  constitutional  pursuit  of  a  theory  of  parlia- 
mentary reform,  they  style  themselves  a  convention ;  and  this,  gen- 
tlemen, is  extremely  material  for  you  to  attend  to :  they  style  them- 
selves, "  The  British  Convention  of  the  Delegates  of  the  People, 
associated  to  obtain  Universal  Suffrage  and  Annual  Parliaments." 
Then  I  ask  what  is  a  convention  of  the  people  according  to  these 
societies  ?  According  to  the  proceedings  in  Scotland,  a  convention 
of  the  people  is  a  convention  of  the  delegates  from  these  societies 
in  England  and  Scotland. 

They  assert  that  the  people  have  in  them  all  civil  and  political 
authority ;  and  they  repeatedly,  again  and  again,  from  the  moment 
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that  this  convention  was  formed  in  Scotland  to  the  moment  of  its 
dispersion,  more  especially  at  the  time  of  its  dispersion,  more 
especially  still  from  the  time  of  its  dispersion  till  the  time  of  a 
meeting  on  the  20th  of  January,  at  the  Globe  Tavern ;  and  on  the 
27th  of  March,  when  another  convention  was  proposed,  as  I  stated 
at  the  outset,  they  repeatedly  and  in  the  most  pressing  terms  state 
that  now  ornever  was  the  time  when  the  people  were  to  meet,  when 
they  were  to  act  by  their  own  force,  when  they  were  courageously 
to  prepare  themselves  for  the  event,  and  to  show  those  whom  they 
called  their  oppressors  and  plunderers  that  they  were  a  brave 
people,  in  whom  valour  was  not  extinct. 

Having  thus  met  together,  upon  the  principles  of  the  French 
system,  which  took  place  upon  the  10th  of  August  1792,  they  pro- 
ceed directly  to  the  JFrench  practices,  which  took  place  then  in  the 
National  Assembly  of  France, — took  place  then,  because  the  people 
of  France  were  understood  to  be  represented  by  a  convention.  These 
delegates,  taking  upon  themselves  also  to  be  a  convention  of  the 
people,  they  instituted  jpnwary  societies,  they  divided  the  country 
into  departmental  they  appointed  provincial  assemblies,  they  have 
committees  of  union,  they  thank  for  patriotic  donations,  they 
assume  an  epoch,  they  appoint  a  secret  committee  to  be  called  to- 
gether upon  extraordinary  emergencies;  and  upon  the  28th  of 
November  1793  they  come  to  a  resolution  to  which  I  must  beg 
your  most  serious  attention. 

Gentlemen  of  the  jury,  you  will  remember  that  they  went  with 
authorities,  which  stated  to  them  that  it  was  the  duty  of  the  people — 
which  people  they  had  taken  upon  themselves  to  represent — ^to  resist 
any  Act  of  Parliament  that  should  be  made  for  a  particular  pur- 
pose. It  is  hardly,  I  think,  to  be  contended  that  the  great  bulk  of 
the  people  of  this  country,  happy  in  their  political  existence,  as 
undoubtedly  they  are  remaining  happy  in  their  political  exist- 
ence, because  they  do  not  feel  grievances  (till  they  are  taught 
by  malignant  industry  to  believe  that  they  exist),  I  mean,  to  such 
a  degree  as  to  call  for  measures  of  this  sort,  could  believe  that 
the  legislature  of  the  country,  doing  justice  to  the  subjects  whom 
it  is  bound  to  protect,  would  permit  a  proceeding  of  this  kind  to  go 
on  ;  yet,  gentlemen,  confiding  so  mucn  as  these  persons  did  in  the 
supposed  state  of  their  number  in  that  country,  and  of  those  who 
were  to  be  connected  with  them  in  this,  you  will  find  that,  upon 
the  28th  of  November  1793,  one  of  the  persons  belonging  to  that 
convention.  Citizen  Sinclair,  I  think,  the  members  all  standing  up 
upon  their  feet  for  the  greater  solemnity  of  the  thing,  proposes  this 
resolution  :  "  Eesolved,  that  the  following  declarations  and  resolu- 
tions be  inserted  at  the  end  of  our  minutes  : — *  That  this  conven- 
tion ' " — ^now,  if  it  be  possible  to  say  that  any  convention  means  to 
act  as  a  convention  of  the  people,  it  is  that  which  sets  itself  above 
the  legislature  in  the  act  it  is  doing — "  *  that  this  convention,  oon- 
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sidering  the  calamitous  consequences  of  any  Act  of  the  legislature 
which  may  tend  to  deprive  the  whole  or  any  part  of  the  people  of 
their  undoubted  right  to  meet,  either  by  themselves  or  by  delegation, 
to  discuss  any  matter  relative  to  their  common  interest,  whether 
of  a  public  or  private  nature,  and  holding  the  same  to  be  totally 
inconsistent  with  the  first  principles  and  safety  of  society,  and  also 
subversive  of  our  known  and  acknowledged  constitutional  liberties/" 

Grentlemen,  permit  me  to  call  your  attention  to  this — that  this 
declaration,  in  its  principles,  follows  the  instructions  that  they  had 
received,  that,  if  any  attempt  was  made  to  bring  in  a  Convention 
Bill,  they  were  then  to  do  so  and  so.  They  then  proceed  thus — 
" '  Do  declare  before  Grod  and  the  world,  that  we  shall  follow  the 
wholesome  example  of  former  times,  by  paying  no  regard  to  any 
Act  which  shall  militate  against  the  constitution  of  our  country.' '" 
That  is  saying  that  the  will  of  the  l^slature  is  not  a  better  judge 
of  what  is  an  Act  against  the  constitution  of  the  country  than  the 
affiliated  clubs  at  Edinburgh ; — "  *  and  shall  continue  to  assemble 
and  consider  of  the  best  means  by  which  we  can  accomplish  a  real 
representation  of  the  people,'"— is  that  a  Parliament? — "*and 
annual  election  until'  — what? — ***  until  compelled  to  desist  by 
superior  force. 

"  '  And  we  do  resolve  that  the  first  notice  given ' " — The  first 
notice— Parliament  is  not  even  to  discuss  the  thing:  but,  if  an  in-' 
timation  of  it  is  made  in  Parliament — *'  *  that  the  first  notice 
given  for  the  introduction  of  a  Convention  Bill,  or  any  bill  of  a 
similar  tendency  to  that  passed  in  Ireland  in  the  last  session  of 
their  Parliament,  or  any  bill  for  the  suspension  of  the  Habeas 
Corpus  Act,  or  the  Act  for  preventing  wrongous  imprisonment, 
and  against  undue  delays  in  trials  in  North  Britain,  or  in  case  of 
an  invasion.' " 

Gentlemen,  I  call  back  to  your  recollection  the  letter  of  Skirving 
— I  call  back  to  your  recollection  not  only  the  letter  of  Skirving, 
but  that  the  troops  of  liberty  were  promised  to  be  sent  with  bayo- 
nets and  pikes  from  that  country,  which  at  this  moment  was  likely 
to  invade  us — "  *  or  the  admission  of  any  foreign  troops  whatsoever 
into  Great  Britain  or  Ireland.' "  If  the  Parliament  of  this  country, 
for  the  purpose  of  protecting  itself  against  that  foreign  invasion, 
had  brought  these  foreign  troops  into  Great  Britain  or  Ireland,  not 
being  the  troops  of  a  nation  with  which  we  were  at  war,  this  con- 
vention of  the  people  was  to  act  upon  the  introduction  of  such 
foreign  troops  in  the  same  manner  as  they  would  act  in  case  of  an 
invasion  by  those  who  were  at  war  with  us.  What  is  the  construc- 
tion that  follows  upon  that  ?  That,  even  if  foreign  troops,  to  meet 
the  exigence  of  an  invasion,  were  introduced — WTiat  then  ? — "  *  all 
or  any  one  of  these  calamitous  circumstances' "  — Why  calamitous  ? 
they  mi^ht  be  necessary  for  the  very  existence  of  the  country-^ 
" '  shall  Be  a  signal  to  the  several  delegates  to  repair  to  such  place  as 
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the  secret  committee  of  this  convention  shall  appoint,  and  the  first 
seven  members  shall  have  power  '  " — to  do  wnat  ? — ^to  do  that 
exactly  which  a  national  convention  in  France  would  do — "  *  to 
declare  the  sittings  permanent.' "  Why  ?  Because  the  duly-con- 
stituted legislature  of  the  country  had  dared  not  to  do  an  act,  but 
to  entertain  a  deliberation  upon  doing  an  act  The  first  notice  was 
to  call  together  this  convention,  and,  being  called  together,  their 
sittings  were  to  he  permanent. 

Gentlemen,  are  the  parties  to  this  convention  in  Scotland  such 
men  as  would  think  of  oringing  themselves  together  to  declare  their 
sittings  permanent  upon  such  a  ground  as  they  state  here,  namely, 
the  legislature  of  a  great  country  acting  in  the  execution  of  the 
great  duties  which  belong  to  the  legislature  of  that  country,  with- 
out supposing,  by  that  solemn  declaration,  that  they  could  make 
their  meeting  effectual  by  the  acts  which  were  to  be  carried  on  for 
the  purpose  of  preventing  that  legislature  from  deliberating  upon 
such  duties  ?  6y  what  acts  could  it  be  done  but  by  exertions,  as 
they  style  them,  in  the  manner  of  their  forefathers — by  force  ?  By 
affiliated  societies  exerting  their  physical  strength,  that  physical 
exertion  which  Mr  Barlow  observes  is  to  be  preceded  or  precluded 
by  spreading  useful  knowledge,  and  that  useful  knowledge  being 
that  which  is  to  beat  down  the  existing  authority  of  King,  Lords, 
and  Commons. 

"  *  The  convention  therefore  resolve  that  each  delegate,  immedi- 
ately on  his  return  home,  do  convene  his  constituents,  and  explain  to 
them  the  necessity  of  electing  a  delegate  or  delegates,  and  of  estab- 
lishing a  fund  without  delay  against  any  of  these  emergencies,  for 
his  or  their  expense,  and  that  they  do  instruct  the  said  delegate  or 
delegates  to  hold  themselves  ready/  " 

Gentlemen,  you  see  what  they  expected  from  the  legislature ; 
they  knew  that  what  they  were  doin^  ought  to  provoke  the  legisla- 
ture to  do  what  they  meant  to  forbid  the  legislature  to  do ;  and 
they  instruct  their  delegate  or  delegates  to  hold  themselves  ready 
"  *  to  depart  at  one  hour  s  warning/  "  Well  might  Mr  Skirving  say 
that  a  monWa  delay,  and  the  whole  was  lost.  Well  might  Mr 
Hardy  say,  what  he  says  in  letters  I  shall  produce  presently,  that 
if  the  opportunity  is  lost  now,  it  is  lost  for  ever — we  must  act  now, 
or  we  never  can.  Having  some  reason  to  suppose  that  this  conven- 
tion would  be  dispersed,  they  then  with  great  solemnity  come  to 
another  resolution : — 

"  That  the  moment  of  any  illegal  dispersion  of  the  British  con- 
vention shall  be  considered  as  a  summons  to  the  delegates  to  repair 
to  the  place  of  meeting  appointed  for  the  convention  of  emergency 
by  the  secret  committee,  and  that  the  secret  committee  be  instructed 
without  delay  to  proceed  to  fix  the  place  of  meeting.^  Gentlemen, 
after  these  resolutions  it  became  necessary  to  do  a  little  moi-e,  that 
is,  to  declare  upon  what  principles  this  convention  existed.     Now, 
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mark  the  principles,  and  do  your  country  justice.  Apply  so  much 
of  the  observations  that  I  have  made  to  you  as  are  worthy  your 
atteation,  to  what  I  have  before  stated  as  the  necessary  con- 
nexion between  the  principle  and  practice  of  Mr  Paine,  and  of 
these  societies. 

Gentlemen,  these  principles  brought  together  the  French  Con- 
yention.  What  is  the  practice,  then,  that  flows  out  of  the  prin- 
ciple ?  Why,  it  is  the  assembling  of  a  convention  upon  principles 
obliging  it  to  sit  for  the  purpose  of  declaring  that  the  legislature 
shall  do  nothing  but  what  they  liked:  that  is  to  all  intents  and 
purposes  a  national  convention  ;  if  not  a  convention  for  an  eternal 
reform,  at  least  a  convention  that  prohibits  the  le^slature  to  do 
anything  but  what  is  agreeable  to  them.  Then,  having  met  for 
the  execution  of  the  practice,  they  proceed  immediately  to  the  de- 
claration of  the  principle,  but  they  do  not  proceed  to  a  declaration 
of  the  principle  till  they  have  done  that  strong  and  solemn  act 
which  I  have  stated.  Then  they  resolve  **  That  a  committee  be 
appointed  to  draw  up  a  declaration."  This  is  France  exactly.  It 
is  the  Southwark  society  in  1792 — "  a  declaration  of  the  natural 
imprescriptible  rights  of  man,  and  that  the  same  be  prefixed  to  an 
address  to  the  people  of  Great  Britain.  That  a  committee  of 
observation" — ^that  is,  for  the  better  effoctuating  the  purpose  that 
they  had  before  declared — "  be  appointed  in  London  to  give  the 
earliest  intimation  of  any  motion  of  the  kind  mentioned  in  the  fore- 
going resolutions  to  the  diflferent  societies." 

Tou  will  then  find  that  they  met  in  a  place  which  they  call 
Cmvenium  HaM,  under  the  name  of  the  British  Convention,  and 
then  they  are  informed  that  the  London  Corresponding  Society 
would  undertake  to  be  that  committee  of  observation  which  they 
say  ought  to  exist  And  then  you  will  find  that  the  members  men- 
tioned that  they  had  thousands  of  their  constituents  in  London, 
Sheffield,  Norwich,  Leeds,  Ac,  and  that  the  convention  was  to  look 
at  itself  as  in  its  true  nature  a  committee  of  the  people, — that  there- 
fore it  was  necessary  to  have,  as  they  have  in  France,  primary 
societies,  who  shall  be  consulted,— in  other  words,  that  this  com- 
mittee of  the  people  at  Edinburgh,  which  was  to  overrule  the  legis- 
lature, was  itself  to  be  overruled  by  these  prirrvary  societies,  these 
primary  societies  themselves  being  overruled  by  the  leaders  of  the 
great  clubs,  from  which  they  emanated,  and  so  forming  in  this 
country  a  government  under  the  power  of  a  Jacobin  club,  and 
that  government  destroying  the  present  existing  legislature  of  the 
kingdom. 

You  will  also  find  that,  before  these  persons  parted,  Mr 
Xargarot  communicated  to  his  constituents  the  proceedings  of 
this  body,  which  he  styles  always  the  Convention  of  the  People, 
associated  to  obtain  annual  Parliaments  and  universal  suffrage. 
There  are  letters  which  I  shall  lay  before  you,  without  detailing 
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them,  stating  that  they  looked  up  to  the  London  Corresponding 
Society,  and  the  Society  for  Constitutional  Information — that 
their  active  exertions  were  necessary  for  the  accomplishing  the 
projects  which  they  sitting  in  Edinburgh  were  to  execute;  and 
then  the  two  delegates  of  the  London  Corresponding  Society 
write  to  Mr  Hardy,  as  the  secretary  of  that  society,  an  account  of 
their  proceedings — ^they  give  him  an  account  of  that  solemn 
motion,  and  of  the  manner  of  making  it,  which  I  have  just  been 
detailing  to  you.  They  state  to  him  that  they  had  determined 
to  assemble  in  convention  in  any  such  case — that  the  appointment 
of  the  place — which  is  a  circumstance  I  beg  your  most  serious 
attention  to — ^was  left  to  a  secret  committee ;  but  then  they  send 
to  him  an  account  of  the  motion,  informing  him  in  the  letter  that 
"  letters  convey  but  very  imperfectly,  and  with  no  great  degree  of 
safety,  what  we  might  wish  to  inform  each  other  of." 

Now,  what  do  you  think  it  is  that  they  do  not  inform  him  of  in 
this  letter  ?  They  do  not  inform  him  in  this  letter,  because  letters 
will  not  convey  everything  safely,  thai,  the  convention  was  to  meet 
in  case  of  invasion;  that  was  a  secret  which  durst  not  be  trusted 
to  correspondence  by  letter ;  and  because  it  existed  in  that  motion 
which  was  made,  every  other  part  of  it  being  communicated  even 
in  a  letter,  they  consider  it  of  such  a  nature  that  they  determine 
not  to  insert  it  even  in  their  own  minutes. 

This  secret  committee  having  been  appointed  in  the  Scotcb. 
convention,  the  fact  being  communicated  to  the  London  Cor- 
responding Society  by  their  delegates,  you  will  likewise  find  that 
Mr  Sinclair,  the  delegate  from  the  Constitutional  Society  to  the 
society  at  Edinburgh,  was  not  behindhand  in  the  communication 
of  it :  he  communicates  the  proceedings,  and  desires  that  a  secret 
committee  may  be  appointed  in  that  society.  It  was  not  long 
after  this  that  the  wisely-exerted  power  of  the  magistracy  of  that 
country  dispersed  that  convention.  The  dispersion  of  that  conven- 
tion, which,  from  what  I  have  before  stated  to  you,  was  conceived 
to  be  a  body  that  must  then  do  its  work,  or  its  work  never  would 
be  done,  suggested  to  the  societies  of  this  country  the  necessity 
of  undertaking  the  same  business,  of  undertaking  it  at  the  same 
hazard,  knowing  that  the  project  must  either  then  be  accomplished, 
or  that  it  never  could  thereafter  be  attempted — ^for  that  no  govern- 
ment could  permit  such  a  convention  as  this  to  meet,  when  its 
nature  was  really  understood,  without  taking  some  means  to 
protect  itself  against  the  consequences  of  the  existence  of  such  a 
convention. 

Gentlemen,  you  will  therefore  find  that,  after  they  had  been 
dispersed,  and  after,  in  consequence  of  that  dispersion,  some  of 
them  had  been  punished  in  Scotland,  by  sentences  which  were 
pronounced  upon  offences,  not  stated  in  the  records  of  that  court 
in  so  aggravated  a  way  against  them  as  they  might,  in  my  humble 
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opinion,  have  been  stated,  that  it  then  became  necessary  that 
some  step  should  be  taken  immediately  to  prevent  the  mischief 
which  was  meditated ;  for  you  will  find  in  the  evidence  proposi- 
tions in  these  societies  about  a  rescue,  which  failed  ;  but  you  will 
find  in  their  correspondence  from  Scotland,  and  their  correspond- 
ence from  those  ships  in  which  the  members  of  the  Scotch  con- 
vention were,  before  they  sailed  in  execution  of  their  sentences, 
not  only  the  strongest  invitations  to  do  some  strong  acts  in  this 
conntiy,  to  both  societies,  but,  on  the  other  hand,  the  strongest 
and  most  unequivocal  declaration,  by  both  societies,  that  these  strong 
acts  must  be  done. 

Gentlemen,  you  will  find  that  before  they  left  Scotland,  upon 
the  11th  of  December  1793,  there  is  a  letter  from  Mr  Margaret  to 
Mr  Hardy  to  this  effect — "  We  received  your  letter  and  re- 
mittance yesterday,  and  shall  be  glad  to  receive  another  such 
without  delay. 

"  The  convention,  you  will  see,  has  declared  itself  permanent ; 
they  are  to  sit  in  some  other  part  of  the  country,  which  is  not  yet 
declared." 

Grentlemen,  Mr  Sinclair,  the  delemte  of  the  Constitutional 
Sodely,  came  to  London.  I  have  bemre  observed  to  you,  from  a 
letter  of  Grerald  and  Margarot,  that  there  were  some  things  that 
could  not  safely  be  conveyed  by  letter.  Margarot  writes  a  letter 
from  Edinburgh  to  the  prisoner,  in  which  he  says — "  My  col- 
league Gerald  also  proposes  to  leave  this  place  the  latter  end  of 
this,  or  the  beginning  of  the  next  week :  he  will  explain  himself 
to  you:  pray  send  him  money  for  this  journey,  &c.  He  is 
DOW  gone  to  Perth  on  very  urgent  business.  Since  Sinclair's 
departure 'nothing  new  has  occurred,  except  the  formation  of  a 
Bociefy  somewhere  about  the  Grampian  Hills" — this  shows  the 
spirit  of  fraternisation; — ''they  have  already  made  a  subscription 
towards  it :  again  we  are  interrupted,  and  likely  to  lose  the  post, 
unless  I  despatch  this  immediately." 

Upon  the  22d  of  December  1793,  another  letter  is  written  to 
Mr  Hardy  by  the  same  gentleman,  which  probably  led,  in  some 
degree,  to  the  transactions  that  I  have  to  state,  as  having  passed 
in  January  1794 ;  for,  after  stating  what  had  happened  to  himself 
in  Scotland,  he  says — '*  Sheffield  has  on  this  occasion  exhibited  a 
most  manly  spirit"  The  Sheffield  society  had  at  that  time  sent 
oat  some  excessively  strong  resolutions,  which  I  shall  give  you  in 
evidence  in  the  course  of  this  business.  '*  I  am  extremely  mortified 
to  find  so  great  a  difference  between  them  and  the  London  Corre- 
sponding Society ;  it  is  not,  however,  too  late.  For  God*s  sake, 
aend  forth  some  very  strong  resolutions ;  and  above  all,  talk  of  im- 
peachments, and  01  petitioning  the  Kin^  to  remove  from  their 
offices  those  persons  who  have  thus  violated  the  laws  of  the 
realna." 
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You  will  find  from  a  letter  of  the  24tli  of  December  that  Mar- 
garot,  a  delegate  from  the  London  society,  a  delegate  of  Norwich, 
and  a  Mr  Brown,  who  was  the  delegate  from  Sheffield,  had  gone  to 
attend  a  general  meeting  of  the  Society  of  the  Friends  of  Freedom, 
in  East  Lothian,  and  then  the  expression  is — "  The  time  is  come 
that  we  must  show  ourselves  worthy  of  liberty,  or  deservedly  lose 
it.  The  opposition  of  our  adversaries  is  demonstration  of  the 
propriety  and  efficacy  of  the  means  which  we  have  employed  to 
obtain  it" 

Upon  the  27th  of  December  1793,  you  will  find  Mr  Margarot 
states  that  Mr  Gerald  was  gone  to  Perth ;  that  he  himself  had  been 
in  East  Lothian ;  that  they  had  been  well  employed ;  that  they 
must  send  out  spirited  resolutions ;  and  you  will  find  that,  upon 
the  11th  of  January  1794,  Mr  Hardy  writes  a  letter  to  Norwich 
relative  to  the  proceedings  I  have  now  been  stating,  the  Constitu- 
tional Society  first,  and  the  London  Corresponding  Society  after- 
wards, having  in  their  public  acts  approved  everything  that  this 
convention  had  done.    Mr  Hardy's  letter  runs  thus : — 

"  I  have  just  received  a  letter  from  Citizen  Margarot,  at  Edin- 
burgh, with  some  of  the  Edinburgh  Grazetteers,  where  you  will  see 
that  Citizen  Skirving  is  found  guilty,  and  sentenced  for  fourteen 
years'  transportation  to  Botany  Bay.  Margaret's  trial  comes  next ; 
he  meets  it  with  great  firmness  and  resolution.  I  have  no  time  to 
make  my  comments  on  the  proceedings,  but  I  think  our  opponents 
are  cutting  their  own  throats  as  fast  as  they  can.  Now  is  the  time 
for  tis  to  do  someUiing  worthy  of  men;  the  brave  defenders  of 
liberty,  south  of  the  English  Channel,  are  performing  wonders^ 
driving  their  enemies  before  them  like  chaff  before  the  whirlwind. 
Margarot  tells  me  that  he  has  not  time  to  write  to  you  just  now, 
but  ne  hopes  to  have  time  very  soon,  when  his  trial  is  over,  and 
immured  m  a  prison.  The  London  Corresponding  Society  is  to 
have  a  general  meeting  and  an  anniversary  dinner  on  Monday  the 
20th  instant,  at  the  Globe  Tavern,  Strand." 

Gentlemen,  you  will  find  that  Mr  Margarot,  this  delegate,  with 
whom  Mr  Hardy  is  thus  in  correspondence,  writes  to  the  Norwich 
United  Societies  :  "  This  morning  ten  ships  of  war  have  left  Spit- 
head  for  the  Channel ;  and  it  is  here  reported  that  the  Brest  fleet 
is  out.  Kumour,  always  magnifying  things,  says  there  are  seventy 
sail  of  the  French  at  sea ;  if  so,  there  must  be  a  number  of  trans- 
ports among  them,  and  a  descent  may  probably  be  the  consequence. 
For  God's  sake,  my  worthy  friends,  do  not  relax  in  tlie  catise  of 
freedom!' — Now,  what  connexion  had  a  descent  with  the  cause  of 
freedom  ? — **  Continue  as  you  have  begun ;  consolidate  your  own 
societies — ^unite  with  others — persevere,  and  make  no  doubt  but, 
sooner  or  later,  your  endeavours  will  be  crowned  with  success." 

Gentlemen,  I  come  now  to  state  to  you  the  proceedings  of  the 
year  1794,  as  far  as  they  depend  upon  written  evidence ;  and  it 
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most  "be  a  satisfaction  to  the  mind  of  every  man  who  hears  me, 
that,  in  the  course  of  this  business,  whatever  observations  may 
arise  upon  the  parole  evidence  that  will  be  given  you,  I  think  you 
will  find  so  strong  a  confirmation  of  all  you  are  to  hear  in  the 
written  evidence  that  is  to  be  laid  before  you,  that  these  observa- 
tions cannot  possibly  mislead  you  from  coming  to  the  true  conclu- 
sion upon  the  whole  of  the  evidence,  whatever  that  may  be. 

Grentlemen,  the  Constitutional  Society  having  sent  their  dele- 
gate to  the  Scotch  convention,  you  will  find  that,  at  a  meeting  of 
the  17th  of  January  1794,  the  following  resolutions  were  come  to, 
to  which  I  must  desire  your  particular  attention,  more  especially 
as  there  are  some  circumstances  belonging  to  the  composition  of 
those  resolutions  which  appear  to  me  to  be  worthy  of  attention.  I 
have  before  told  you  that  these  resolutions  were  usually  drawn  from 
minutes — ^the  original  minutes  still  exist,  and  perhaps  they  show 
that  discretion,  with  which  men  are  sometimes  able  to  state,  in 
different  ways,  precisely  the  same  thing :  I  say,  that  these  resolu- 
tions of  the  17th  of  January  1794,  were  meant  to  excite  the 
snbjects  of  this  country  to  resistance : — 

"  Besolved,  That  law  ceases  to  be  an  object  of  obedience  when- 
ever it  becomes  an  instrument  of  oppression. 

"  Resolved,  That  we  recall  to  mind,  with  the  deepest  satisfaction, 
the  merited  fate  of  the  infamous  Jefferies,  once  Lord  Chief-Justice 
of  England,  who,  at  the  era  of  the  glorious  revelation,  for  the 
many  iniquitous  sentences  which  he  had  passed,  was  torn  to  pieces 
by  a  brave  and  injured  people."  This  is  applied  to  the  judges  of 
Scotland,  who  executed  the  law  upon  such  facts  as  I  have  been 
stating.  *'  That  those  who  imitate  his  example  deserved  his  fate." 
This  sort  of  imitation  might  have  a  tendency — I  hope  It  had  not — 
to  put  in  any  peril  those  who  did,  in  the  regular  course,  and  in  the 
due  course  of  their  judicial  duties,  pass  those  sentences  to  which 
these  resolutions  allude. 

**  That  the  Tweed,  though  it  may  divide  countries,  ought  not, 
and  does  not,  make  a  separation  between  those  principles  of  com- 
mon severity  in  which  Englishmen  and  Scotchmen  are  equally 
interested ;  that  injustice  in  Scotland  is  injustice  in  England ; 
and  that  the  safety  of  Englishmen  is  endangered  whenever  their 
brethren  in  Scotland,  for  a  conduct  which  entitles  them  to  the 
approbation  of  all  unse,  and  the  support  of  all  brave  men,  are  sen- 
tenced to  Botany  Bay,  a  punishment  hitherto  inflicted  only  on 
feIon& 

**  That  we  see  with  regret,  but  we  see  without  fear,  that  the 
period  is  fast  approaching  when  the  liberties  of  Britons" — ^this  was 
in  January — "  must  depend,  not  upon  reason,  to  which  they  have 
long  appealed,  nor  on  their  powers  of  expressing  it,  but  on  their 
firm  and  undaunted  resolution  to  oppose  tyranny  by  the  same 
means  by  which  it  is  exercised."    Now  what  is  the  tyranny  ?    The 
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exercise  of  the  regular  government  of  the  country.  What  is  the 
means  by  which  it  is  exercised?  The  application^ of  the  force  of 
the  country  in  support  of  the  Grovemment  of  the  country.  What 
is  this  resolution  then  ?  Why,  that  the  means  which  the  Gx)vern' 
ment  takes,  in  the  regular  exercise  of  its  functions,  ought  now  to 
be  resisted — **  We  see  it  with  regret  but  do  not  see  it  with  any 
fear." 

That  a  breach  of  allegiance  was  contemplated  you  can  have  no 
doubt,  for  you  will  see  in  the  original  of  this  that  it  stood  thus : 
that,  "  as  allegiance  and  protection  are  reciprocal,  law  ceases  to  be 
an  object  of  obedience  whenever  it  becomes  an  instrument  of 
oppression."  Couple  that,  as  it  stood  originally,  with  the  third 
resolution,  and  wnat  is  it  ?  Why,  it  is — That  the  protection, 
which  was  due  from  him  to  whom  allegiance  is  due,  has  not  been 
afforded :  therefore  allegiance  is  no  longer  due.  **  We  see  with 
regret,  but  we  see  without  fear,  that  the  period  is  fast  approaching 
when  the  liberties  of  Britons  must  depend,  not  upon  reason,  to 
which  they  have  long  appealed,  nor  on  their  powers  of  expressing 
it,  but  on  their  firm  and  undaunted  resolution  to  oppose  tyranny 
by  the  same  means  by  which  it  is  exercised." 

You  will  also  find  that  it  stood,  ^*  That  Englishmen  feel  the 
oppression  of  Scotchmen,  which  they  are  determined  to  resist  at 
the  hazard  of  their  lives."  You  will  find  the  last  resolution  in  the 
minutes,  comparing  the  genuine  representatives  of  this  country  in 
the  House  of  Commons,  with  this  convention  in  Scotland,  which 
convention  in  Scotland  had  taken  upon  itself  to  resolve  upon 
resistance  to  even  a  motion,  in  either  House  of  Parliament  of  this 
country,  in  the  execution  of  their  duty,  thus: — 

"That  we  approve  of  the  conduct  of  the  British  convention, 
who,  though  assailed  by  force,  have  not  been  answered  by  argu- 
ments, and  who,  unlike  the  members  of  a  certain  assembly,  have 
no  interest  distinct  from  the  common  body  of  the  peopla"  The 
words  originally  stood — who  **  being  the  incorrupt  representatives 
of  many  ihotimnds,  have  spoken  the  language  of  truth  and  firm- 
ness." Can  I  make  this  Court  the  instrument  of  conveying  to  the 
public,  what  I  confess  I  do  most  anxiously  wish  to  make  it  the 
instrument  of  conveying  to  the  public,  as  far.  as  it  is  fit,  in  the 
execution  of  the  duty  that  I  am  now  discharging,  that  they  may 
understand  what  it  is  that  men,  when  they  are  scattering  these 
libels  through  the  country,  mean  ?  "  This  convention,  assailed  by 
force,  have  not  been  answered  by  arguments."  How  was  it  pos- 
sible to  answer  those  by  arguments,  who  were  coming  to  solemn 
and  sacred  resolutions  which  they  did  not  even  dare  to  put  upon 
the  face  of  their  own  minutes  ?  How  were  we  to  answer  those 
by  argument,  who  were  working  underground  till  they  had  blown  up 
the  Government,  and  then  say,  You  cannot  point  out  that  we  have 
.been  acting  ill,  because  we  won't  tell  you  how  we  have  been  acting  ? 
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Upon  the  16th,  Mr  Margaret  writes  again,  leaving  them  to  pur- 
sue what  sort  of  conduct  they  please. 

Then  there  is  a  letter  of  some  importance  of  the  28th  of  January, 
which  is  written  to  the  person  who  stands  at  the  bar : — "  We  have 
just  received  notice  from  the  Sheriff  to  hold  ourselves  ready  to  de- 
part at  an  hour's  warning :  we  go  by  night,  we  imagine  to  Newgate : 
look  out  for  us." 

Gentlemen,  you  will  likewise  find  a  letter  from  Mr  Margaret  to 
Mr  Hardy  of  great  consequence,  as  it  explains  many  of  the  passages 
in  the  evidence  between  the  20th  of  January  1794,  and  the  time 
that  those  persons  were  apprehended.  Margaret  writes  from  Edin- 
burgh in  this  manner : — "  Armed  associations  are,  I  perceive,  now 
set  on  foot  by  the  rich ;  wherefore  should  not  thejpoor  do  the  same  ? 
Are  you  to  wait  patiently  till  twenty  thousand  Hessians  and  Hano- 
verians come  to  cut  your  throats  ?  And  will  you  stretch  forth  your 
necks  like  lambs  to  the  butcher's  knife,  and  like  lambs,  content 
yourselves  with  bleating?  Pray  let  me  bear  from  you  seen. 
Remember  me  to  Moffatt,  Muir,  and  Palmer,  and  all  suffering 
brethren." 

Gentlemen,  upon  the  20th  of  January  1794,  there  was  a  meeting 
at  the  Globe  Tavern  ;  that  meeting  which,  you  will  permit  me  to 
observe.  Hardy  mentioned  in  his  letter  of  the  11th  of  January 
1794,  which  I  before  have  spoken  of,  when  he  said  the  London 
Corresponding  Society  were  to  have  a  general  meeting  and  an 
anniversary  dinner.  Gentlemen,  th^  proceedings  of  that  day  will 
deserve  your  very  particular  attention. 

"  At  a  general  meeting  of  the  London  Corresponding  Society, 
held  at  the  Globe  Tavern,  Strand,  on  Monday,  the  20th  day  of 
January  1794,  citizen  John  Martin  in  the  chair," — when  I  state 
this  to  you,  I  ought  to  say  that  I  shall  prove  the  prisoner  to  have 
been  present,  or  to  have  been  connected  with  all  the  transactions 
that  I  hav^e  been  stating, — "  the  following  address  to  the  people  of 
Great  Britain  and  Ireland  was  read  and  agreed  to : — 

"  *  Citizens,  we  find  the  nation  involved  in  a  war,  by  which,  in 
the  course  of  one  campaign,  immense  numbers  of  our  countrymen 
have  been  slaughtered;  a  vast  expense  has  been  incurred;  our 
trade,  comnierce,  and  manufactories  are  almost  destroyed;  and 
many  of  oar  manufacturers  and  artists  are  ruined,  and  their  families 
starving*. 

**  *  To  add  to  our  affliction,  we  have  reason  to  expect  that  other 
taxes  will  soon  be  added  to  the  intolerable  load  of  imposts  and 
impositions  with  which  we  are  already  overwhelmed,  for  the  pur- 
pose of  defraying  the  expenses  which  have  been  incurred  in  a  fruit- 
less crusade  to  re-estabhsh  the  odious  despotism  of  France. 

"  '  When  we  contemplate  the  principles  of  this  war,  we  confess 
oarselves  to  be  unable  to  approve  of  it  as  a  measure  either  of  justice 
or  discretion  ;  and  if  we  are  to  form  our  calculation  of  the  result 
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from  whdt  has  already  passed,  we  can  only  look  forward  to  defeat, 
and  the  eternal  disgrace  of  the  British  name. 

*'  '  While  we  are  thus  engaged  in  an  extensive  and  ruinous 
foreign  war,  our  state  at  home  is  not  less  deplorable. 

"  *  We  are  every  day  told  by  those  persons  who  are  interested  in 
supporting  the  corruption  list,  and  an  innumerable  host  of  sinecure 
placemen^  that  the  constitution  of  England  is  the  perfection  of 
human  wisdom ;  that  our  laws  (we  should  rather  say  their  laws) 
are  the  perfection  of  justice  ;  and  that  their  administration  of  those 
laws  is  BO  impartial  and  so  ready,  as  to  afford  an  equal  remedy 
both  to  the  rich  and  to  the  poor,  by  means  of  which  we  are  said  to 
be  placed  in  a  state  of  absolute  freedom/  "  The  paper  then  goes  on, 
and  reasons  upon  the  state  of  the  law  in  this  country,  under  an 
exposition  of  Magna  Charta,  which  gives  as  nearly  the  true  meaning 
of  it  as  a  man  would  give  who  had  never  seen  it. 

**  *  If  we  look  to  Ireland,  we  find  that  acknowledged  privilege  of 
the  people  to  meet  for  the  support  and  protection  of  their  rights 
ftud  liberties,  is  attempted,  by  terror,  to  be  taken  away,  by  a  late 
infamous  Act  of  Parliament' "  That  was  an  Act  to  prevent  conven- 
tion by  delegates  with  dangerous  objects.  "  *  Whilst  titles  of  honour 
— no — but  of  dishonour,  are  lavished,  and  new  sources  of  corrup- 
tion opened,  to  gratify  the  greedy  prostitution  of  those  who  are  the 
instruments  of  this  oppression, 

**  '  In  Scotland,  the  wicked  hand  of  power  has  been  impudently 
exerted  without  even  the  wretched  formality  of  an  Act  of  Parlia- 
ment.* "  A  piece  of  parchment  justice  they  call  an  act  in  the  con- 
vention of  Scotland.  *'  '  Magistrates  have  forcibly  intruded  into 
the  peaceful  and  lawful  meetings  of  freemen,  and  by  force  (not 
only  without  law,  but  against  law)  have,  under  colour  of  magis- 
terial office,  interrupted  their  deliberations,  and  prevented  their 
association. 

"  *  The  wisdom  and  good  conduct  of  the  British  convention  in 
Edinburgh  has  been  such  as  to  defy  their  bitterest  enemies  to  name 
the  law  which  they  have  broken ;  notwithstanding  which  their 
papers  have  been  seized  and  made  use  of  as  evidence  against  them, 
and  many  virtuous  and  meritorious  individuals  have  been  as  cruelly, 
as  unjustly,  for  their  virtuous  actions,  disgraced  and  destroyed  by 
infamous  and  illegal  sentences  of  transportation  ;  and  these  unjust 
and  wicked  judgments  have  been  executed  with  a  rancour  and 
malignity  never  before  known  in  this  land ;  our  respectable  and 
beloved  fellow -citizens  have  been  cast  fettered  into  dungeons, 
amongst  felons  in  the  hulks,  to  which  they  were  not  sentenced. 

*' '  Citizens,  we  all  approve  the  sentiments,  and  are  daily  repeat- 
ing the  words,  for  which  these  our  respectable  and  valuable  brethren 
are  thus  unjustly  and  inhumanly  suffermg.  We  do  associate '" — mark 
the  expression — "  *  in  order  to  obtain  a  fair,  free,  and  full  repre- 
sentation of  the  people  in  a  house  of  real  national  representatives.'  " 
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Kow,  did  the  convention  at  Edinburgh  then  associate  for  the  pur- 
pose to  obtain  a  fair,  free,  and  full  representation  of  the  people  in  a 
house  of  real  national  representatives  ?  If  they  did,  they  associated 
to  form  that  house  of  real  representatives  upon  this  principle :  that 
they  were,  as  Mr  Skirving  calls  them,  the  people  in  Scotland ;  that 
they  were  to  affiliate,  and  to  associate  themselves  with  societies  in 
England ;  and  that,  in  that  state  of  affiliation  and  association,  hold- 
ing a  convention,  as  they  call  it,  of  the  people,  from  delegates  of 
these  societies,  and  not  from  the  people — ^to  do  what  ? — why,  to 
meet  as  an  assembly,  which  assembly  was  to  control  the  operations 
of  Parliament,  of  that  Parliament  which  must  be  the  representa- 
tives of  the  commons  of  the  nation ;  an  expression  whicn,  by  the 
way,  they  never  used,  adopting,  generally,  terms  of  a  different  im- 
port, "  real  national  representatives  * 

"  '  Are  we  also  willing  to  be  treated  as  felons  for  claiming  this 
our  inherent  right,  which  we  are  determined  never  to  forego  but 
with  our  lives,  and  which  none  but  thieves  and  traitors ' " — that  is, 
persons  acting  in  the  regular  execution  of  the  functions  of  magis- 
tracy— '' '  can  wish  to  withhold  from  us  ?  Consider,  it  is  one  and 
the  same  corrupt  and  corrupting  influence  which  at  this  time  domi- 
neers in  Ireland,  Scotland,  and  England.  Can  you  believe  that 
those  who  send  virtuous  Irishmen  and  Scotchmen  fettered  with 
felons  to  Botany  Bay,  do  not  meditate,  and  will  not  attempt  to  seize 
the  first  moment  to  send  us  after  them  ?  Or,  if  we  had  not  just 
cause  to  apprehend  the  same  inhuman  treatment,  if,  instead  of  the 
most  imminent  danger,  we  were  in  perfect  safety  from  it,  should  we 
not  disdain  to  enjoy  any  liberty  or  privilege  whatever  in  which  our 
honest  Irish  and  Scotch  brethren  did  not  equally  and  fully  partici- 
pate with  us  ?  Their  cause,  then,  and  ours  is  the  same,  and  it  is 
both  our  duty  and  our  interest  to  stand  or  fall  together/  " 

Gentlemen,  recollect  the  expressions  that  I  read  to  you  from 
Skirving  8  letter :  "  Will  you  wait  till  barracks  are  erected  in  every 
village,  and  till  subsidised  Hessians  and  Hanoverians  are  upon 
us  ? "  You  will  now  see  from  the  proceedings  I  am  stating  to 
you  that  the  time  was  came  that  they  were  not  only  virtuous 
but  amrageous  enough  to  do  an  act  which,  in  1792  and  1793, 
though  they  were  vir&ous  enough  to  do,  they  were  not  courageous 
enough  to  do. 

"  *  Ton  may  ask,  perhaps,  by  what  means  shall  we  seek  redress  ? 
We  answer,  that  men  in  a  state  of  civilised  society  are  bound  to 
seek  redress  of  the  grievances  from  the  laws,  as  long  as  any  redress 
can  be  obtained  by  the  laws ;  but  our  common  Master,  whom  we 
serve  (whose  law  is  a  law  of  liberty,  and  whose  service  is  perfect 
freedom),  has  taught  us  not  to  expect  to  gather  grapes  from  thorns, 
or  figs  from  thistles :  toe  must  have  redress  from  our  own  latvs.' " 
Were  they  to  be  a  convention  of  the  people,  then,  without  making 
laws  ?  They  approve  the  whole  conduct  of  the  British  Convention, 
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that  would  not  let  others  make  laws;  and  yet  were  they  not  to  make 
laws? 

"  *  We  mtist  have  redress  from  our  own  laws^  "  and  not  from 
other  laws.  The  laws  of  Great  Britain  are  thus  described :  "  *  The 
laws  ofvur  plunderers^  enemies,  and  oppressors/"  Indeed,  if  the 
legislature  of  their  country  were  their  plunderers,  enemies,  and 
oppressors,  in  their  notions,  it  would  be  very  difficult  to  suppose 
that  they  were  to  have  redress  from  the  laws  of  that  legislature ; 
but  then  it  follows,  of  course,  that  they  meant  to  have  redress  from 
laws  made  by  some  other  body  that  had  authority  to  make  laws  ; 
and  what  that  other  body  is,  but  the  convention  which  they  deter- 
mine upon,  must  be  left  for  those  to  say  who  can  find  it  out  They 
go  on  tnen  to  say : — 

"  *  There  is  no  redress  for  a  nation  circumstanced  as  we  are,  but 
in  a  fair,  free,  and  full  representation  of  the  people/"  Now,  here 
again  I  ask,  what  is  that  fair,  full,  and  free  representation  of  the 
people,  not  mentioned  to  be  in  Parliament  ? — ^but  if  it  was,  it  would 
be  precisely  the  same  phrase  as  occurred  at  the  time  of  tiie  Com- 
monwealth. But  they  take  upon  them  to  approve  of  the  British 
Convention,  and  to  unite  the  two  nations  of  England  and  Scotland, 
to  be  a  British  convention  formed  by  delegates  from  the  diflferent 
societies  in  this  country,  and  professing  to  act  as  a  convention  of 
the  people ;  I  say,  that  it  is  that  species  of  convention  which,  in 
their  opinion,  was  Sijair^free,  and/uU  representation  of  the  people, 
in  which,  and  which  alone,  they  hoped  for  that  redress  which  they 
could  not  hope  for  from  the  Parliament  of  Great  Britain,  those  who 
were  their  plunderers,  their  enemies,  and  oppressors  ?  Could  it  be 
possible  for  them  to  suppose  that  they  could  make  Parliament  the 
willing  or  unwilling  organ  of  bringing  about  this  representation  of 
the  people,  to  subsist  by  annual  stmrage  and  universal  representa- 
tion ?  Could  it  have  entered  into  their  imagination  that  those 
whom  they  call  their  plunderers,  enemies,  and  oppressors,  would 
ever  become  the  voluntary  or  involuntary  instrument  of  doing  that 
which  was  the  object  of  all  these  societies,  from  March  1791  till 
they  were  checked  in  the  execution  of  their  purposes  ? 

Then  follows  a  resolution  that  will  require  likewise  your  very  par- 
ticular attention : — **  *  Resolved,  That  during  the  ensuing  session  of 
Parliament,  the  general  committee  of  this  society  do  meet  daily,  for 
the  purpose  of  watehing  the  proceedings  of  the  Pai*liament  and  of 
the  administration  of  the  government  of  this  country.' "  This  was 
to  be  published ;  they  do  not,  therefore,  venture  to  insert  totidem 
verbis  that  resolution  which  I  have  stated  to  you  was  so  solemnly 
made,  and  so  sacredly  sworn  to  in  the  Scoteh  convention ;  but  they 
resolve,  "  *  That  upon  the  first  introduction  of  any  bill  or  motion 
inimical  to  the  liberties  of  the  people,  such  as  for  landing  foreign 
troops  in  Great  Britain  or  Ireland,  for  suspending  the  Hab^s 
Corpus  Act,  for  proclaiming  martial  law,  or  for  preventing  the 
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people  from  meeting  in  societies  for  constitutional  information.' " 
What  the  meaning  of  the  term  constitutional  is,  we  can  judge  by 
this  time ;  that  upon  any  express  motion  of  this  nature,  "  '  or  any 
o^Aer  innovation  of  a  similar  nature;  that  on  any  of  these  emer- 
gencies the  general  committee  shall  issue  summonses  to  the  dele- 
gates of  each  division,  and  also  to  the  secretaries  of  the  different 
societies  affiliated  and  corresponding  with  this  society,  forthwith  to 
call  a  general  convention  of  the  people^  to  be  held  at  such  place  and 
in  such  a  manner  as  shall  be  specified  in  the  summons,  for  the  pur- 
pose of  taking  such  measures  into  their  consideration/  "  They  omit 
the  case  of  invasion  in  this  publication.  But  what  is  this,  suppos- 
ing nothing  had  passed  in  Scotland  of  what  I  have  stated  to  you  ? 
What  I  Is  the  legislature,  is  the  rule  and  government  in  this  great 
country,  reduced  to  this  state,  that  it  shall  find  no  protection  in  the 
administration  of  the  law  of  the  country  against  persons  associating 
and  affiliating  themselves  for  the  purposes  which  they  declare  here  ? 
Is  no  motion  to  be  made  in  Parliament  for  any  purpose  which  these 
societies  choose  to  comprehend  under  the  terms  ''  any  other  inno- 
vation," without  explaining  what  it  means  ? — ^but  what  ? — but  that 
bodies  of  men  are  to  come  together,  claiming  to  themselves  the  civil 
and  political  authority  which  exists  in  the  natural  and  physical 
qualities  of  the  people,  and  then  to  contend  that  they  have  got  a 
(xmoeniion  of  (he  people  I 

Now,  do  they  convene  the  people?  In  fact,  it  will  be  said, 
nothing  like  it  But  they  call  themselves  a  convention  of  (he  people 
in  the  very  terms  that  they  use.  The  summonses  are  to  go  to  the 
delegates  of  each  meeting,  and  also  the  secretaries  of  the  different 
societies  corresponding  with  this  society,  and  nowhere  else.  For  what 
purpose  ?  To  call  a  general  convention  of  the  people  I  Then,  what 
is  the  meaning  of  all  that,  taking  it  with  its  context  ?  It  is  this : 
from  your  laws — the  laws  of  you,  our  plunderers,  enemies,  and  op- 
pressors— ^we  can  expect  no  relief.  We  do  not  mean  to  come  to  you 
for  any ;  but  we  will  watch  you,  and  if  you  dare  to  propose  an  inno- 
vation of  any  sort,  we  shall  call  a  fair  ^  free,  andfiU  representation 
of  {he  people.  Composed,  pray  how  ?  By  delegates  from  our  socie- 
ties, to  seek,  as  a  general  convention  of  the  people,  redress  fi*om  our 
own  laws.  It  appears  to  me  that  the  reasoning  upon  this  paper  is 
80  whole  and  entire,  that  it  is  out  of  the  power  of  human  ingenuity 
to  touch  it. 

Then  they  resolve,  "  That  a  hundred  thousand  copies  of  the 
'Address  to  the  People  of  Great  Britain  and  Ireland'  shall  be 
printed."  Then  they  follow  this  up  with  the  publication  of  a  gi'eat 
many  toasts  ;  and  really  when  one  mentions  such  a  tiling  as  toasts 
in  the  trial  of  a  great  national  cause,  such  as  this  undoubtedly  is, 
one  is  afraid  of  its  sinking  into  insignificance ;  and  yet  this  is  a 
great  feature  in  this  cause.  You  will  find  that,  previously  to  one 
of  the  most  seditious  meetings  which  was  ever  held  in  this  country, 
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it  was  thought  of  importance  enough  that  they  should  meet  once, 
twice,  or  thrice  in  committees,  in  order  to  frame  toasts  which  were 
best  calculated  to  inflame  their  minds,  and  to  urge  those  forward 
who  were  already  en^iged  in  these  projects :  "  The  rights  of 
man ; "  "  The  British  Convention  ; "  "  Success  to  the  arms  of  free- 
dom, against  whomsoever  directed."  This  is  during  the  war: 
against  whom  were  the  arms  of  freedom  directed  in  the  opinion  of 
these  persons  ?  You  remember  they  said,  that  "  the  Elector  of 
Hanover  may  join  his  troops  to  traitors  and  robbers  ;  but  the  King 
of  Great  Britain  will*  do  well  to  remember  that  this  country  is  not 
Hanover;  should  he  forget  the  distinction,  we  will  not."  They 
corresponded  with  the  French  in  October  ;  and,  in  November  1792, 
they  state  to  you  that  the  principles  of  their  resolutions  are  those 
upon  which  they  meant  to  act ;  that  Great  Britain  was  now  engaged 
in  a  war  which  they  condemned,  in  which  the  arms  of  freedom,  as 
they  said,  had  never  been  engaged  on  the  part  of  Great  Britain; 
Then  the  meaning  of  the  toast  is  obvious.  Another  toast  was, 
"  The  virtuous  and  spirited  citizens  now  in  confinement  for  mat- 
ters of  opinion."  Now,  these  matters  of  opinion  are  acts  all  done 
in  the  long  tissue  and  detail  of  a  conspiracy  to  subvert  the  monarchi- 
cal government  of  this  country,  under  its  present  legal  provisions 
and  limitations. 

The  name  of  Mr  Frost  being  mentioned — I  mean  bim  no  disre- 
spect in  saying  this— but  it  is  to  the  purpose  of  this  business  to  take 
notice  of  it.  That  gentleman  was  prosecuted  in  this  country  for 
this  doctrine :  "  No  King,  none  in  England  ;  I  am  for  liberty  and 
equality  everywhere"  What  was  the  consequence  of  that  ?  The 
judgment  of  the  law  of  England  upon  him  was,  that  he  was  guilty 
of  an  offence.  He  was  punished.  He  has  suffered  that  punishment, 
and  made  an  atonement  to  the  law.  But  these  gentlemen,  who 
sent  Mr  Frost  with  Mr  Barlow  to  state  such  doctrine  to  France, 
and  bring  such  doctrine  back  from  France,  you  find  that  they  have 
a  formal  resolution  that  they  will  sustain  this  Mr  Frost  in  all  his 
persecutions  and  prosecutions.  Does  that  mean  nothing  ?  If  Mr 
Frost  is  persecuted  for  holding  doctrines  in  the  country  which  were  . 
to  put  the  King  out  of  the  system,  is  it  no  evidence  of  intention 
with  respect  to  those  who  engaged  in  such  projects  as  I  have  men- 
tioned, that  they  do  come  to  a  resolution  in  which  they  declare 
that  the  law  questioning  the  propriety  of  declarations  of  that 
kind  amounts  to  a  persecution,  and  that  he  ought  to  be  sustained 
against  it  ? 

Gentlemen,  you  will  hear  from  witnesses  who  were  present  what 
the  proceedings  on  the  20th  of  January,  and  the  general  complexion 
and  nature  of  them  were.  Mr  Martin  being  in  the  chair,  and  Mr 
Hardy  being  present,  who  was  a  member  of  both  these  societies,  an 
attending  member  in  both  of  them,  I  will  give  you  Martin's  account 
of  the  proceedings  on  the  22d  of  January  1794,  in  a  letter  in  his 


Digitized  by  VjOOQ IC 


THE  TRIAL  OF  THOMAS  HARDY.  121 

own  handwriting,  sent  to'  Maurice  Margarot,  at  Edinburgh,  who 
had  advised,  you  will  recollect,  the  London  Corresponding  Society 
to  come  to  some  strong  resolutions ;  who  had  urged  that  now  is  the 
time,  that  two  months  in  Scotland  wotM  do  the  business,  provided 
they  did  their  duty  in  England. 

'*  My  dear  Sir, — I  dare  say  you  think  I  have  forgot  you  from  my 
not  having  written  to  you,  but  you  know  my  sentiments  so  well 
that  it  was  unnecessary  for  me,  and  would  probably  have  been  im- 
proper, to  say  much  on  the  subject  of  your  mission."  Then  he  states 
something  about  private  business. 

"  We  had  a  meeting  on  Monday ;  I  was  in  the  chair.  The  news- 
paper gives  our  numbers  at  500 ;  but  we  were  nearer  1500.  Every- 
thing was  well  conducted,  that  is  to  say,  regularly,  and  the  proceed- 
ings were  tolerably  bold.  Mr  Hardy,  I  dare  say,  has  sent  you  a 
copy  of  the  address  and  resolution. 

"  Your  conduct  receives  universal  approbation  ;  and  though  I  at 
one  time  dreaded  the  want  of  money,  yet  that  is  now  over.  Those 
who  opposed  the  subscription  at  first  are  now  putting  their  hands 
to  the  very  bottom  of  their  pockets,  and  swear  by  God  you  shall  be 
supported  with  the  last  guinea  We  must  have  another  general 
meeting  in  a  chapel,  or  some  large  place,  and  declare  the  purpose 
of  a  subscription,  and  I  think  we  shall  get  plenty  of  the  needful  for 

that  and  other  purposes.   Have  you  read  my  letter  to  Lord ? 

Do  you  incline  to  try  the  writ  of  error  ?  What  do  the  Scotch 
lawyers  think  of  it  ?  and  what  do  you  think  of  the  legal  know- 
ledge of  my  countrymen  ?  I  firmly  believe  that  the  law  is  the  only 
science  of  which  they  know  nothing. 

"  The  King  went  yesterday  to  meet  his  Parliament  ;'* — so  now 
we  have  got  no  Parliament  of  ours,  the  people  of  this  country — 
"  they  sat  till  six  o'clock  this  morning.  The  papers  are  not  out ; 
but  I  am  told  only  twelve  members  were  for  peace.  I  am  glad  the 
Minister  has  so  great  a  majority  within  doors  for  the  war,  and  that 
the  people  have  a  greater  majority  without  doors  against  the  war. 
The  swinish  rogues  had  the  impudence  to  write,  *  No  war,'  on  all 
the  doors  and  comers  of  the  Houses  of  Lords  and  Commons,  and 
they  had  even  the  audacity  to  groan  and  hiss  while  his  Most  Sacred 
Majesty  was  passing  to  and  from  the  House.  Nay,  I  am  told,  a 
woman,  moved  and  seduced  by  the  instigation  of  the  devil,  and  trai- 
torously intending,  Ac,  did,  in  St  James's  Park,  take  oflF  her  patten, 
and  threw  it  with  all  her  force  at  his  Majesty,  whereby  the  gJass 
of  the  state-coach  was  broken,  and  his  Majesty  put  in  fear.  God 
save  the  King,  for  if,  Ac,  as  Gerald  says  " — there  he  leaves  it. 

"  The  society  is  increasing  rapidly,  both  in  spirit  and  in  numbers, 
and  the  rich  now  begin  to  come  among  us,  and  to  sit  down  with 
pleasure  among  the  honest  men  with  the  leathern  aprons. 

"  I  could  write  to  you  strange  things,  but  I  know  not  but  this 
may  be  read  by  somebody  before  it  comes  to  your  hands." 
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Gentlemen,  after  this  had  passed,  you  will  find  that  that  letter 
was  written  by  the  X^on-esponding  Society  to  the  Society  for  Con- 
stitutional Information  which  I  &*st  mentioned  to  yon,  upon  the 
27th  of  March  1794 ;  and  now,  with  your  leave,  I  will  read  a  part 
of  it  to  you  again. 

"  I  am  directed  by  the  London  Corresponding  Society  to  trans- 
mit the  following  resolutions  to  the  Society  for  Constitutional 
Information."  I  should  tell  you  first,  in  the  order  of  time,  that  the 
Society  for  Constitutional  Information  distinctly  adopt  that  paper 
of  the  London  Corresponding  Society  of  the  20th  of  January  1794  as 
their  own,  and  order  it  to  be  entered  upon  their  books ;  they  approve 
of  the  manly  sentiments  of  it,  and  they  fully  take  it  to  themselves, 
to  all  intente  and  purposes,  as  if  it  had  been  a  conjunct  meeting  of 
them  both.  Then  the  London  Corresponding  Society  having  held 
this  language  respecting  the  convention,  and  upon  the  24th  of 
January  the  Constitutional  Society  having  adopted  the  project  of 
a  convention,  stated  in  the  address  of  the  London  Corresponding 
Society  of  the  20th,  and  the  nature  of  that  convention  being  a  con- 
vention from  the  affiliated  societies,  to  take  upon  themselves  the 
character  of  a  convention  of  the  people^  it  would  be  surprising  in- 
deed, if  the  convention  which  they  speak  of  on  the  27th  of  March 
should  be  a  convention  of  a  diflferent  nature  from  that  which  they 
had  both  agreed  to  on  the  20th  and  24th  of  January ;  and  with 
that  observation  I  come  a^n  to  this  letter  of  the  27th  of  March. 

"  I  am  directed  by  the  London  Corresponding  Society  to  trans- 
mit the  following  resolutions  to  the  Society  for  Constitutional 
Information,  and  to  request  the  sentiments  of  that  society  respecting 
the  important  measures  which  the  present  juncture  of  affairs  seems 
to  require.  The  London  Corresponding  Society  coiiceives  that  the 
moment  is  arrived" — throughout  the  years  1791,  1792,  and  1793, 
they  thought  it  was  not  arrived — "  when  a  full  and  explicit  declara- 
tion is  necessary  from  all  the  friends  of  freedom — ^whether  the  late 
illegal  and  unheard-of  prosecutions  and  sentences  shall  determine 
us  to  abandon  our  cause,  or  shall  excite  us  to  pursue  a  radical 
reform  with  an  ardour  proportioned  to  the  magnitude  of  the  object, 
and  with  a  zeal  as  distinguished  on  our  parts  as  the  treachery  of 
others  in  the  same  glorious  cause  is  notorious  ?  The  Society  for 
Constitutional  Information  is,  therefore,  required  to  determine 
whether  or  no  they  will  be  ready  when  called  upon  to  act  in  con- 
junction with  this  and  other  societies,  to  obtain  a  fair  representa- 
tion of  the  people ;  whether  they  concur  with  us  in  seeing  the 
necessity  of  a  speedy  convention,  for  the  purpose  of  obtaining,  in  a 
constitutional  and  legal  method,  a  redress  of  those  grievances  under 
which  we  at  present  labour." 

Now,  in  the  first  place,  with  respect  to  the  words  "  constitutional 
and  legal  method,"  these  persons  have  not  much  to  claim  upon  the 
score  of  the  effect  and  force  of  the  words  *'  constitutional  and  legal 
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method,"  which  appear  through  all  their  transactions  of  the  years 
1792  and  1793,  and  more  particularly  through  the  transactions  of 
1793,  as  they  apply  to  the  British  convention  in  Scotland,  to  be 
thought  consistent  with  the  existence  of  a  convention  of  such  a 
character  as  that  had ;  and  if  it  was  their  purpose  to  have  a  con- 
vention of  the  people  by  summonses  to  affiliated  societies,  that 
convention  to  take  upon  itself  the  power  of  the  people,  it  is  in  vain 
that  they  talk  of  legal  and  constitutional  methods ;  it  is  in  vain,  if 
the  thing  they  mean  to  do,  and  the  manner  of  doing  it,  is  not  legal 
or  constitutionaL  Upon  this  letter,  I  apprehend,  after  what  has 
passed,  there  cim  be  no  doubt  what  is  meant  by  a  convention.  But 
it  is  not  left  there ;  for  in  the  third  resolution  they  state,  that 
"  there  ought  to  be  immediately  a  convention  of  the  people  by  dele- 
gates"— mark  tiie  words — "  deputed  for  that  purpose  from  the 
different  societies  of  the  Friends  of  Freedom  assembled  in  the  various 
parts  of  this  nation." 

Then  here  is  a  convention  of  the  same  character,  of  the  same 
name,  and  the  same  constitution,  as  that  mentioned  in  the  resolu- 
tion of  the  20th  of  January  1794.  Now,  to  whom  is  this  proposed  ? 
It  is  proposed  to  that  Constitutional  Society  which  had  adopted  the 
address  of  the  20th  of  January  1794,  and  which  had  also  said,  by 
approving  that  address,  that  they  were  of  opinion  that  redress  was 
not  to  be  obtained  by  the  laws  of  England,  but  that  they  were  to 
have  redress  against  their  oppressors,  plunderers,  and  enemies,  by 
their  own  laws — by  that  sort  of  representation  of  the  people  which 
is  formed  by  a  convention  of  the  people  summoned  from  those 
associated  societies.  Then  what  follows  upon  it?  Though  the 
thing  is  couched  in  phrases  that  are  a  little  ambiguous,  yet  no 
human  being,  judging  honestly,  can  doubt  the  meaning  of  it.  It  is 
that  there  s£ill  be  this  convention,  to  act  as  a  convention  of  the 
people,  with  the  power  of  the  peojjle,  having  all  civil  and  political 
antnorify.  The  prisoner  is  sufficiently  involved  already  it  such  a 
convention  never  had  been  thought  of ;  but  then  the  two  societies 
form  a  eonmiittee  of  correspondence  and  co-operation  for  the  pur- 
pose o£  bringing  together  that  convention,  which  they  had  said  was 
the  only  mean  by  which  Britons  could  enjoy  their  liberties  or  pro- 
tect themselves  against  the  legitimate  government  of  the  country, 
including  in  it  their  plunderers,  enemies,  and  oppressors. 

G(enilemen,  when  I  lay  this  evidence  before  you,  if  I. stopped 
here  I  should  be  glad  to  learn  why  this  is  not  a  step  taken  for 
the  execution  of  such  a  purpose  as  I  have  before  stated — a  step 
taken  for  constituting  a  boay,  or  a  step  taken  towards  devising 
the  means  of  constituting  a  body,  which  was,  like  the  conven- 
tion mentioned  in  the  speech  of  Barr^re,  to  supersede  the  legisla- 
ture, to  depose  the  King,  to  suffer  him  to  have  no  existence  but 
what  their  good-will  and  j)leasure  would  allow  him,  against  the 
will,  as  the  language  of  the  indictment  states  it,  and  in  defiance  of 
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the  authority  of  the  Parliament — to  depose  the  King  ; — for  if  these 
people  have  the  sovereign  power — and  they  must  have  the  sovereign 

Eower  upon  their  own  principles — the  King  of  England  cannot 
ave  it  in  the  manner  in  which  it  is  vested  in  him  now.  He  was 
bound  to  resist  such  a  project  as  this  ;  he  owed  it  to  every  good 
subject  in  his  country  to  resist  it ;  he  was  sworn  to  do  it  by  the 
solemn  obligation  of  his  coronation  oath :  you  cannot  therefore  con- 
template a  case  of  his  acting  otherwise — ^the  King  being  bound  to 
resistance  for  the  security  of  the  subject,  and  for  the  sake  of  observ- 
ing his  oath — ^for  the  sake  of  continuing  to  reign  according  to  the 
terms  of  that  oath,  according  to  the  statutes  agreed  upon  in  Parlia- 
ment assembled  and  the  laws  and  customs  of  the  same. 

But,  gentlemen,  I  do  not  stop  here.  You  will  find  also  that  there 
was  a  meeting  at  Chalk  Farm,  the  particulars  of  which  I  will  not 
state  further  than  to  say,  that  when  they  are  read,  you  will  see  that 
that  meeting  at  Chalk  Farm  was  a  step  taken  in  the  further  prose- 
cution of  the  functions  of  that  committee  of  co-operation — that  it 
was  a  measure  taken  for  the  express  purpose  of  trying  the  temper 
of  the  people,  of  seeing  what  they  could  do  by  numbers.  That 
meeting  was  held  in  April  1794 ;  and  it  is  very  remarkable  that  it 
appears  there  were  meetings  in  other  parts  of  this  kingdom  ;  more 
particularly  it  appears,  from  a  letter  found  in  the  possession  of  this 
prisoner,  that  as  there  was  a  meeting  in  the  open  air  at  Chalk  Farm, 
so  there  were  meetings  elsewhere.  It  required  vigilance — it  required 
the  interposition  of  some  strong  hand,  by  Parliament  or  other- 
wise— to  preserve  you  in  the  situation  in  which  you  now  are.  If  it 
be  the  will  of  these  persons  that  you  shall  not  remain  in  it,  it  is, 
at  least,  the  duty  of  those  who  are  to  watch  over  the  country  as  long 
as  it  can  exist,  that  it  shall  not  be  destroyed  by  any  fault  of  theirs ; 
but  you  will  find  there  were  meetings  in  the  open  air  at  Leeds, 
Wakefield,  Huddersfield,  Bradford,  Birstall,  and  at  various  other 
places.  This  project  of  a  convention  had  been  communicated  to 
many  parts  of  the  country,  and  too  many  of  them  had  assented  to 
it ;  not  only  assented  to  it,  but  it  will  be  proved  that  the  prisoner 
sent  a  circular  letter  to  the  remotest  parts  of  this  kingdom  (which 
I  will  now  read)  for  the  purpose  of  assembling  this  convention — for 
the  purpose  of  carrjdn^  into  effect  the  project  of  this  British  con- 
vention, the  body  of  which  had  been  dissipated,  but  which  was  still 
carrying  on  its  purposes  by  measures  precisely  the  same  as  those 
which  had  existed  in  this  part  of  the  island. 

You  will  find  that  the  prisoner  writes  this  circular  letter  to  all 
those  societies ;  and  the  addressing  this  circular  letter  to  all  the 
societies  shows  that  the  convention  that  was  to  be  called  was  not 
to  be  a  convention  of  the  people  at  large,  but  a  convention  of  dele- 
gates summoned  from  the^e  societies,  to  usurp  the  character  of  **  a 
convention  of  the  people."  "The  critical  moment  is  arrived." 
Mark  the  difference  of  language:  in  1793  the  time  is  not  yet  come. 


Digitized  by  VjOOQ IC 


THE  TRIAL  OF  THOMAS  HARDY.  125 

men  are  not  virtuous  nor  courageous  eTiough ;  in  1792  they  eocpected 
mthmgfrom  Parliament ;  in  1793  they  eocpected  every  thing  from  (he 
societies  in  due  time;  and  now  they  assert  that  the  due  time  is  comCj 
that  the  fulness  of  time  is  come.  "  The  critical  moment  is  arrived, 
and  Britons  must  either  assert  with  zeal  and  firmness  their  claims 
to  liberty,  or  yield  without  resistance  to  the  chains  that  ministerial 
nsarpation  is  forging  for  them.  Will  you  co-operate  with  us  in  the 
only  peaceable  measure  " — ^a  very  peaceable  measure  a  convention 
of  this  sort ! — "  that  now  presents  itself  with  any  prospect  of  suc- 
cess ?  We  need  not  intimate  to  you  that,  notwithstanding  the  un- 
paralleled audacity  of  a  corrupt  and  overbearing-faction  " — now  this 
corrupt  and  overbearing  faction  is  the  King,  Lords,  and  Commons 
of  Great  Britain — **  which  at  present  tramples  on  the  rights  and 
liberties  of  the  people,  our  meetings  cannot,  in  England,  be  inter- 
rupted without  the  previous  adoption  of  a  Convention  Bill."  A 
Convention  Bill  I  this  shows  the  reason  for  their  resolutions  in  Scot- 
land about  permanent  sittings  and  the  meeting  of  another  British 
convention,  and  for  their  language  which  they  held  upon  the  20th 
of  January  1794 :  "  a  measure  it  is  our  duty  to  anticipate" — mark 
these  words — "  our  duty  to  anticipate,  that  the  ties  of  union  may  be 
more  firmly  drawn,  and  the  sentiments  and  views  of  the  different 
societies  throughout  the  nation  be  compared."  What  was  their 
object  in  this  circular  letter  ?  If,  when  the  British  convention  in 
Edinburgh  sat,  there  had  been  a  motion  for  a  Convention  Bill  in  the 
Parliament  of  Great  Britain,  why  their  object  was  then,  we  per- 
ceive, that  of  being  ready  at  an  hour's  warning,  communicating  in 
all  parte  of  the  kingdom  to  their  delegates  that  solemn  resolution, 
which  had  been  made  in  the  British  convention  upon  the  6th  of 
November ;  they  were  instantly,  before  the  project  of  such  a  bill 
could  in  Parliament  ripen  out  of  notice  of  a  motion  into  a  bill  once 
read,  to  be  assembled  m  Edinburgh  to  prevent  any  such  bill  pass- 
ing ;  they  solemnly  vowed  to  each  other,  hand  in  hand,  and  standing 
up,  to  give  the  greater  solemnity  to  the  declaration,  "  that  the 
moment  such  a  biU  as  that  was  introduced  into  Parliament,  they 
would  resist  it  at  the  hazard  of  their  lives."  Then  what  did  they 
mean  in  this  circular  letter  ?  They  meant  that,  while  as  yet  the  bare 
expectation  of  a  Convention  Bill  might  exist.,  while,  as  yet,  no  notice 
of  such  a  motion  wafl  given  or  heard  of  in  Parliament,  that  it  was 
their  duty  to  anticipate  what  Parliament  might  possibly  think  of. 
How  to  anticipate  it  ?  To  anticipate  it  by  means  of  a  convention 
assuming  the  character  of  a  British  convention  of  the  people,  but 
del^ated  from  these  societies,  to  sit,  not  at  Edinburgh,  but  to  sit 
at  a  place,  as  you  will  find,  which  they  durst  not  name,  and  for  the 
purpose  of  conducting  this  project  with  more  security,  as  you  find 
by  this  letter,  to  sit  at  a  place  that  was  to  be  kept  secret  in  order 
that  the  purpose  might  not  be  disappointed.  "  A  measure,^'  they 
proceed,  speaking  of  a  Convention  Bill,  **  it  is  our  duty  to  anticipate. 


Digitized  by  VjOOQ IC 


12G  THE  attobney-genebal's  speech  ok 

that  the  ties  of  union  may  be  more  firmly  drawn,  and  the  sentiments 
and  views  of  the  different  societies  throughout  the  nation  be  com- 
pared while  it  is  yet  in  our  power,  so  as  to  guide  and  direct  the 
future  operations  of  the  friends  of  freedom.  Bouse  then  to  one 
exertion  more,  and  let  us  show  our  consciousness  of  this  important 
truth.  If  we  are  to  be  beaten  down  with  threats,  prosecutions,  and 
illegal  sentences,  we  are  unworthy,  we  are  incapable  of  liberty.  We 
must,  however,  be  eocpeditioua,  Hessians  and  Austrians" — ^here  is  the 
idea  that  came  from  Scotland  again — *'  are  already  among  us,  and 
if  we  tamely  submit,  a  cloud  of  these  armed  barbarians  may  shortly 
be  poured  in  upon  us." 

The  introduction  of  sick  men  into  this  country  for  the  humane 
purpose  of  giving  them  that  air  which  they  could  not  obtain  while 
on  board  a  ship,  is  made  the  pretext  of  this  letter  for  stating  that 
^*  Hessians  and  Austrians  are  already  among  us,  and  if  we  tomely 
submit,  a  cloud  of  these  armed  barbarians  may  be  poured  in  upon 
us.  Let  U8  form  then  another  British  convention,'^  What  was 
that  convention  ?  They  expressly  state  it  to  be  a  convention  o/tJte 
people,  and  a  convention  which  is  to  assume  controlling  powers  over 
the  legislature.  *'  We  have  a  central  situation  in  our  view,  which 
we  bdiieve  would  be  most  convenient  for  the  whole  island,  but 
which  we  forbear  to  mention  (entreating  your  confidence  in  this 
particular)  till  we  have  the  answer  of " — whom  ? — **  of  the  societies 
with  which  we  are  in  correspondenca"  What !  is  that  a  conven- 
tion of  the  people  ?  or  of  the  societies  assuming  the  character  of  a 
convention  of  the  people  ?  "  Let  us  have  your  answer  then."  Now, 
give  me  leave  to  ooserve  how  nearly  this  project  was  to  being  car- 
ried into  effect :  *'  Let  us  have  your  answer,  then,  by  the  20th  at 
furthest,  earlier  if  possible,  whether  you  approve  of  the  measure, 
and  how  many  dele^tes  you  can  send,  with  the  number  also,  if 
possible,  of  your  societies." 

Gentlemen,  this  will  be  proved  to  you  to  have  travelled  as  far  as 
Strathaven,  to  have  been  received  there,  and  delegates  to  have  been 
appointed  in  consequence  of  the  solicitation.  And  then,  as  in  the 
British  convention  in  the  month  of  November  1793,  this  great 
project  of  calling  together  a  body  which  was  to  put  an  end  finally 
to  the  existence  of  Parliament,  was  to  be  conducted  by  a  secret 
committee ;  because  its  operations,  its  assembling,  and  tiie  means 
which  were  to  be  taken  for  it,  could  not  be  committed  to  numbers, 
a  secret  committee  was  then  appointed.  This  letter  ends :  *'  For 
the  management  of  this  business  we  have  appointed  a  secret  com- 
mitt^.  You  will  judge  how  far  it  is  necessary  for  you  to  do  the 
same." 

Gentlemen,  the  next  proceedings  were  at  Chalk  Farm.    In  these 

Sroceedings,  it  appears  they  have  stated  to  the  society  called  "  The 
'riends  of  the  People,'*  this  measure  of  a  convention  ;  that  measure 
"  The  Friends  of  the  People  "  refused  to  agree  in.     You  will  find 
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that,  refusing  to  agree  in  that  measure  at  the  meeting  at  Chalk 
Farm,  when  it  was  stated  that  the  Society  of  the  Friends  of  the 
People  would  not  agree  in  it — indeed,  a^ee  in  it  they  could  not — 
you  will  find  what  was  the  reception  which  the  communication  of 
that  information  met  with — an  universal  ffroan  from  a  large 
body  of  men,  amounting,  I  believe,  to  a  couple  of  thousand,  there 
assembled. 

Gentlemen,  this  committee  of  correspondence  and  co-operation, 
you  will  find,  met ;  you  will  find  that  there  is  in  the  handwriting 
of  the  prisoner,  in  a  very  short  note,  an  account  of  what  was  done 
when  they  met ;  that  one  of  the  first  steps  towards  the  accomplish- 
ment of  their  purposes  was  a  communication  of  the  correspondences 
of  the  country  societies  to  those  who  were  to  be  the  delegates  of  the 
CoQstitutionid  Society ;  but  the  meeting  was  broken  up  by  the  appre- 
hension of  the  prisoner  and  others,  which  has  led,  as  I  before  stated, 
to  this  prosecution. 

Genuemen,  I  have  before  told  you  that  I  conceived  it  was  com- 
petent for  me — ^as  indeed  I  apprehend,  without  question,  it  is — after 
proving  the  conspiracy,  to  show  the  conduct  of  the  persons  who 
were  parties  in  tnat  conspiracy,  in  furtherance  of  the  conspiracy, 
when  it  is  proved.  You  will  find  that  one  of  the  persons  who 
attended  the  meeting  of  the  20th  of  January  1794,  and  who  was  a 
very  active  member  of  the  London  Corresponding  Society,  and  like- 
wise one  of  the  committee  of  correspondence  and  co-operation,  which 
I  have  alluded  to  as  the  final  act  of  this  business,  gives  himself  this 
account  of  the  transactions  of  the  20th  of  January  1794,  and  of 
other  circumstances :  this  is  Mr  Thelwall. 

"  It  is  with  infinite  satisfaction  that  at  last  I  received  a  letter 
from  vou ;  it  was  brought  this  morning  by  Citizen  Lee,  and  has 
heen  delayed,  I  understand,  this  fortnight  at  Eotherhithe  by  some 
accident 

"  I  am  too  well  acquainted  with  mankind  to  be  surprised,  too 
much  of  a  philosopher  to  be  angry,  at  the  abuse  and  misrepresenta- 
tion of  mistaken  men ;  but  I  shall  endeavour,  as  I  wish  to  preserve 
the  good  opinion  of  a  man  whom  I  remember  with  esteem,  to  send 
you  such  printed  documents  as  will  prove  to  you  that,  instead  of 
having  deserted  the  cause  of  liberty,  I  have  redoubled  my  zeal,  and 
that  there  is  not  at  this  time  in.  England  a  man  that  goes  bolder 
lengths,  and  exposes  himself  to  more  danger,  in  the  cause  of  liberty 
than  myself.  1  have  been  for  four  or  five  months  past  almost  the 
sole  labourer  upon  whom  the  fatigue,  the  danger,  and  the  exertions 
of  the  London  Corresponding  Societies,  the  onlyavowed  mns  culottes 
in  the  metropolis,  have  rested ;  and  have  been  otherwise  so  active 
in  the  cause,  as  scarcely  to  have  passed  a  week  without  threats  and 
conspiracies  from  the  Government  and  its  purblind  adherents.  Ever 
sbce  the  famons  or  infamous,  call  it  whicn  you  will,  proclamation 
of  November  1792,  I  have  been  frequenting  all  public  meetings 
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where  anything  could  be  done  or  expected,  have  been  urging  and 
stimulating  high  and  low,  and  endeavouring  to  rally  and  encourage 
the  friends  of  freedom.  I  have  been  constantly  sacrificing  interest 
and  security,  offending  every  personally  advantageous  connexion, 
till  ministerialists,  oppositionist,  and  moderees,  hate  me  with  equal 
cordiality,  and,  if  I  may  judge  by  their  conduct,  fear  me  as  much 
as  they  hate. 

"  For  these  four  months,  I  have  been  giving  political  lectures 
and  printing,  and  appropriating  the  whole  receipts,  till  the  last 
fortnight,  to  the  support  of  our  delegates  to  the  British  conven- 
tion ;  for  the  history  of  which  I  must  refer  you  to  Citizen  Talbot, 
whom  I  have  not  seen,  but  whom  I  hope  to  see  before  he  leaves 
England." 

He  then  gives  an  account  of  the  meetings  I  have  been  stating  to 
you,  and  of  his  lectures.     Then  he  says — 

"  Adieu.  I  will  collect  together  what  political  papers  I  can  to 
send  to  you  when  I  can  find  leisure.  Do  write  to  me ;  let  me  know 
something  about  the  state  of  politics  and  society  in  America.  I  fear 
you  are  somewhat  short  of  the  true  scvns  culotte  liberty ;  that  you 
have  too  much  veneration  for  property,  too  much  religion,  and  too 
much  law." 

"  I  fear  you  are  somewhat  short  of  the  true  sans  ctdotte  liberty." 
Now,  that  is,  that  you  have  too  much  veneration  for  property,  too 
much  religion,  and  too  much  law. 

Gentlemen,  having  now  gone  through  the  written  evidence,  I  am 
to  state  to  you  some  other  circumstances.  I  have  not,  indeed,  stated 
all  the  written  evidence,  because  you  will  have  written  evidence  laid 
before  you  of  stimulations,  under  singular  pretexts,  to  these  socie- 
ties to  arm  themselves.  You  will  find,  for  instance,  that  if  a 
debate  happened  in  that  Parliament,  where  they  meant  hereafter  to 
suffer  no  debate,  about  the  Hessians  and  Hanoverians,  they  circu- 
lated among  them  papers — and  it  will  be  brought  home  to  those  with 
respect  to  whom  it  is  stated — ^to  this  effect :  "  The  Ins  tell  us  we  are 
in  danger  of  invasion  from  the  French  ;  the  Oats  tell  us  that 
we  are  in  danger  from  the  Hessians  and  Hanoverians.  In  either 
case,  we  should  arm  ourselves.  Get  arms,  and  learn  how  to  use 
them." 

You  will  likewise  find,  upon  this  part  of  the  case,  that,  after  the 
dispersion  of  the  British  convention  in  Edinburgh,  after  it  was  seen 
that  the  law  of  this  country  was  strong  enough  to  beat  down  a  con- 
spiracy of  that  kind,  acting  by  their  mere  naked  numbers,  that  it 
became  then,  in  their  opinion,  necessary  to  the  accomplishment  of 
their  purpose  to  act  with  arms. 

Now,  gentlemen,  where  a  general  conspiracy  of  this  sort,  among 
affiliated  societies,  existed  in  Scotland,  Sheffield,  Norwich,  Man- 
chester, and  various  parts  of  the  kingdom,  all  aiming  at  the  same 
end,  all  acting  upon  the  same  principle,  all  involved  in  the  same 
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project  of  having  a  convention  from  the  different  parts  of  the 
united  kingdoms,  it  is  natural  that  they  should  think  of  arms :  but 
if  the  conspiracy  did  not  exist,  it  would  seem  a  very  odd  thing  that 
it  should  happen  in  fact  that,  in  these  different  parts  of  the  king- 
dom, in  Scotland,  in  Sheffield,  and  in  London,  we  should  find  per- 
sons preparing  arms  of  a  sort,  and  of  a  denomination,  which  of  late 
years  we  have  not  heard  of  in  this  country,  except  as  existing  in 
France,  and  except  as  stated  in  a  letter  from  France,  which  I  have 
read  to  you. 

But,  gentlemen,  you  will  find,  from  the  evidence  I  have  to  offer — 
and  indeed  it  is  not  surprising  that  you  should  so  find,  after  I  shall 
tell  you  that,  in  the  pocket  of  one  of  the  parties  in  this  conspiracy, 
and  distributed  also  in  divisions  in  the  London  Corresponding 
Society,  w^ere  papers  importing  that»  upon  the  1st  of  April  1794, 
was  to  be  performed,  "  The  Guillotine,  or  George's  Mead  in  a 
Basket,'' — ^papers  in  which  the  sacred  person  of  the  King  is  so 
spoken  of,  and  in  which  all  orders  of  men,  under  ludicrous  repre- 
sentations of  them  to  their  country,  were  doomed  to  lamp-irons 
and  to  suspension ; — ^after  I  shall  tell  you,  that  I  am  instructed  that 
Mr  ThelwaU  could,  when  retiring  from  Chalk  Farm,  take  a  pot  of 

farter  in  his  hand,  with  a  knife  take  off  the  head,  and  say,  "  Thus 
would  serve  all  kings ;"  if  you  should  find  such  language  used, 
I  am  persuaded  you  will  not  be  surprised  to  find  pikes  in  the  hands 
of  these  men  and  their  associates — ^to  find  muskets  in  the  hands  of 
these  men  and  their  associates.  Do  not,  gentlemen,  let  us  be  mis- 
led by  the  great  doctrine  of  the  Bill  of  Bights,  that  every  man  has 
a  right  to  arms  for  his  own  protection.  He  has  without  question  a 
right  to  convenient  arms  for  his  own  defence ;  but  the  pomt  before 
a  jury  will  be,  for  what  purpose  had  he  the  arms  ?  If  he  attempts 
to  say  that  he  had  them  for  bis  own  defence,  if  he  had  them  in 
fact  for  a  worse  purpose,  the  attempt  to  colour  the  fact  makes  the 
fact  more  criminal. 

Gentlemen  of  the  jury,  you  will  find  that  Mr  Yorke,  in  the 
month  of  November  1793,  will  be  proved  to  have  been  at  one  of 
the  divisions  of  the  London  Corresponding  Society,  stating,  that  he 
was  going  among  the  sons  of  liberty  in  Belgium,  to  bring  into 
this  country  the  true  friends  of  liberty.  You  will  find  that  hie  was 
a  member  of  the  London  Corresponding  Society,  and  constituted  a 
delegate  of  the  Constitutional  Society  to  Scotland;  that  he  has 
been  propagating  at  Sheffield  the  same  doctrine  as  his  brother 
associates  were  pro{)agating  in  London ;  that  he  was  there  directing 
the  form  in  which  pikes  should  be  made  to  persons  who  were  to 
make  sucA  instruments ;  that  the  persons  at  Sheffield  enter  into  a 
correspondence  with  the  prisoner  at  the  bar ;  that  they  inform  him 
that  these  pikes  are  made ;  that  he  delivers  the  direction  to  per- 
sons of  the  Corresponding  Society,  in  order  that  they  may  furnish 
themselves  with  these  instruments ;  and  that  they  were  to  be  fur- 

VOL.  IL  I 
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niflhed  from  Sheffield  to  a  place  here,  I  think,  the  Parrot,  in  Green 
Arbour  Alley,  or  some  other  place  in  this  town ;  and  that,  if  the 
apprehension  of  these  persons  here,  and  at  Sheffield,  had  not  put  an 
end  to  the  further  execution  of  the  project,  there  would  have  been 
a  large  importation  of  these  pikes  into  this  part  of  the  kingdom. 

Gentlemen,  you  will  find  that  this  idea  of  arms  was  carried  fur- 
ther. Tou  wiU  find  that,  for.the  use  of  this  society,  a  plate  with 
figures,  showing  the  manner  of  learning  the  military  exercise,  was 
engraved  by  a  Mr  Worship,  a  member  of  this  society.  You  will 
find  that  there  was  a  nailitary  society  in  Lambeth,  and  another  in 
Turnstile,  Holborn.  They  were  smaU^in  their  beginnings,  I  admit ; 
but  these  things  must  be  so  in  their  beginnings.  And  you  will  find 
that  the  prisoner  at  the  bar  gave  to  a  witness  of  the  name  of 
Edwards,  a  direction  of  whom  to  obtain  pikes  at  Sheffield.  Mr 
Williams,  another  witness,  who  will  be  called  to  you,  who  is  a  gun- 
engraver  in  the  Tower,  made  muskets  for  the  use  of  these  societies 
in  Lambeth  and  in  Turnstile,  with  an  express  protest  that  be 
should  not  be  employed,  unless  he  himself  became  a  member  of  the 
societies.  You  will  find  accordingly  that  he  did  become  a  member 
of  them.  You  will  find  that  they  drilled  at  particular  places. 
Gentlemen,  I  give  you  this  outline  of  this  part  of  the  evidence, 
because  I  do  not  wish  to  enter  more  into  the  particulars  than  to 
give  you  a  general  impression  of  the  nature  of  the  case  which  I 
have  to  lay  &fore  you. 

You  will  likewise  see,  what  is  natural  enough  to  happen,  when 
you  find  in  the  book  of  the  Society  for  Constitutional  Information 
that  Mr  Home  Tooke  could  think  of  giving  notice,  that  he  would 
move  "  that  two  books  should  be  opened,  one  of  them  (bound  in 
black)  in  which  should  be  entered  all  the  enormities  of  those  who 
deserve  the  censure ;  and  in  the  other,  the  merits  of  those  who  de- 
serve the  gratitude  of  the  society."  You  will  not  be  surprised  if 
you  should  find  persons  in  these  affiliated  societies  of  lower  descrip- 
tions holding  conversations  about  seizing  the  mostaugust  persons  in 
the  nation ;  if  you  should  hear  of  their  holding  conversations  about 
the  situation  of  persons  in  the  House  of  Commons,  and  the  means 
by  which  they  could  know  their  persona 

Upon  the  whole,  gentlemen  of  the  jury,  I  shall  now  lay  the 
testimony  before  you,  submitting  this  written  evidence  to  you,  call- 
ing witnesses,  above  all  exception,  to  a  great  part  of  the  case ;  call- 
ing some  witnesses  whom,  I  now  avow  to  you,  you  will  find  were 
persons  employed  by  Grovernment  to  watch  over  the  proceedings  of 
these  societies,  and  who  therefore  became  informed,  in  consequence 
of  such  employment,  of  some  of  their  transactions ;  and  Government 
would  have  been  wanting  to  itself^  and  would  have  been  wanting  to 
a  degree  of  criminality  which  no  man  can  describe,  if  this  country 
had  at  this  moment  been  in  the  state  in  which  it  would  have  been, 
if  these  pikes  had  been  brought  into  actual  exertion. 
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At  Sheffield,  indeed,  I  am  told  they  had  got  to  the  length  of 
forming  iron  instrnments  which  were  to  disable  horse,  which  they 
called  night-cats,  and  which  would  immediately  insert  themselves 
into  the  hoofs  of  horses'  feet.  I  say,  if  with  these  projects  going  on 
in  the  country,  a  secretary  of  state,  or  any  other  person  in  the  exe- 
cutive government,  had  hesitated  a  moment  to  procure  information, 
these  parties  might  have  been  able  to  put  into  execution  the  projects 
they  were  meditating,  and  he  would  have  been  answerable  for  it. 

Gentlemen,  it  is  the  great  province  of  a  British  jury — and  Grod 
forbid  these  prisoners  should  not  have  the  benefit  of  the  reflection — 
that  British  juries  are  able  to  protect  us  all — are  able  to  sift  the 
characters  of  witnesses — to  determine  what  credit  is  due  to  them —  • 
listening  to  men  of  good  character  without  any  impression  against 
their  evidence — listening  to  men  such  as  I  have  stated  with  a  strong 
impression  against  their  evidence;  that  impression,  however,  to 
he  heat  down  by  the  concurrent  unsuspicious  testimony  arising  out 
of  the  rest  of  the  case,  if,  upon  the  whole,  you  should  find  the  case 
to  be  made  out  as  I  have  stated  it  to  you. 

Gentlemen,  I  forgot  to  mention  to  you,  that  you  will  likewise 
find,  about  the  time  that  this  convention  was  talked  of,  that  there 
was  a  new  constitution  framed  for  the  Corresponding  Society,  in 
which  they  speak  of  a  royalist  as  an  enemy  to  the  liberties  of  his 
country,  of  a  democrat  as  a  friend  to  the  liberties  of  his  country ; 
and  you  will  find,  that  in  a  constitution  again  revised,  the  whole 
was  thrown  into  a  scheme,  and  into  a  system,  which  was  to  add 
physical  strength  to  the  purposes  of  that  convention,  which  was,  I 
submit  to  you,  to  assume  all  civil  and  political  authority. 

If  you  find  all  these  things,  and  if  under  the  direction  of  that 
wisdom  that  presides  here — with  respect  to  which,  gentlemen,  let 
me  say  again,  that  the  situation  of  this  country  is  indeed  reduced 
to  a  most  miserable  one,  if  the  respect  which  is  due  to  the  adminis- 
tration of  the  law  is  suffered  to  be  weakened  in  any  manner — if  the 
respect  which  is  due  to  the  administration  of  the  law,  that  admin- 
istration which  perhaps  is  the  best  feature  of  the  constitution  under 
which  we  live,  is  destroyed,  miserable  indeed  must  be  the  situation 
of  your  country ! — if  you  find,  under  that  direction,  that  the  case 
being  proved  in  fact,  is  also  made  out  in  law,  you  will  do  that  on 
behalf  of  the  public  which  is  due  to  yourselves,  to  the  public,  to 
your  posterity,  and  theira 

Bot  on  the  other  hand,  if  after  hearing  this  case  fully  stated, 
and  attempted  to  be  fully  proved,  you  should  be  of  opinion  that  it 
is  not  proved,  or  you  should  be  finally  of  opinion  that  the  offence 
is  not  made  out,  according  to  the  hallowed  interpretation  of  the 
statute  of  Edward  III. ;  I  say,  then,  in  the  conclusion,  I  join  from 
my  heart  in  the.  prayer  which  the  law  makes  on  behalf  of  the 
prisoner, — Gk)d  send  the  prisoner  a  safe  deliverance ! 
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Before  Mr  Er8kiDe*s  speech  for  the  prisoner,  we  think  it  right  to 
introduce  a  remarkable  circumstance  that  attended  this  trial, 
namely,  that  it  being  impracticable  to  bring  the  evidence  within 
the  compass  of  the  longest  possible  sitting,  it  became  necessary, 
from  day  to  day,  to  adjourn  the  Court ;  and  the  following  extract 
from  the  proceedings  will  show  to  what  disadvantages,  even  with 
the  indulgence  of  the  Court  and  jury,  the  prisoner's  counsel  were 
subjected.  The  trial  began  on  Tuesday,  the  28th  of  October,  and 
the  Court  sat  till  a  late  hour  on  that  day,  Wednesday,  Thursday, 
and  Friday,  assembling  at  nine  every  morning.  It  is  plain  that 
not  a  moment's  time  was  afforded  for  considering  and  arranging 
the  various  matters  to  be  observed  upon  in  the  defence.  When 
the  Court,  therefore,  was  about  to  adjourn  at  two  in  the  morning  of 
Saturday  (being  the  fourth  day  of  the  trial),  and  the  evidence  for 
the  Crown  being  about  to  close,  which  would  have  rendered  it 
necessary  for  Mr  Erskine  to  open  the  case  of  the  prisoner  at  nine 
the  same  morning,  the  following  dialogue  took  place : — 

Mr  Erskine.  My  Lords,  this  is  the  fourth  day  that  my  friend 
Mr  Gibbs  and  myself  have  stood  in  a  very  anxious  situation.  There 
has  been  a  most  voluminous  body  of  written  evidence,  all  of  which 
has  not  been  printed — copies  of  that  part  which  is  unprinted  have 
not  as  yet  reached  me ;  there  have  been  two  days  spent  in  hearing 
parole  evidence ;  and  we  (being  but  two)  assigned  as  counsel  for  the 
prisoner,  have  been  obliged  to  be  constantly  engaged  in  Court,  in 
cross-examining  the  witnesses  for  the  Crown ;  and  your  Lordships 
very  well  know,  that  the  cross-examination  of  the  witnesses  presents 
an  important  feature  of  our  case  on  the  part  of  the  prisoner,  a  great 
deal  of  which  has  £aJlen  upon  me.  Your  Lordships  must  be  sen- 
sible that  it  was  impossible  I  could,  at  the  time  of  Cross-examining 
a  witness,  take  any  particular  note  of  what  he  had  said.  When  the 
evidence  for  the  Crown  was  near  closing,  I  humbly  requested  of 
your  Lordships  the  indulgence  of  an  hour  or  two  to  look  over  the 

rbpera  Your  Lordships  were  pleased  to  grant  my  request^  which 
considered  as  a  personal  civility  to  myseUf;  but  I  was  prevented, 
by  extreme  sickness,  from  availing  myself  of  those  two  hours,  for  I 
was  indeed  so  ill,  that  nothing  less  than  a  case  of  this  magnitude 
could  have  brought  me  into  Court.  Since  that  time  I  have  not  had 
natural  rest,  not  having  ^ot  home  till  between  two  and  three  o'clock 
in  the  morning,  and  having  been  here  again  at  nine ;  so  that  I  can 
say  with  a  swe  conscience,  I -have  not  had  an  opportunity  of  even 
casting  my  eye  upon  any  part  of  the  evidence,  though  I  trust  I 
have  something  of  the  general  result  of  it  in  my  mind.  I  should 
hope,  under  these  circumstances,  that  the  prisoner  might  be  in- 
dulged with  some  opportunity  for  my  friend  Mr  Gibbs  and  myself 
to  arrange  our  papers,  and  consider  them  together  as  counsel  for 
the  prisoner,  before  we  are  called  upon  to  make  our  ddence.  It  is 
necessary  to  do  this,  not  for  my  address  to  the  jury  onlv,  but  that 
when  I  do  address  them,  I  may  present  to  them  properly  the  pri- 
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soner's  case,  which  depends  much  upon  the  arrangement  of  the 
evidence.  I  feel  myself  in  no  condition  to  do  this,  either  in  a  man- 
ner respectful  to  the  Court  or  for  the  safety  of  the  prisoner.  I  do 
not  wish  to  propose  any  particular  time,  but  merely  to  leave  it  to 
the  indulgence  and  justice  of  the  Court,  perfectly  sure  that  when  I 
leave  it  there,  I  leave  it  in  a  safe  place. 

Lord  Chirf-Justioe  Eyre,  1  feel  the  weight  of  your  observa- 
tions, of  the  difficulty  under  which  you  labour,  in  an  extraordinary 
case,  which  can  hardly  be  judged  of  by  the  common  rules  on  which 
we  proceed  in  cases  of  this  nature.  The  Court  are  of  a  disposition 
to  give  you  all  the  indulgence  they  possibly  can,  because  there  is  a 
vast  mass  of  evidence.  The  case  anses  out  of  the  evidence,  and  it 
is  fit  the  case  should  be  thoroughly  canvassed.  At  the  same  time, 
it  is  certainly  notorious  that  the  great  bulk  of  that  evidence  has 
been  in  print  a  great  while,  and  I  cannot  believe  that  it  has  not 
been  very  well  considered  as  far  as  it  has  been  in  print, — I  am  sure 
that  muift  be  und^*stood. 

Now  I  will  tell  you  very  fairly,  if  the  question  was  only  the 
personal  accommodation  of  yourself  and  Mr  Gibbs,  at  the  expense 
of  the  personal  convenience  of  myself,  my  Lord,  and  my  brothers, 
I  am  quite  sure  we  should  have  no  difficulty  in  the  sacrifice  of  our 
personal  convenience  y — ^but  there  is  a  great  deal  more  in  the  case. 
We  have  a  jury  who  have  been  thrown  into  the  most  arduous 
service  that  ever  I  saw  a  jury  engaged  in  ;  they  have  borne  it  in  a 
manner  that  does  them  infinite  honour ;  and  I  have  no  doubt  but 
that,  as  far  as  it  is  necessary  that  they  should  continue  in  the  situation 
they  are  in,  they  will  bear  it  cheerfully.  I  have  seen  such  a  speci- 
men of  their  behaviour,  that  I  cannot  entertain  a  doubt  of  that. 
But  that  we  could  give  you  an  absolute  suspension  of  the  business, 
in  the  situation  that  we  are  in,  upon  the  terms  of  keeping  the  jury 
in  the  situation  in  which  they  must  be  kept,  is  a  thing  that  it  is 
perfectly  impossible  for  us  to  think  of  Now  this  occurs  to  me, — my 
brothers  will  consider  of  it — I  merely  throw  it  out  for  their  con- 
sideration : — You  are  men  of  honour,  you  will  tell  us  whether  you 
really  do  mean  to  call  witnesses,  or  to  take  the  case  upon  the 
groand  upon  which  it  is  already  made.  If  you  mean  to  call 
witnesses^  you  may  call  them  to-morrow  ;  you  may  go  on  with  the 
wise  as  far  as  it  will  be  necessary  for  you  to  go  on,  to  fill  up  all  the 
time  that  ought  to  be  filled  up,  leaving  only  a  part  of  Sunday,  the 
common  interval  of  rest,  without  our  keeping  the  jury  in  a  situation 
to  do  nothing.  If  you  do  not  mean  to  call  witnesses,  but  mean  to 
leave  the  case,  with  the  observations  which  arise  upon  the  evidence 
that  is  before  the  Court,  we  will  go  as  far  as  we  can  ; — but  if 
^tnesses  are  to  be  called,  and  you  desire  not  to  address  the  jury 
immediately,  you  must  immediately  begin  to  examine  your  witnesses, 
M  soon  as  they  have  closed  on  the  part  of  the  Crown,  and  fill  up 
the  time  that  will  intervene  between  that  time  and  the  time  when 
you  will  be  ready  to  go  on  with  your  address  to  the  jury.    In  that 
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way  I  think  we  shall  put  the  jury  under  no  unnecessary  hardships, 
because,  whether  they  hear  the  witnesses  before  or  after  the  speech, 
IB  a  matter  of  no  importance  to  them. 

Mr  Erseine.  I  should  be  afraid  to  take  upon  myself  the  ex- 
periment of  trying  a  cause,  particularly  of  this  magnitude,  in  a 
manner  totally  different  from  any  that  has  ever  occurred  in  the 
annals  of  this  country.  I  should  be  afraid  to  begin  an  experiment 
of  that  sort,  more  especially  when  counsel  in  a  capital  case ;  because 
evidence  comes  with  infinitely  more  weight,  by  which  I  mean  the 
proper  weight  evidence  ought  to  have,  from  the  bearing  of  it  upon 
the  case  when  it  is  first  stated  by  the  counsel,  who  is  to  support  his 
cause  by  it :  much  of  the  effect  of  evidence  is  lost,  and  much  of  it 
distorted  by  the  cross-examination  of  counsel,  until  the  true  bearing 
of  it  has  been  explained.  I  do  not  propose  what  can  be  properly 
termed  a  suspension  of  the  trial,  or  which  can  throw  any  sort  of 
inconvenience  upon  the  jury,  which  would,  I  am  sure,  give  me  as 
much  pain  as  anybody  in  the  world.  But  your  Lordships  will 
recollect  that  the  Attorney-General  in  opening  his  case — (I  am  sure 
I  think  aa  highly  as  is  possible  of  his  ability,  and  of  the  manner  in 
which  he  performed  his  duty) — ^but  he  found  it  necessary  to  spend 
nine  hours  in  the  opening  of  his  case ;  the  prisoner  most  unquestion- 
ably may  expect  an  equal  time,  if  it  were  necessary,  for  his  counsel 
to  take  the  same  course  in  opening  his; — and  if  I  were  thrown 
upon  it  in  the  present  moment,  not  having  a  sufficient  recollection 
01  the  great  pomts  of  the  evidence,  if  I  were  put  upon  speaking  to 
the  jury  at  this  moment,  I  must  take  that  com-se  of  reading  at 
great  length  great  numbers  of  papers ;  whereas,  if  I  had  the  op- 
pjortunity  of  a  few  hours  more,  which  is  the  nature  of  my  applica- 
tion, merely  to  arrange  my  papers,  and  to  select  such  as,  in  the 
judgment  of  my  learned  friend  and  myself,  we  shall  think  sufficient 
for  our  defence,  it  would  save  time. 

Lord  Chief- Justice  Etrk  I  dread  the  explanation  of  a  few 
hours.  Mr  Attorney-General,  what  further  evidence  have  you  to 
produce  ? 

Mr  Attorney-General.  I  think  my  evidence  will  not  take  up 
more  than  forty  minutes. 

Mr  Erskink  I  do  not  know  whether  your  Lordships  mean  to 
sit  on  Sunday  ? 

Lord  Chief-Justice  Etre.  I  shall  sit  late  on  Saturday  night ; 
I  say  nothing  of  Sunday. 

Mr  Erskine.  I  am  literally  at  this  moment,  and  have  been  all 
day  yesterday  and  to-day,  so  extremely  unwell,  that  I  do  not  think, 
if  I  were  called  upon  to  speak  for  any  length  of  time,  I  could 
possibly  support  it. 

Lord  Chief- Justice  Etre.  I  can  easily  think  that  to  be  the 
case,  and  it  is  a  circumstance  I  am  extremely  sorry  for ;  on  the 
other  hand,  I  cannot  hazai'd  the  situation  of  the  jury. 

Mr  Erskine.  I  should  be  sorry  to  put  the  jury  to  any  incon- 
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venience.  I  do  not  shrkik  from  the  business,  I  am  extremely 
willing  to  endure  anything ;  but  I  assure  your  Lordship  that  my 
health  is  extremely  suffering  by  it. 

Lord  Chief- Justice  Eyre.  What  is  it  you  ask  for  ? 

Mr  Ebskine.  As  I  stated  before,  the  Attomey-GJeneral  found 
it  necessary  to  consume  nine  hours.  I  shall  not  consume  half  that 
time — I  think,  at  least,  I  shall  not  consume  half  that  time — if  I 
have  an  opportunity  of  doing  that  which  I  humbly  request  of  the 
Court,  that  is,  of  arranging  the  materials  in  such  a  manner  that  I 
should  be  able  to  make  only  those  observations  which  occur  to  me 
to  be  the  fittest  to  be  made,  as  counsel  for  the  prisoner. 

Lord  Chief-Justice  Eyre.  We  have  offered  you  an  expedient ; 
neither  of  you  say  to  us  whether  you  can  accept  iL 

Mr  GiBBS.  With  respect  to  that  expedient,  I  have  no  doubt  to 
say  that  it  is  utterly  impossible  for  Mr  Erskine  and  myself,  in  the 
situation  in  which  we  are,  respecting  ourselves,  respecting  the  Court, 
and  respecting  the  public  and  the  jury, — it  is  utterly  impossible  for 
ns  to  think  of  that,  because,  if  anything  adverse  should  happen 
when  we  have  taken  such  a  line,  the  imputation  will  lie  upon  us. 

Lord  Chief- Justice  Eyre.  That  it  may  not  be  in  your  judg- 
ment a  desirable  thing,  is  very  well  ;  but  that  there  is  any  other 
objection  to  it,  I  cannot  agree  to.  Whether  the  case  is  taken  upon 
the  summing-up  of  the  evidence,  or  whether  it  is  taken  upon  the 
opening  of  the  evidence,  is,  as  to  all  legal  purpose,  the  same ;  I  can 
see  no  difference.  It  may  make  a  vast  difference  in  your  judgment 
as  to  what  is  the  best,  manner  and  the  best  method  of  laying  your 
case  before  the  jury.  Undoubtedly  we  are  assisting  the  prisoner  by 
putting  the  counsel  in  a  situation  to  do  his  business  in  the  best 
manner,  by  proposing  it  thus  ;  whereas,  if  they  were  put  upon  doing 
it  in  the  ordinary  course,  they  would  lie  under  a  peculiar  difficulty 
and  disadvantage.    Mr  Erskine  has  not  yet  told  us  what  he  asks. 

Mr  Erskine.  Since  it  is  put  expressly  to  me,  I  shall  propose, 
unless  the  jury  profess  it  to  be  a  very  serious  inconvenience  to 
them,  that  instead  of  coming  in  the  morning  at  the  time  we  gene- 
rally come,  our  coming  should  be  at  twelve  o'clock,  so  that  the 
Attorney-General  can  finish  at  one.  Mr  Gibbs  will  have  the 
goodness  to  take  a  note  of  the  few  facts  stated  by  the  witnesses, 
and  I  shall  be  able  by  that  time  to  come. 

Lord  Chief-Justice  Eyre.  Then  suppose  we  adjourn  to  eleven 
o'clock. 

Mr  Gibbs.  We  conceive  your  Lordships  will  permit  Mr  Erskine 
to  open  the  case  of  Mr  Hardy ;  then  our  witnesses  will  be  exa- 
mined, and  then  I  shall  be  heard  after  our  witnesses. 

Lord  Chief-Justice  Eyre.  Tou  will  conduct  your  case  in  the 
manner  you  think  best  for  the  interest  of  your  client. 

Mr  Erskine.  I  should  be  glad  if  your  Lordships' would  allow 
another  hour. 
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Lord  Chief- Justice  Etre.  I  feel  so  nrnch  for  the  Bituation  of 
the  jury,  that  on  their  account  I  cannot  think  of  it 

Mr  Erseine.  My  Lord,  I  never  was  placed  in  such  a  situation 
in  the  whole  course  of  my  practice  hefore,  mth  so  many  gentlemen 
on  the  other  side ;  however,  I  don*t  shriiJk  from  it 

One  of  the  Jury.  My  Lord,  we  are  extremely  willing  to  allow 
Mr  Erskine  another  hour,  if  your  Lordship  thinks  proper. 

Lord  Chief-Justice  Eyre.  As  the  jury  ask  it  for  you,  I  will 
not  refuse  you. 

It  now  beiDff  half-past  one  o'clock  on  Saturday  morning,  the 
Court  adjourned  till  twelve  o'clock  of  the  same  day. 

The  Court  having  adjourned  to  twelve  o'clock  instead  of  nine,  as 
above  mentioned,  and  two  hours  being  spent  in  finishing  the  evi- 
dence for  the  Crown,  Mr  Erskine  came  mto  court,  and  addr^sed 
the  jury  as  follows : — 

Gentlemen  of  the  Jury, — Before  I  proceed  to  the  performance 
of  the  momentous  duty  which  is  at  length  cast  upon  me,  I  desire 
in  the  first  place  to  return  my  thanks  to  the  juc^es,  for  the  indul- 
gence I  have  received  in  the  opportunity  of  addressing  you  at  this 
later  period  of  the  day  than  the  ordinary  sitting  of  the  Court, 
when  I  have  had  the  refreshment  which  nature  but  too  much 
required,  and  a  few  hours'  retirement  to  arrange  a  little  in  my 
mind  that  immense  matter,  the  result  of  which  I  must  now  en- 
deavour to  lay  before  yoa  I  have  to  thank  you  also,  gentlemen^ 
for  the  very  condescending  and  obliging  manner  in  which  you  so 
readily  consented  to  this  accommodation.  The  Court  could  only 
speak  for  itself,  referring  me  to  you^  whose  rest  and  comforts  had 
been  so  long  interrupted.     I  shall  always  remember  your  kindness. 

Before  I  advance  to  the  re^lar  consideration  of  this  great  cause, 
either  as  it  regards  the  evidence  or  the  law,  I  wish  first  to  put 
aside  all  that  I  find  in  the  speech  of  my  learned  friend,  the  Attorney- 
General,  which  is  either  collateral  to  the  merits,  or  in  which  I  can 
agree  with  him.  First,  then,  in  the  name  of  the  prisoner,  and 
speaking  his  sentiments,  which  are  well  known  to  be  my  own  also, 
I  concur  in  the  eulogium  which  you  have  heard  upon  the  consti- 
tution of  our  wise  forefathers.  But  before  this  eulogium  can  have 
any  just  or  useful  application,  we  ought  to  reflect  upon  what  it  is 
which  entitles  this  constitution  to  the  praise  so  justly  bestowed 
upon  it.  To  say  nothing  at  present  of  its  most  essential  excellence, 
or  rather  the  very  soul  of  it,  viz.,  the  share  the  people  ought  to 
have  in  their  government  by  a  pure  representation,  for  the  assertion 
of  which  the  prisoner  stands  arraigned  as  a  traitor  before  you, — 
what  is  it  that  distinguishes  the  Grovemment  of  England  from  the 
most  despotic  monarchies?  What,  but  the  security  which  the 
subject  enjoys  in  a  trial  and  judgment  by  his  equals ;   rendered 


Digitized  by  VjOOQ IC 


8PSECH  FOB  THOMAS  HABDT.  1S7 

doubly  secure  as  being  part  of  a  system  of  law  which  no  expediency 
can  warp,  and  which  no  power  can  abuse  with  impunity  ? 

The  Attomey-Qeneral's  second  preliminary  observation  I  equally 
agree  to.  I  anxiously  wish  with  him  that  you  shall  bear  in  me- 
mory the  anarchy  which  is  desolating  France.  Before  I  sit  down, 
/  may  perhaps,  in  mt  turn,  have  occasion  to  reflect  a  little  upon 
its  probable  causes ;  but  waiting  a  season  for  such  reflections,  let 
us  nrst  consider  what  the  evil  is  which  has  been  so  feelingly 
lamented,  as  having  fallen  on  that  unhappy  country.  It  is,  that, 
mider  the  dominion  of  a  barbarous  state  necessity,  every  protection 
of  law  is  abrogated  and  destroyed ; — ^it  is,  that  no  man  can  say, 
under  such  a  system  of  alarm  and  terror,  that  his  life,  his  liberty, 
his  reputation,  or  any  one  human  blessing,  is  secure  to  him  for  a 
moment ; — it  is,  that,  if  accused  of  federalism,  or  moderatism,  or  in- 
civism,  or  of  whatever  else  the  chan^ng  fashions  and  factions  of 
the  day  shall  have  lifted  up  into  hi^h  treason  against  the  state,  he 
must  see  his  friends,  his  family,  and  the  light  of  heaven,  no  more 
—the  aocasation  and  the  sentence  being  the  same,  following  one 
another  as  the  thunder  purmes  the  flash.  Such  has  been  the  state 
of  England,  such  is  the  state  of  France;  and  how  then,  since 
they  are  introduced  to  you  for  application,  ought  they  in  reason  and 
sohriety  to  be  applied  ?  If  this  prosecution  has  been  commenced 
(as  is  asserted)  to  avert  from  Great  Britain  the  calamities  incident 
to  civil  confusion,  leading  in  its  issues  to  the  deplorable  condition 
of  France,  I  call  upon  you,  gentlemen,  to  avert  such  calamity  from 
falling  upon  my  client,  and,  throagh  his  side,  upon  yourselves  and 
upon  our  country.  Let  not  him  suffer  under  vague  expositions  of 
tyrannical  laws,  more  tyrannically  executed.  Let  not  him  be 
hmried  away  to  pre-doomed  execution,  from  an  honest  enthusiasm 
for  the  public  safety.  I  ask  for  him  a  trial  by  this  applauded  con- 
stitution of  our  countiy ;  I  call  upon  you  to  administer  the  law 
to  him,  according  to  our  own  wholesome  institutions,  by  its  strict 
and  rigid  letter.  However  you  may  eventually  disapprove  of  any 
part  of  his  conduct,  or  viewing  it  through  a  false  medium,  may 
think  it  even  wicked,  I  claim  for  him,  as  a  subject  of  Ei^land, 
that  the  law  shall  decide  upon  its  criminal  denomination.  I  pro- 
test, in  his  name,  against  all  appeals  to  speculations  concerning 
consequences,  when  me  law  commands  us  to  look  only  to  inten- 
TI0K&  If  tiie  state  be  threatened  with  evils,  let  Parliament 
administer  a  proepective  remedy,  but  let  the  prisoner  hold  his  life 

UKDXR  THE  LAW. 

Gentlemen,  I  ask  this  solemnly  of  the  Court,  whose  justice  I  am 
persuaded  will  afford  it  to  me ;  I  ask  it  more  emphatically  of  you, 
the  jury,  who  are  called  upon  your  oaths  to  make  a  true  deliverance 
of  your  countryman  from  this  charge ;  but  lastly,  and  chiefly,  I 
implore  it  of  Him  in  whose  hands  are  all  the  issues  of  life,  whose 
humane  and  merciful  eye  expands  itself  over  all  the  transactions  of 
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mankind — at  whose  command  nations  rise,  and  fall,  and  are  regene- 
rated— without  whom  not  a  sparrow  falleth  to  the  ground ; — ^I  im- 
plore it  of  Ood  himself^  that  He  will  fill  your  minds  with  the  spirit 
of  justice  and  of  truth,  so  that  you  may  be  able  to  find  your  way 
through  the  labyrinth  of  matter  laid  before  you,  a  labyrinth  in 
which  no  man's  life  was  ever  before  involved  in  the  annals  of  British 
trial,  nor  indeed  in  the  whole  history  of  hmnan  justice  or  injustice. 

Gentlemen,  the  first  thing  in  order  is  to  look  at  the  indictment 
itself,  of  the  wTiole  of  which,  or  of  some  integral  part,  the  prisoner 
must  be  found  guilty,  or  be  wholly  discharged  from  guilt 

The  indictment  charges  that  the  prisoners  did  maliciously  and 
traitorously  conspire,  compass,  and  imagine,  to  bring  and  put  our 
lord  the  King  to  death ;  and  that  to  fulfil,  perfect,  and  bring  to 
effect,  their  most  evil  and  wicked  purpose  {that  is  to  say,  of  bringing 
and  putting  the  King  to  death),  "  they  met,  conspired,  consulted, 
and  agreed  amongst  themselves,  and  other  false  traitors  unknown, 
to  cause  and  procure  a  convention  to  be  assembled  within  the 
kingdom,  with  intent  " — (7  am  reading  the  very  words  of  the 
indictment,  which  I  entreat  you  to  follow  in  the  notes  you  have 
been  taking  with  such  honest  perseverance) — ^"  with  intent  and 
IN  OBDEB  that  the  persons  so  assembled  at  such  convention, 
should  and  might  traitorously,  and  in  defiance  of  the  authority, 
and  against  the  will  of  Parliament,  subvert  and  alter,  and  cause 
to  be  subverted  and  altered,  the  legislature,  rule,  and  government 
of  the  country,  and  to  depose  the  King  from  the  royal  state, 
title,  power,  and  government  thereof."  This  is  the  first  and 
great  leading  overt  act  in  the  indictment  \  and  you  observe  that  it 
is  not  charged  as  being  treason  substantively  and  in  itself,  but 
only  as  it  is  committed  in  pursuance  of  the  treason  against  the 
King's  PEBSON,  antecedently  imputed ;  for  the  charge  is  not,  that 
the  prisoners  conspired  to  assemble  a  convention  to  depose  the 
King,  but  that  they  conspired  and  compassed  his  death  ;  and 
that,  in  order  to  accomplish  that  wicked  and  detestable  purpose, 
i.e,,  in  order  to  fulfil  the  traitorous  intention  of  the  mind  against 
his  life,  they  consjpired  to  assemble  a  convention,  with  a  view 
to  depose  him.  The  same  observation  applies  alike  to  all  the 
other  counts  or  overt  acte  upon  the  record^  which  manifestly, 
indeed,  lean  upon  the  establishment  of  the  first  for  their  support ; 
because  thev  charge  the  publication  of  different  writings,  and  the 
provision  of  arms,  not  as  distinct  offences,  but  as  acts  done  to  excite 
to  the  assembling  of  the  same  convention,  and  to  maintain  it  when 
assembled:  but  above  all,  and  which  must  never  be  forgotten, 
because  they  also  uniformly  charge  these  different  acts  as  com- 
mitted in  fulfilment  of  the  same  traitcH'ous  purpose  to  bbino  the 
King  to  death.  You  will  therefore  have  three  distinct  matters 
for  consideration  upon  this  trial :  First,  What  share  (if  any)  the 
prisoner  had,  in  concert  with  others,  in  assembling  any  convention 
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or  meeting  of  subjects  within  this  kingdom;  Secondly,  What 
were  the  acts  to  be  done  by  this  convention  when  assembled ; 
and  Thirdly,  What  was  the  view,  purpose,  and  intention  of  those 
who  projected  its  existence.  This  third  consideration,  indeed, 
comprehends,  or  rather  precedes  and  swallows  up,  the  other  two ; 
because,  before  it  can  be  material  to  decide  upon  the  views  of  the 
convention,  as  pointed  to  the  subversion  of  the  rule  and  order  of 
the  King's  political  authority  (even  if  such  views  could  be  ascribed 
to  it,  and  brought  home  even  personally  to  the  prisoner),  we  shall 
have  to  examme  whether  that  criminal  conspiracy  against  the 
established  order  of  the  comnHinity  was  hatched  and  engendered 
by  a  wicked  contemplation  to  destroy  the  natural  life  and  person 
of  the  King ;  and  wnether  the  acts  charged  and  established  by  the 
evidence  were  done  in  purstiance  and  in  Jidfilment  of  the  same 
iraiioroua  purpose. 

Gentlemen,  this  view  of  the  subject  is  not  only  correct  but  self- 
evident  The  subversion  of  the  King's  political  government,  and 
all  conspiracies  to  subvert  it,  are  crimes  of  great  magnitude  and 
enormity,  which  the  law  is  open  to  punish,  but  neither  of  them  are 
(he  crimes  before  you.  The  prisoner  is  not  charged  with  a  con- 
spiracy against  the  King's  political  govebnmbnt,  but  against  his 
KATUBAL  LIFE.  He  is  uot  accuscd  of  having  merely  taken  steps  to 
depcse  him  from  his  authority,  but  with  having  done  so  with  the 
intentiaih  to  bring  him  to  death  It  is  the  act  with  the  specific  in-- 
tention^  and  not  the  act  alone,  which  constitutes  the  charge.  The 
act  of  conspiring  to  depose  the  King  may  indeed  be  evidence, 
according  to  circumstances,  of  an  intention  to  destroy  his  natural 
existence,  but  never  as  a  proposition  of  law  can  constitute  the  inten- 
tion itself.  Where  an  act  is  done  in  pursuance  of  an  intention, 
surely  the  intention  must  first  exist ;  a  man  cannot  do  a  thing  in 
falfihnent  of  an  intention,  unless  his  mind  first  conoeives  that  in- 
tention. ^  The  doing  an  act,  or  the  pursuit  of  a  system  of  con- 
duct, whicli  leads  in  probable  consequences  to  the  death  of  the  King, 
may  l^ally  (if  any  such  be  before  you)  affect  the  consideration  of 
the  traitoroos  purpose  charged  by  the  record,  and  I  am  not  afraid 
of  trusting  you  with  the  evidence.  How  far  any  given  act,  or 
course  of  acting,  independently  of  intention,  may  lead  probably  or 
inevitably  to  any  natural  or  political  consequence,  is  what  we  have 
no  concern  with :  these  may  be  curious  questions  of  casuistry  or 
politics ;  but  it  is  wickedness  and  folly  to  declare  that  consequences 
unconnected  even  with  intention  or  consciousness  shall  be  synony- 
mous in  law  with  the  traitorous  mind,  although  the  traitorous  mind 
alone  is  arraigned  as  constituting  the  crime. 

Gentlemen,  the  first  question  consequently  for  consideration,  and 
to  which  I  must  therefore  earnestly  implore  the  attention  of  the 
Court,  ia  this :  What  is  the  law  upon  this  momentous  subject  ? 
And  recollecting  that  I  am  invested  with  no  authority,  I  shall  not  pre- 
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sume  to  oflfer  you  anything  of  my  own ;  nothing  shall  proceed  from 
myself  upon  this  part  of  the  inquiry,  but  that  which  is  merely  in- 
troductory, and  necessary  to  the  understanding  of  the  authorities 
on  which  I  mean  to  rely  for  the  establishment  of  doctrines,  not  less 
essential  to  the  general  liberties  of  England,  than  to  the  piarticular 
consideration  which  constitutes  our  present  duty. 

First,  then,  I  maintain  that  that  branch  of  the  statute  25th  of 
Edward  the  Third,  which  declares  it  to  be  high  treason  *'  when  a 
man  doth  compass  or  imagine  the  death  of  the  King,  of  his  lady 
the  Queen,  or  of  his  eldest  son  and  heir,"  was  intended  to  guard  by 
a  higher  sanction  than  felony  the  natural  lives  of  the  King,  Queen, 
and  Prince ;  and  that  no  act,  therefore  (either  inchoate  or  consum- 
mate) of  resistance  tOy  or  rebellion  against ,  the  Kingfs  regal  capacity  ^ 
amounts  to  high  treason  of  compassing  his  deaths  unless  where  they 
can  be  charged  upon  the  indictment,  and  proved  to  the  satisfaction 
of  the  jury  at  the  trial,  as  overt  acts  committed  by  the  prisoner  in 
fidfilmmt  of  a  traitorous  intention  to  destroy  iJieKing's  natural  life. 

Secondly,  That  the  compassing  tiie  King's  death,  or  in  other 
words,  the  traitorous  intention  to  destroy  his  natural  existence^  is 
the  treason,  and  not  the  overt  acts,  which  are  only  laid  as  manifes- 
tations of  the  traitorous  intention,  or  in  other  words,  as  evidbnoe 
competent  to  be  left  to  a  jury  to  prove  it ;  and  that  no  conspiracy 
to  levy  war  against  the  King,  nor  any  conspiracy  against  his  regal 
character  or  capacity ^  is  a  good  overt  act  of  compassing  his  deaths 
unless  some  force  be  exerted,  or  in  contemplation,  against  the 
King's  person  ;  and  that  such  force  so  exerted  or  in  contemplation 
is  not  substantively  the  treason  of  compassing,  but  only  competent 
in  point  of  law  to  establish  it,  if  the  jury  by  the  verdict  of  guilty 
draw  that  conclusion  of  fact  from  the  evidence  of  the  overt  act. 

Thirdly,  That  the  charge  in  the  indictment  of  compassing  the 
King's  death  is  not  laid  as  legal  inducement  or  introduction,  to 
follow  as  a  legal  inference  from  the  establishment  of  the  overt  act, 
but  is  laid  as  an  averment  of  a  fact  ;  and,  as  such,  the  very  gist  of 
the  indictment,  to  be  affirmed  or  negatived  by  the  verdict  of  guilty 
or  not  guilty. 

It  will  not,  I  am  persuaded,  be  suspected  by  the  Attomey- 
Greneral,  or  by  the  Court,  that  I  am  about  to  support  these 
doctrines  by  opposing  my  own  judgment  to  the  authoritative  writ- 
ings of  the  venerable  and  excellent  Lord  Hale,  whose  memory 
will  live  in  this  country,  and  throughout  the  enlightened  world,  as 
long  as  the  administration  of  pure  justice  shall  exist ;  neither  do  I 
wish  to  oppose  anything  which  is  to  be  found  in  the  other  learned 
authorities  principally  relied  upon  by  the  Crown,  because  all  my 
positions  are  perfectly  consistent  with  a  right  interpretation  of  them ; 
and  because,  even  were  it  otherwise,  I  could  not  expect  successfully 
to  oppose  them  by  any  reasonings  of  my  own,  which  cbxl  have 
no  weight  but  as  they  shall  be  found  at  once  consistent  with  ac- 
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knowled^  anthorities,  and  with  the  established  principles  of  the 
English  Taw.  I  can  do  this  with  the  greater  secarity,  becaase  my 
respectable  and  learned  friend,  the  Attorney-General,  has  not  cited 
cases  which  have  been  the  disgrace  of  this  country  in  former  times, 
nor  asked  you  to  sanction  by  your  judgment  those  bloody  murders 
which  are  recorded  by  them  as  acts  of  English  Justice ;  but,  as 
might  be  expected  of  an  honourable  man,  his  expositions  of  the  law, 
though  I  thmk  them  frequently  erroneous,  are  drawn  from  the  same 
sources  which  I  look  up  to  for  doctrines  so  ver^  different  I  find, 
indeed,  throughout  the  whole  range  of  authonties  (/  mean  those 
which  the  Attomey-Oeneral  has  properly  considerea  as  deserving 
that  name  and  character)  ^  very  little  contradiction;  for,  as  far  as 
I  can  discover,  much  more  entanglement  has  arisen  from  now  and 
then  a  tripping  in  the  expression  than  from  any  difference  of 
sentiment  amongst  eminent  and  virtuous  judges,  who  have  either 
examined  or  sat  in  judgment  upon  this  momentous  subject. 

Gentlemen,  before  I  pursue  the  course  I  have  prescribed  to  my- 
self, I  desire  most  distinctly  to  be  understood,  that,  in  my  own  judg- 
ment, the  most  successful  argument  that  a  conspiracy  to  depose 
the  King  does  not  necessarily  establish  the  treason  charged  upon  this 
record,  is  totally  bbsids  ant  possible  judgment  that  you  can 

HAYS  TO  FORM  UPON  THE  EVIDENCE  BEFORE  YOU ;  siuCC  throughout 

the  whole  volumes  that  have  been  read,  I  can  trace  nothing  that  even 
points  to  the  imagination  of  such  a  conspiracy ;  and  consequently 
the  doctrines  of  Coke,  Hale,  and  Forster,  on  the  subject  of  high 
treason,  might  equally  be  detailed  in  any  other  trial  that  has  ever 
been  proceeded  upon  in  this  place.  But,  gentlemen,  I  stand  in  a 
feseufd  and  delicate  situatioa  As  a  supposed  attack  upon  the 
Kings  civil  authority  has  been  transmuted,  by  construction,  into  a 
mninerous  oonspiracy  against  his  natural  person,  in  the  same  man- 
ner, and  by  the  same  arguments,  a  conspiracy  to  overturn  that  civil 
anthoiity  oy  direct  force  has  again  been  assimilated,  by  Jiirther 
coHstructum^  to  a  design  to  undermine  monarchy,  by  changes  wrought 
throu^  public  opinion,  enlarging  gradually  into  universal  will ;  so 
that  I  can  admit  no  false  proposition,  however  wide  I  may  think  it 
of  rational  a|^lication.  For  as  there  is  a  constructive  comfassino, 
Eo  also  tixere  is  a  constructive  deposing  ;  and  I  cannot,  therefore, 
possibly  know  what  either  of  them  is  separately,  nor  how  the  one 
may  be  argued  to  involve  the  other.  There  are,  besides,  many 
prisQDers  imose  cases  are  behind,  and  whose  lives  may  be  involved 
in  your  present  deliberation ;  their  names  have  been  already  stig- 
matised, and  their  conduct  arraigned,  in  the  evidence  you  have 
heurd,  as  a  part  of  the  conspiracy.  It  is  these  considerations  which 
drive  me  into  so  large  a  field  of  argument,  because,  by  sufficiently 
aacertainiog  the  law  in  the  outset,  they  who  are  yet  looking  up  to 
it  for  protection  may  not  be  brought  into  peril. 
GenUemen,  I  now  proceed  to  establish,  that  a  compassing  of  the 
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death  of  the  King,  within  the  25th  of  Edward  the  Third,  which 
18  the  cJiarge  against  the  prisoner^  consists  in  a  traitorous  inten- 
tion against  his  natural  life  ;  and  that  nothing  short  of  your 
firm  belief  of  that  detestable  intention,  from  overt  acts  which  you 
find  him  to  have  committed,  can  justify  his  conviction.  That 
I  may  keep  my  word  with  you  in  building  my  argument  upon 
nothing  of  my  own,  I  hope  my  friend  Mr  Gibbs  will  have  the  good- 
ness to  call  me  back,  if  he  finds  me  wandering  from  my  engagement ; 
that  I  may  proceed  step  by  step  upon  the  most  venerable  and 
acknowledged  authorities  of  the  law. 

In  this  process  I  shall  begin  with  Lord  Hale,  who  opens  this 
important  subject  by  stating  the  reason  of  passing  the  statute  of 
the  25th  of  Edward  the  Third,  on  which  the  indictment  is 
founded.  Lord  Hale  says,  in  his  Pleas  of  the  Crown,  vol.  L,  page 
82,  that ''  at  common  law  there  was  a  great  latitude  used  in  raising 
ofiences  to  the  crime  and  punishment  of  treason,  by  way  of  inter- 
pretation and  arbitrary  construction^  which  brought  in  great  un- 
-certainty  and  confusion.  Thus  accroaching,  t.e.,  encroaching  on 
royal  power,  was  an  usual  charge  of  treason  anciently,  though  a 
very  uncertain  charge ;  so  that  no  man  could  tell  what  it  was,  or 
what  defence  to  make  to  it."  Lord  Hale  then  goes  on  to  state 
various  instances  of  vexation  and  cruelty  and  concludes  with  this 
striking  observation :  ^'  By  these  and  the  like  instances  that  might 
be  given,  it  appears  how  arbitrary  and  uncertain  the  law  of  treason 
was  before  the  statute  of  25th  of  Edward  the  Third,  whereby  it 
came  to  pass  that  almost  everj  offence  that  was,  or  seemed  to  be,  a 
breach  of  the  faith  and  allegiance  due  to  the  King,  was  by  con- 
struction, consequencCy  and  interpretaiion,  raised  into  the  offence  of 
high  treason."  This  is  the  lamentation  of  the  great  Hale  upon  the 
state  of  this  country  previous  to  the  passing  of  the  statute,  which, 
he  says,  was  passed  as  a  bemedla^l  law,  to  nut  an  end  to  them ;  and 
Lord  Coke,  considering  jt  in  the  same  light,  says,  in  his  third 
Institute,  page  2,  ^^  The  Parliament  which  passed  this  statute  was 
called  (as  it  well  deserved)  Parliamentum  Benedictum ;  and  the 
like  honour  was  given  to  it  by  the  different  statutes  which  from 
time  to  time  brought  back  treasons  to  its  standard,  all  agreeing  in 
ma^ifying  and  extolling  this  blessed  Act."  Now  this  statute, 
which  has  obtained  the  panegyric  of  these  great  men,  whom  the 
Chief- Justice  in  his  charge  looked  up  to  for  light  and  for  example, 
and  whom  the  Attorney-Gteneral  takes  also  for  his  guide,  would 
very  little  have  deserved  the  high  eulogium  bestowed  upon  it,  if, 
though  avowedly  passed  to  destroy  uncertainty  in  criminal  justice, 
and  to  beat  down  the  arbitrary  constructions  of  judges,  lamented 
by  Hale,  as  disfiguring  and  dishonouring  the  law,  it  had,  never- 
theless, been  so  worded  as  to  gjve  birth  to  new  constructions  and 
uncertainties,  instead  of  destroying  the  old  ones.  It  would  but  ill 
have  entitled  itself  to  the  denomination  of  a  blessed  statute,  if  it 
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had  not  in  its  enacting  letter,  which  professed  to  remove  doubts  and 
to  ascertain  the  law,  made  use  of  expressions  the  best  known  and 
understood ;  and  it  will  be  found  accordingly  that  it  cautiously 
did  so.  It  will  be  found  that,  in  sdecting  the  expression  of  com- 
PASSING  THE  DEATH,  it  employed  a  term  of  the  most  fixed  and  ap- 
propriate signification  in  the  language  of  English  law,  which  not 
only  no  jud^  or  counsel,  but  which  no  attorney  or  attorney's  clerk, 
could  misunderstand ;  because  in  former  ages,  before  the  statute, 
compassing  the  death  of  any  man  had  been  a  felony,  and  what  had 
amounted  to  such  compassing  had  been  settled  in  a  thousand  in- 
stances. To  establish  this,  and  to  show  also,  by  no  reasoning  of 
mine,  that  the  term  '*  compassing  the  death'^  was  intended  by  the 
statute,  when  applied  to  the  King  as  high  treason,  to  have  the  same 
signification  as  it  had  obtained  in  the  law  when  applied  to  the 
subject  as  a  felony,  I  shall  refer  to  Mr  Justice  Forster,  and  even  to 
a  passage  cited  by  the  Attorney-General  himself,  which  speaks  so 
unequivocally  and  unanswerably  for  itself  as  to  mock  all  com* 
mentary.  "The  ancient  writers,"  says  Forster,  "in  treating  of 
felonious  homicide,  considered  the  felonious  intentum,  manifested  by 
plain  facts,  in  the  same  light,  in  point  of  guilt,  as  homicide  itself. 
The  rule  was,  t;olunt(i8  reputatur  pro  facto  ;  and  while  this  rule 
prevailed,  the  nature  of  the  oflfence  was  expressed  by  the  term 
compaasing  the  decUh.  This  rule  has  been  lon^  laid  aside  as  too 
rigorous  in  the  case  of  common  persons ;  but  m  the  case  of  the 
King,  Queen,  and  Frmce,  the  statute  of  treasons  has,  with  great 
propriety,  retained  it  in  its  full  extent  and  vigour  ;  and  in  describ- 
ing the  offence,  has  likewise  bstained  the  ancient  mode  of  expres- 
sion, when  a  man  doth  compass  or  imagine  the  death  of  our  lord 
the  King,  Ac.,  and  thereof  be,  upon  sufficient  proof,  provablement, 
attainted  of  open  deed,  by  people  of  his  condition:  the  words  of  the 
statute  descriptive  of  the  offence,  must,  therefore^  be  strictly  pur- 
sued in  every  indictment  for  this  species  of  treason.  It  rrmat  charge 
that  the  defendant  did  traitorously  compass  and  imagine  the  King's 
death ;  and  then  go  on  and  charge  the  several  acts  made  use  of  by 
the  prisoner  to  effectuate  his  traitorous  purpose ;  for  the  compassing 
ike  King's  death  is  the  treason,  and  the  overt  acts  are  charged  as 
the  means  made  use  of  to  effectuate  the  intentions  and  imaginations 
of  the  heart ;  and  therefore,  in  the  case  of  the  Begicides,  the  indict- 
ment charged  that  they  did  traitorously  compass  and  imagine  the 
death  of  the  King,  and  the  cutting  off  the  head  was  laid  as  the  overt 
act,  and  the  person  who  was  supposed  to  have  given  the  mortal 
stroke  was  convicted  on  the  same  indictment/' 

TMs  concluding  instance,  though  at  first  view  it  may  appear 
ridiculous,  is  well  selected  as  an  illustration  ;  because,  though  in 
that  case  there  could  be  no  possible  doubt  of  the  intention,  since 
the  act  of  a  deliberate  execution  involves,  in  common  sense,  the 
intention  to  destroy  life,  yet  still  the  anomaly  of  the  offence,  which 
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exists  wholly  in  the  intention,  and  not  in  the  overt  act,  required 
the  preservation  of  the  form  of  the  indictment.  It  is  surely  impos- 
sible to  read  this  commentary  of  Forster  without  seeing  the  true 
purpose  of  the  statute.  The  common  law  had  anciently  considered, 
even  in  the  case  of  a  fellow-subject,  the  malignant  intention  to  de- 
stroy as  equivalent  to  the  act  itself  ;  but  that  noble  spirit  of 
humanity  which  pervades  the  whole  system  of  our  jurisprudence 
had,  before  the  time  of  King  Edward  the  Third,  eat  out  and  de- 
stroyed this  rule,  too  rigorous  in  its  general  application ;  but,  as 
Forster  truly  observes  in  the  passage  I  have  read — ^**  This  rule,  too 
rigorous  in  the  case  of  the  subject  the  statute  of  treasons  retained 
in  the  case  of  the  King,  and  retained  also  the  very  expression  used 
by  the  law  when  compassing  the  death  of  a  subject  was  felony." 

The  statute,  therefore,  bemg  expressly  made  to  remove  doubte, 
and  accurately  to  define  treason,  aaopted  the  ancient  expression  of 
the  common  law  as  applicable  to  felonious  homicide,  meaning  that 
the  life  of  the  Sovereign  should  remain  an  exception,  and  that 
voluntas  pro  factOy  the  wicked  intention  for  the  deed  itself  (as  it 
regarded  his  sacred  life),  should  continue  for  the  rule;  and,  there- 
fore, says  Forster,  the  statute  meaning  to  betain  the  law,  which  was 
before  general,  rbtainxd  also  the  expression.  It  appears  to  me, 
therefore,  incontrovertible,  not  only  by  the  words  of  the  statute  itself, 
but  upon  the  authority  of  Forster,  which  I  shall  follow  up  by  that 
of  Lord  Coke  and  Hale,  contradicted  by  no  syllable  in  their  works, 
as  I  shall  demonstrate,  that  the  statute,  as  it  regarded  the  security 
of  the  King  8  life,  did  not  mean  to  enact  a  new  security  never 
known  to  the  common  law  in  other  cases,  but  meant  to  sufier  a 
common  law  rule  which  formerly  existed  universally,  which  was 
precisely  known,  but  which  was  too  severe  in  common  cases,  to 
remain  as  an  exception  in  favour  of  the  King's  security.  I  do 
therefore  positively  maintain,  not  as  an  advocate  merely,  but  in  my 
OWN  PERSON,  that,  within  the  letter  and  meaning  of  the  statute, 
nothing  can  be  a  compassing  the  death  of  the  King  that  would  not, 
in  ancient  times,  have  been  a  felony  in  the  case  of  a  subject ;  for 
otherwise  Forster  and  Coke,  as  will  be  seen,  are  very  incorrect  when 
they  say  the  statute  retained  the  old  law,  and  the  appropriate  word 
to  express  it ;  for  if  it  went  beyond  it,  it  would,  on  the  contrary, 
have  been  a  new  rule  unknown  to  the  common  law,  enacted,  for  the 
first  time,  for  the  preservation  of  the  King's  life.  Unquestionably 
the  legislature  might  have  made  such  a  rule;  but  we  are  not 
inquiring  what  it  might  have  enacted,  but  what  it  has  enacted. 
But  I  ought  to  ask  pardon  for  having  relapsed  into  any  argument 
of  my  own  upon  this  subject,  when  the  authorities  are  more  express 
to  the  purpose  than  any  language  I  can  use ;  for  Mr  Justice  Forster 
himself  expressly  says,  Discourse  First,  of  Hi§h  Treason,  p.  207 : 
"  AU  the  words  descriptive  of  the  offence,  viz.,  *  If  a  man  doth 
compass  or  imagine,  and  thereof  be  attainted  of  open  deed,'  are 
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plainly  borrowed  from  the  common  law,  and  therefore  must  bear 
the  same  construction  they  did  at  common  law."  Is  this  distinct  ? 
I  wiU  read  it  to  you  again :  "  All  the  words  descriptive  of  the 
offence,  viz.,  '  If  a  man  doth  compass  or  imagine,  and  thereof  be 
attainted  of  open  deed/  are  plainly  borrowed  from  the  common 
law,  and  therefore  most  bear  the  same  construction  they  did  at 
common  law." 

Gentlemen,  Mr  Justice  Forster  is  by  no  means  singular  in  this 
doctrine.  Lord  Coke,  the  oracle  of  the  law,  and  the  best  oracle 
that  one  can  consult,  when  standing  for  a  prisoner  charged  with 
treason,  as  he  was  the  highest  prerogative  lawyer  that  ever  e:&isted, 
maiDtains  the  same  doctnne ;  even  he,  even  Coke,  the  infamous  pro- 
secutor of  Baleigh,  whose  character  with  posterity,,  as  an  Attorney- 
General,  my  worthy  and  honourable  friend  would  disdain  to  hold, 
to  be  author  of  all  his  valuable  works ;  yet  even  this  very  Lord 
Coke  himself  holds  precisely  the  same  lan^age  with  Forster,  for, 
ia  his  oommentary  on  this  statute,  in  his  third  Institute,  p.  5,  when 
he  comes  to  the  words,  "  doth  compass,"  he  says,  '^-Let  us  see  first 
what  the  compassing  the  death  of  a  subfect  was  before  the  making 
of  this  statute,  when  voluntas  reputabatur  pro  facto.'*  Now  what 
is  the  plain  English  of  this  ?  The  commentator  says,  I  am  going 
to  instruct  you,  the  student,  who  are  to  learn  from  me  the  law  of 
England  what  is  a  compassing  of  the  death  of  the  Kino  ;  but  that 
I  cannot  do  but  by  first  carrying  you  to  look  into  what  was  the 
compassing  of  the  death  of  A  subject  at  the  ancient  common  law ; 
because  the  statute  having  made  a  compassing,  as  applied  to  the 
King,  the  crime  of  high  treason,  which,  at  common  law,  was  felony 
in  the  case  of  a  subject,  it  is  impossible  to  define  the  one  without 
looking  back  to  the  records  which  illustrate  the  other.  This  is  so 
directly  the  train  of  Lord  Coke's  reasoning,  that,  in  his  own  singu- 
larly precise  style  of  commentating,  he  immediately  lays  before  his 
reader  a  variety  of  instances  from  the  ancient  records  and  year* 
books,  of  compassing  the  subject's  death  ;  and  what  are  they  ?  Not 
acts  wholly  collateral  to  attacks  upon  life,  dogmatically  laid  down  by 
the  law  from  speculations  upon  probable  or  possible  consequences,  but 
a^aults  WITH  INTENT  TO  MUBDER,  Conspiracies  to  waylay  the  person 
with  the  SAME  iNTENTiON,and  other  murderous  machinations.  These 
were  only  compassings  before  the  statute  against  the  subject's  life  ; 
and  the  extension  of  the  expression  was  never  heard  of  in  the  law 
till  introdooed  by  the  craft  of  political  judges,  when  it  became 
applicable  to  crimes  against  the  State.  Here  again  I  desire  to 
appeal  to  the  highest  authorities  for  this  source  of  constructive 
treasons ;  for  although  the  statute  of  Edward  the  Third  had  expressly 
directed  that  nothing  should  be  declared  to  be  treason  but  cases  within 
its  enacting  letter,  yet  Lord  Hale  says,  in  his  Pleas  of  the  Crown, 
page  83,  that  "  things  were  so  carried  by  parties  and  factions  iu 
the  succeeding  reign  of  Bichard  the  Second,  that  this  statute  was 
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but  little  observed,  but  as  this  or  that  party  got  the  better.  So  the 
crime  of  high  treason  was  in  a  manner  arbitrarily  imposed  and 
adjudged,  to  the  disadvantage  of  the  party  that  was  to  be  judged ; 
which,  by  various  vicissitudes  and  revolutions,  mischiefed  all  parties, 
first  and  last,  and  left  a  great  unsettledness  and  unquietness  in  the 
minds  of  the  people,  and  was  one  of  the  occasions  of  the  unhappiness 
of  that  King, 

"  All  this  mischief  was  produced  by  the  statute  of  the  21st  of 
Eichard  the  Second,  which  enacted.  That  every  man  that  com- 
passeth  or  pursueth  the  death  of  the  King,  or  to  depose  him,  or  to 
render  uv  his  homage  liege,  or  he  that  raiseth  people,  and  rideth 
against  tne  King,  to  make  war  within  his  realm,  and  of  that  be 
dull/  attainted  and  adjudged,  shall  be  adjudged  a  traitor  of  high 
treason  against  the  Crown. 

"  This,"  says  Lord  Hale,  *'  was  a  great  snare  to  the  subject,  inso- 
much that  tne  statute,  1st  of  Henry  Fourth,  which  repealed  it, 
recited  that  no  man  knew  how  he  ought  to  behave  himself,  to  do, 
speak,  or  say,  for  doubt  of  such  pains  of  treason ;  and  therefore  wholly 
to  remove  the  prejudice,  which  might  come  to  the  King's  subjects, 
the  statute,  1st  of  Henry  Fourth,  chap.  10,  was  made,  which  brought 
hack  treason  to  the  standard  of  the  ^th  of  Edward  the  Third.*' 

Nowif  welookto  this  statute  ofKichardtheSecond,  which  produced 
such  mischiefs,  what  are  they  ?  As  far  as  it  re-enacted  the  treason 
of  compassing  the  King's  death  and  levying  war,  it  only  re-enacted 
the  statute  of  Edward  the  Third,  but  it  went  beyond  it  by  the  loose 
construction  of  compassing  to  depose  the  King,  and  raising  the 
people,  and  riding  to  make  war,  or  a  compassing  to  depose  him, 
TERMS  NEW  TO  THE  COMMON  LAW.  The  octual  levying  of  force,  to 
imprison,  or  depose  the  King,  was  already  and  properly  high  treason, 
within  the  second  branch  of  the  statute ;  but  tnis  statute  of  Richard 
the  Second  enlarged  only  the  crime  of  compassing,  making  it  extend 
to  a  compassing  to  imprison  or  depose,  which  are  the  great  objects 
of  an  actual  levying  of  war,  and  making  a  compassing  to  levy  war 
on  a  footing  with  the  actual  levying  it.  It  seems,  therefore,  most 
astonishing  that  any  Judge  could  be  supposed  to  have  decided,  as 
an  abstract  rule  of  law,  that  a  compassing  to  imprison  or  depose 
the  King  was  high  treason,  substantively,  without  previous 
COMPASSING  OF  HIS  DEATH :  sinco  it  was  made  so  by  this  statute, 
21st  of  Bichard  the  Second,  and  reprobated,  stigmatised,  and  re- 

f>ealed  by  the  statute  1st  of  Henry  Fourth,  chap.  10.  "  And  so 
ittle  effect,"  says  Mr  Justice  Blackstone,  "  have  over-violent  laws 
to  prevent  any  crime,  that  within  two  years  after  this  new  law  of 
treason  respectinff  imprisonment  and  deposing,  this  very  prince  was 
both  deposed  and  murdered." 

Gentlemen ,  this  distinction,  made  by  the  humane  statute  of  Edward 
the  Third,  between  treason  against  the  King's  natural  life  and  re- 
bellion against  his  civil  authority,  and  which  the  act  of  Bichard  tiie 
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Second  for  a  season  broke  down,  is  foniided  in  wise  and  sound  policy. 
A  sncoessftil  attack  may  be  made  upon  the  King's  person  by  the 
malignity  of  an  individual,  without  the  combination  of  extended 
conspiracy  or  the  exertions  of  rebellious  force ;  the  law,  therefore, 
justly  stands  upon  the  watch  to  crush  the  first  overt  manifestation 
of  80  evil  and  detestable  a  purpose.  Considering  the  life  of  the 
chief  magistrate  as  infinitely  important  to  the  public  security,  it 
does  not  wait  for  the  possible  consummation  of  a  crime,  which 
requires  neither  time,  combination,  nor  force  to  accomplish,  but 
considers  the  traitorous  purpose  as  a  consummated  treason :  but 
the  wise  and  humane  policy  of  our  forefathers  extended  the  severity 
of  the  rule,  voluntas  pro  fojcto,  no  further  than  they  were  thus 
impelled  and  justified  by  the  necessity;  and  therefore  an  intention 
to  levy  war  and  rebellion,  not  consummated,  however  manifested 
hy  the  most  overt  acts  of  conspiracy,  was  not  declared  to  be  treason, 
and  upon  the  plainest  principle  in  the  world ;  the  King's  regal 
capacity,  guarded  by  all  the  force  and  authority  of  the  state,  could 
not,  Uke  his  natural  existence,  be  overthrown  or  endangered  in  a 
moment  by  the  first  machinations  of  the  traitorous  mind  of  an  indi- 
vidual, or  even  by  the  unarmed  conspiracy  of  numbers ;  and  there- 
fore this  humane  and  exalted  institution,  measuring  the  sanctions 
of  criminal  justice  by  the  standard  of  civil  necessity,  thought  it 
sufficient  to  scourge  and  dissipate  unarmed  conspirators  by  a  less 
vindictive  proceeding. 

These  new  treasons  were,  however,  at  length  all  happily  swept 
away  on  the  accession  of  King  Henry  the  Fourth,  which  brought 
the  law  back  to  the  standard  of  Edward  the  Third ;  and,  indeed, 
in  reviewing  the  history  of  this  highly-favoured  island,  it  is  most 
beautiful,  and  at  the  same  time,  highly  encouraging  to  observe,  by 
what  an  extraordinary  concurrence  of  circumstances,  under  the 
superintendence  of  a  benevolent  Providence,  the  liberties  of  our 
country  have  been  established.  Amidst  the  convulsions,  arising 
from  the  maddest  ambition  and  injustice,  and  whilst  the  State  was 
altonately  departing  from  its  poise,  on  one  side,  and,  on  the  other, 
the  great  rights  of  mankind  were  still  insensibly  taking  root  and 
flourishing ; — though  sometimes  monarchy  threatened  to  lay  them 
prostrate,  tliough  aristocracy  occasionally  undermined  them,  and 
democracy,  in  her  turn,  rashly  trampled  on  them,  yet  they  have 
ever  come  safely  round  at  last. — This  awful  and  sublime  contem- 
plation should  teach  us  to  bear  with  one  another  when  our  opinions 
do  not  quite  coincide;  extracting  final  harmony  from  the  inevit- 
able differences  which  ever  did,  and  ever  must,  exist  amongst  men. 

Gentlemen,  the  act  of  Henry  the  Fourth  was  scarcely  made 
when  it  shared  the  same  fate  with  the  venerable  law  which  it 
restored.  Nobody  regarded  it.  It  was  borne  down  by  factions, 
and,  in  those  days,  there  were  no  judges,  as  there  are  now,  to  hold 
firm  the  balance  of  justice  amidst  the  storms  of  state ; — ^men  could 
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not  then,  as  the  prisoner  can  to-day,  look  up  for  protection  to 
magistrates  independent  of  the  Crown,  and  awfully  accountable  in 
character  to  an  enlightened  world.  As  fast  as  arbitrary  construc- 
tions were  abolished  by  one  statute,  unprincipled  judges  began  to 
build  them  up  again,  till  they  were  beat  down  by  another :  to  re- 
count their  strange  treasons  would  be  tiresome  and  disgusting ;  but 
their  system  of  construction,  in  the  teeth  of  positive  law,  may  be 
well  illustrated  by  two  lines  from  Pope : 

"Destroy  his  fib  and  sopliistry  in  rain. 
The  creature's  at  his  dirty  work  again." 

This  system,  both  judicial  and  parliamentary,  became  indeed  so 
intolerable,  in  the  interval  between  the  reign  of  Henry  tiie  Fourth, 
and  that  of  Philip  and  Mary,  that  it  produced,  in  the  first  year  of 
the  latter  reign,  the  most  remarkable  statute  that  ever  passed  in 
England,  repealing  not  only  all  former  statutes  upon  the  subject, 
except  that  of  Edward  the  Third,  but  also  stigmatising,  upon  the 
records  of  Parliament,  the  arbitrary  constbuctions  of  judges,  and 
limiting  them,  in  all  times,  to  every  letteb  of  the  statute.  I  will 
read  to  you  Lord  Coke's  commentaiy  upon  the  subject.  In  his  third 
Institute,  page  23,  he  says, — "  Before  the  act  of  the  26th  of  Edward 
the  Third,  so  many  treasons  had  been  made  and  declared,  and  in 
such  sort  penned,  as  not  only  the  ignorant  and  unlearned  people, 
but  also  learned  and  expert  men,  were  trapped  and  snared,  .  , 
,  .  so  as  the  mischief  before  Edward  the  Third,  of  the  uncer- 
tainty of  what  was  treason  and  what  not,  became  so  frequent  and 
dangerous,  as  that  the  safest  and  surest  remedy  was  by  this  ex- 
cellent act  of  Mary  to  abrogate  and  repeal  sdl,  but  only  such  as  are 
specified  and  expressed  in  this  statute  of  Edward  the  Third  By 
which  law  the  safety  of  both  the  King  and  of  the  subject,  and  the 
preservation  of  the  common  weal,  were  wisely  and  sufficiently  pro- 
vided for,  and  in  such  certainty,  that  nihil  rdictam  eat  arbtti-io 
judici8."  The  whole  evil,  indeed,  to  be  remedied  and  avoided  by 
the  act  of  Queen  Mary  was,  the  arbitrium  judicis^  or  judicial  con- 
struction beyond  the  letteb  of  the  statute.  The  statute  itself  was 
perfect,  and  was  restored  in  its  full  vigour ;  and  to  suppose,  there- 
fore, that  when  an  act  was  expressly  made,  because  judges  had 
built  treasons  by  constructions  beyond  the  law,  they  were  to  be 
left,  consistently  with  their  duiy,  to  go  on  building  again,  b  to 
impute  a  folly  to  the  legislature,  which  never  yet  was  imputed  to 
the  framers  of  this  admirable  statute.  But  this  absurd  idea  is 
expressly  excluded,  not  merely  by  the  statute,  according  to  its  plain 
interpretation,  but  according  to  the  direct  authority  of  Lord  Coke 
himself,  in  his  commentary  upon  it  For  he  goes  on  to  say,  "  Two 
things  are  to  be  observed,  first,  that  the  word  ea^esaed^  in  the 
statute  of  Mary,  excludes  all  implications  or  inferences  whatsoever: 
secondly,  that  no  former  attainder,  judgment,  precedent,  resolution^ 
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or  opinion  of  judges,  or  justices,  of  high  treason,  other  than  duch  as 
are  specified  and  expressed  in  the  statute  of  Edward  the  Third,  are 
to  be  followed  or  drawn  into  example.  For  the  words  be  plain  and 
direct ;  that  from  henceforth  no  act,  deed,  or  offence  shall  be  taken, 
had,  deemed,  or  adjudged  to  be  high  treason,  but  only  such  as  are  de- 
clared and  expressed  in  the  said  act  of  the  25th  of  Edward  the  Third, 
any  Act  of  Parliament  or  statute  after  25th  of  Edward  the  Third,  or ' 
any  other  declaration  or  matter,  to  the  contrary  notwithstanding/' 

Gtentlemen,  if  the  letter  of  the  statute  of  Mary,  when  coupled 
with  Lord  Coke's  commentary,  required  further  illustration,  it 
would  amply  receive  it  from  the  preamble,  which  ought  to  be  en- 
graved on  the  heart  of  every  man  who  loves  the  King,  or  who  is 
called  to  any  share  in  his  councils ;  for,  as  Lord  Coke  observes,  in 
the  same  eommentary:  It  truly  recites,  that  "the  state  of  a  King 
standeth  and  consisteth  more  assured  by  the  love  and  favour  of  the 
subjects  towards  their  Sovereign,  than  in  the  dread  and  fear  of  laws, 
made  with  rigorous  and  extreme  punishment ;  and  that  laws,  justly 
made  for  the  preservation  of  the  common  weal,  without  extreme 
punishment  or  penalty,  are  more  often  and  for  the  most  part  better 
kept  and  obeyed,  than  laws  and  statutes  made  with  extreme  punish- 
ment" 

But,  gentlemen,  the  most  important  part  of  Lord  Coke's  com-* 
mentary  on  this  statute  is  yet  behind,  which  I  shall  presently  read 
to  you,  and  to  which  I  implore  your  most  earnest  attention;  because 
I  win  show  you  by  it,  that  the  unfortunate  man,  whose  innocence 
I  am  defending,  is  arraigned  before  you  of  high  treason,  upon  evi* 
deuce  not  only  wholly  repugnant  to  this  particular  statute,  but  such 
as  never  yet  was  heard  of  in  England  upon  any  capital  trial : — 
EVIDENCE  which,  cvcu  with  all  the  attention  you  have  given  to  it,  I 
defy  any  one  of  you,  at  this  moment,  to  say  of  what  it  consists ; — 
EVIDENCE,  which  (siuco  it  must  be  called  by  that  name)  I  tremble 
for  my  boldness  in  presuming  to  stand  up  for  the  life  of  a  man, 
when  I  am  conscious  that  I  am  incapable  of  understanding  from  it, 
even  what  acts  are  imputed  to  him ;  jividekge,  which  has  consumed 
four  days  in  the  reading ; — ^not  in  reading  the  acts  of  the  prisoner, 
but  the  unconnected  writings  of  men,  unknown  to  one  another^ 
upon  a  hundred  different  subjects ; — evidence,  the  very  listening  to 
which  has  deprived  me  of  the  sleep  which  nature  requires ; — ^which 
has  filled  my  mind  with  unremitting  distress  and  agitation,  and 
which,  from  its  discordant  unconnected  nature,  has  suffered  me  to 
reap  no  advantage  from  the  indulgence,  which  I  began  with 
thanking  you  for ;  but  which,  on  the  contrary,  has  almost  set  my 
brain  on  fire,  with  the  vain  endeavour  of  collecting  my  thoughts 
upon  a  subject  never  designed  for  any  rational  course  of  thinking. 

Let  us,  therefore,  see  how  the  unexampled  condition  I  am  placed 
in  falls  in  with  Lord  Coke  upon  this  subject,  whose  authority  is 
appealed  to  by  the  Crown  itself ;  and  let  us  go  home  and  burn  our 


Digitized  by  VjOOQ IC 


1 50  SPEECH  FOR  THOMAS  HARDY; 

books  if  they  are  to  blazon  forth  the  law  by  eulogium,  and  ac- 
curately to  define  its  protector,  which  yet  the  subject  is  to  be  totally 
cut  oflf  from,  when  even  under  the  sanction  of  these  very  authors, 
he  stands  upon  his  trial  for  his  existence.  Lord  Coke  says,  in  the 
same  commentary  (page  12)  that  the  statute  had  not  only  accurately 
defined  the  charge,  but  the  nature  of  the  proof  on  which  alone  a 
man  shall  be  attainted  of  any  of  the  branches  of  hi^h  treason. — 
"  It  is  to  be  observed,*'  says  he,  "  that  the  word  m  the  act  of 
Edward  the  Third  is  provablement :  i.e.,  Upon  direct  and  mani- 
fest proof,  not  upon  conjectural  presumptions,  or  inferences,  or 
strains  of  wit,  but  iipon  good  and  sufficient  proof.  And  herein  the 
adverb  provably  hath  a  great  force,  and  signifieth  a  direct  plain 
proof,  wnich  word  the  Lords  and  Com«ions  in  Parliament  did  use, 
for  that  the  ofience  of  treason  was  so  heinous,  and  was  so  heavily 
and  severely  punished,  as  none  other  the  like,  and  therefore  the 
offender  must  be  provablt  attainted,  which  words  are  as  forcible  as 
upon  direct  and  manifest  proof.  Note,  the  word  is  not  probably, 
for  then  commune  argumentum  might  have  served,  but  the  word  is 
provably  be  attainted,'' 

Nothing  can  be  so  curiously  and  tautologously  laboured  as  this 
commentary,  of  even  that  great  prerogative  lawyer,  Lord  Coke, 
upon  this  single  word  in  the  statute ;  and  it  manifestly  shows,  that, 
BO  far  from  its  being  the  spirit  and  principle  of  the  law  of  England, 
to  loosen  the  construction  of  this  statute,  and  to  adopt  rules  of  con- 
struction and  proof,  unusual  in  trials  for  other  crimes,  on  the 
contrary,  the  legislature  did  not  even  leave  it  to  the  judges  to 
apply  the  ordinary  rules  of  legal  proof  to  trials  under  it,  but 
admonished  them  to  do  justice  in  that  respect  in  the  very  body  of 
the  statute. 

Lord  Hale  treads  in  the  same  path  with  Lord  Coke,  and  con- 
cludes this  part  of  the  subject  by  the  following  most  remarkable 
passage — vol.  i  chap.  xi.  86 : — 

"  Now  although  the  crime  of  high  treason  is  the  greatest  crime 
against  faith,  duty,  and  human  society,  and  brings  with  it  the 

freatest  and  most  fatal  dangers  to  the  government,  peace,  and 
appiness  of  a  kingdom,  or  state  ;  and  therefore  is  deservedly 
branded  with  the  highest  ignominy,  and  subjected  to  the  greatest 
penalties  that  the  laws  can  inflict :  it  appears,  first,  How  necessary 
it  was  that  there  should  be  some  knouony  fixed^  settled  boundary  for 
this  great  crime  of  treason,  and  of  what  great  importance  the  statute 
of  25th  of  Edward  the  Third  was,  in  order  to  that  end.  Second, 
How  dangerous  it  is  to  depart  from  the  letter  of  that  statute,  and  to 
multiply  and  enhance  crimes  into  treason  by  ambiguous  and  general 
words,  such  as  accroaching  royal  power,  subverting  fundamental 
laws,  and  the  like.  And  third,  How  dangerous  it  is  by  construction, 
and  ANALOGY,  to  make  treasons  where  the  letter  of  the  law  has  not 
done  it.     For  such  a  method  admits  of  no  limits,  or  bounds,  but 
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mns  as  far  and  as  wide  as  the  wit  and  invention  of  accusers,  and 
the  detestation  of  persons  accused,  will  carry  men." 

Surely  the  admonition  of  this  supereminent  Judge  ought  to  sink 
deep  into  the  heart  of  every  Judge,  and  of  every  juryman,  who  is 
called  to  administer  justice  under  this  statute ;  above  all,  in  the 
times  and  under  the  peculiar  circumstances  which  assemble  us  in 
this  place.  Honourable  men  feeling,  as  they  ought,  for  the  safety 
of  Government,  and  the  tranquillity  of  the  country,  and  naturally 
indignant  against  those  who  are  supposed  to  have  brought  them 
into  peril,  ought  for  that  very  cause  to  proceed  with  more  abundant 
caution,  lest  they  should  be  surprised  by  their  resentments  or  their 
fears  ;  they  ought  to  advance,  in  the  judgments  they  form,  by  slow 
and  trembling  steps ; — they  ought  even  to  fall  back  and  look  at 
everything  again,  lest  a  false  light  should  deceive  them,  admitting 
no  fact  but  upon  the  foundation  of  clear  and  precise  evidence,  and 
deciding  upon  no  intention  that  does  not  result  with  equal  clearness 
from  the  fact.  This  is  the  universal  demand  of  justice  in  every 
case  criminal  or  civil ; — how  much  more  then  in  this^  when  the 
judgment  is  every  moment  in  danger  of  being  swept  away  into  the 
fathomless  abyss  of  a  thousand  volumes ;  where  there  is  no  anchor- 
age for  the  understanding ;  where  no  reach  of  thought  can  look 
round  in  order  to  compare  their  points ;  nor  any  memory  be  capa- 
cious enough  to  retain  even  the  imperfect  relation  that  can  be  col- 
lected from  them  ?  .  ^ 

Gentlemen,  my  mind  is  the  more  deeply  affected  with  this  con- 
sideration by  a  very  recent  example  in  that  monstrous  phenomenon 
which,  under  the  name  of  a  trial,  has  driven  us  out  of  Westminster 
Hall  for  a  large  portion  of  my  professional  life.  No  man  is^  less 
disposed  than  I  am  to  speak  lightly  of  great  state  prosecutions, 
which  bind  to  their  duty  those  who  have  no  other  superiors,  nor  any 
other  control ;  last  of  all  am  I  capable  of  even  glancing  a  censure 
against  those  who  have  led  to  or  conducted  the  impeachment, 
because  I  respect  and  love  many  of  them,  and  know  them  to  be 
amongst  the  best  and  wisest  men  in  the  nation. — I  know  them 
indeed  so  well,  as  to  be  persuaded  that  could  they  have  foreseen 
the  vast  field  it  was  to  open,  and  the  length  of  time  it  was  to  occupy, 
they  never  would  have  engaged  in  it ;  for  I  defy  any  man,  not 
illuminated  by  the  Divine  Spirit,  to  say,  with  the  precision  and 
certainty  of  an  English  Judge  deciding  upon  evidence  before  him, 
that  Mr  Hastings  is  ^ilty  or  not  guilty  : — for  who  knows  what  is 
before  him,  or  what  is  not  ? — Many  have  carried  what  they  knew 
to  their  graves,  and  the  living  have  lived  long  enough  to  forget  it. 
Indeed,  I  pray  God  that  such  another  proceeding  may  never  exist 
in  England ;  because  I  consider  it  as  a  dishonour  to  the  constitution, 
and  that  it  brings,  by  ite  example,  insecurity  into  the  administra- 
tion of  justice*.     Every  man  m  civilised  society  has  a  right  to 

*  It  VM  the  good  fortune  of  Mr  Enkine  to  remedy,  in  his  own  person,  the  evil 
thna  oompUined  of,  when  he  presided  as  Chancellor  on  the  trial  of  Liord  Melville. 
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hold  his  life,  liberty,  property,  and  reputation,  under  plain  laws 
that  can  be  well  understood^  and  is  entitled  to  have  some  limited 
specific  part  of  his  conduct  compared  and  examined  by  their 
standard  ;  but  he  ought  not  for  seven  years,  no,  nor  for  seven  days, 
to  stand  as  a  criminal  before  the  highest  human  tribunal,  until 
judgment  is  bewildered  and  confounded,  to  come  at  last,  perhap, 
to  defend  himself,  Iwoken  down  with  fatigue,  and  dispirited  with 
anxiety,  which  indeed  is  my  own  condition  at  this  moment,  who 
am  only  stating  the  case  of  another, — what,  then,  must  be  the  condi- 
tion of  the  unfortunate  person  whom  yon  are  trying  ? 

The  next  great  question  is,  How  the  admonitions  of  these  great 
writers  are  to  be  reconciled  with  what  is  undoubtedly  to  be  found 
in  other  parts  of  their  works?  and  I  think  I  do  not  go  too  far,  when 
I  say,  that  it  ought  to  be  the  inclination  of  every  person's  mind 
who  is  considering  the  meaning  of  any  writer,  particularly  if  he  be 
a  person  of  superior  learning  and  intelligence,  to  reconcile  as  much 
as  possible  all  he  says  upoa  any  subject,  and  not  to  adopt  such  a 
construction  as  necessarily  raises  up  one  part  in  direct  opposition  to 
another. 

The  law  itself,  indeed,  -adopts  this  sound  rule  of  judgment  in  the 
examination  of  every  matter  which  is  laid  before  it,  for  a  sound 
construction ;  and  the  judges,  therefore,  are  bound  by  duty  as  well 
as  reason  to  adopt  it. 

It  appears  to  me,  then,  that  the  only  ambiguity  which  arises,  or 
can  possibly  arise,  in  the  examination  of  the  great  authorities,  and 
in  the  comparison  of  them  with  themselves,  or  with  one  another,  is, 
from  not  rightly  understanding  the  meaning  of  the  term  overt  act 
as  applied  to  this  species  of  treason.  The  moment  you  get  right 
upon  the  true  meaning  and  signification  of  this  expression,  the 
curtain  is  drawn  up,  and  all  is  light  and  certainty. 

Gentlemen,  an  overt  act  of  the  high  treason  charged  upon  this 
record,  I  take,  with  great  submission  to  the  Court,  to  be  plainly 
and  simply  this  : — the  high  treason  charged  is  the  compassing  or 
imagining  (in  other  words,  the  intending  or  designing)  the  death  of 
the  King — ^I  mean  his  natural  death  ;  which  being  a  hidden 
operation  of  the  mind,  an  overt  act  is  anything  which  legally 
proves  the  existence  of  such  traitorous  design  and  intention — ^I  say, 
that  the  design  against  the  King's  natural  life  is  the  high  treason 
under  the  first  branch  of  the  statute ;  and  whatever  is  evidence 
which  may  be  legally  laid  before  a  jury  to  judge  of  the  traitorous 
intention,  is  a  legal  overt  act ;  because  an  overt  act  is  nothing  but 
legal  evidence  embodied  upon  the  record. 

The  charge  of  compassing  being  a  charge  of  intention,  which, 
without  a  manifestation  by  conduct,  no  human  tribunal  could  try ; 
the  statute  requires  by  its  very  letter  (but  without  which  letter 
reason  must  have  presumed)  that  the  intention  to  cut  off  the  Sove- 
reign should  be  manifested  by  an  open  act ;  and  as  a  prisoner 
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charg^  with  an  intention,  could  have  no  notice  how  to  defend 
himself  without  the  charge  of  actions  from  whence  the  intention 
was  to  be  imputed  to  him,  it  was  always  the  practice,  according  to 
the  sound  prmciples  of  English  law,  to  state  upon  the  face  of  the 
indictment  the  overt  act,  which  the  Crown  charges  as  the  means 
made  use  of  by  the  prisoner  to  effect  his  traitorous  purpose  ;  and  as 
this  rule  was  too  frequently  departed  from,  the  statute  of  the  seventh 
of  King  William  enacted,  for  the  benefit  of  the  prisoner,  that  no 
evidence  should  even  be  given  of  any  overt  act  not  charged  in  the 
indictment.  The  charge,  therefore,  of  the  overt  acts  in  the  indict- 
ment is  the  notice,  enacted  by  statute  to  be  given  to  the  prisoner 
for  his  protection,  of  the  means  by  which  the  Crown  is  to  submit 
to  the  jury  the  existence  of  the  traitorous  purpose,  which  is  the 
crime  alleged  against  him,  and  in  pursuance  of  which  traitorous 
purpose  the  overt  acts  must  also  be  charged  to  have  been  com* 
mitted.  Whatever,  therefore,  is  relevant  or  competent  evidence  to 
be  received  in  support  of  the  traitorous  intention,  is  a  legal  overt 
act,  and  what  acts  are  competent  to  that  purpose,  is  (as  in  all  other 
cases)  matter  of  law  for  the  judges ;  but  whether,  after  the  overt 
acts  are  received  upon  the  record  as  competent,  and  are  established 
by  proof  upon  the  trial,  they  be  sufficient  or  insufficient  in  the  par- 
ticcdar  instance,  to  convince  the  jury  of  the  traitorous  compassing 
or  intention,  is  a  mere  matter  of  fact,  which,  from  its  very  nature, 
can  be  reduced  to  no  other  standard  than  that  which  each  man's 
own  conscience  and  understanding  erects  in  his  minil,  as  the  arbiter 
of  his  judgment  This  doctrine  is  by  no  means  new  nor  peculiar  to 
high  treason,  but  pervades  the  whole  law,  and  may  be  well  illus- 
trated in  a  memorable  case  lately  decided  upon  writ  of  error  in  the 
House  of  Lords,  and  which  must  be  in  the  memory  of  all  the  judges 
now  present,  who  took  a  part  in  its  decision : — there  the  question  was, 
whether,  upon  the  establishment  of  a  number  of  facts  by  legal 
evidence,  tne  defendant  had  knowledge  of  a  fact,  the  knowing  of 
which  would  leave  him  defenceless.  To  draw  that  question  from 
the  jury  to  the  judges,  I  demurred  to  the  evidence,  saying,  that 
though  each  part  of  it  was  legally  admitted,  it  was  for  the  law,  by 
the  mouth  of  the  judges,  to  pronounce  whether  this  fact  of  know- 
ledge could  legally  be  inferred  from  it ;  but  the  Lords,  with  the 
assent  of  all  the  judges,  decided,  to  my  perfect  satisfaction,  that 
such  a  demurrer  to  the  evidence  was  irregular  and  invalid ;  that 
ike  province  of  ihejury  over  (he  effect  of  evidence^  ought  not  to  he 
80  transferred  to  the  judges,  and  converted  into  matter  of  law  ; — 
that  what  was  relevant  evidence  to  come  before  a  jury,  wad  the 
jMDvince  of  the  Court, — but  that  the  conclusion  to  be  drawn  from 
admissible  evidence,  was  the  unalienable  province  of  the  country. 

To  apply  that  reasoning  to  the  case  before  us : — The  matter  to 
be  inquired  of  here  is,  the  fact  of  the  prisoner's  intention,  as  in  the 
case  I  have  just  cited  it  was  the  fact  of  the  defendant's  knowledge. 
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The  charge  of  a  conspiracy  to  depose  the  King  is,  therefore,  laid 
before  you  to  establish  that  intention ;  its  competency  to  be  laid 
before  you  for  that  purpose,  is  not  disputed ;  I  am  only  contending 
with  all  reason  and  autnority  on  my  side,  that  it  is  to  be  submitted 
to  your  consciences  and  understandings,  whether,  even  if  you  be- 
lieved the  overt  act,  you  believe  also  that  it  proceeded  from  a 
traitorous  machination  against  the  life  Of  the  King.  I  am  only  con- 
tending, that  these  two  beliefs  must  coincide  to  esUtbUsh  a  verdict  of 
guilty.  I  am  not  contending  that,  under  circumstances,  a  conspiracy 
to  depose  the  King,  and  to  annihilate  his  regal  capacity,  may  not  be 
strong  and  satisfactory  evidence  of  the  intention  to  destroy  his  life  ; 
— but  only  that  in  this,  as  in  every  other  instance,  it  is  for  you  to 
collect  or  not  to  collect  this  treason  against  the  Ean^'s  life,  according 
to  the  result  of  your  conscientious  oelief  and  judgmeni  from  the 
acts  of  the  prisoner  laid  before  you ;  and  that  the  establishment  of 
the  overt  act,  even  if  it  were  established,  does  not  establish  the 
treason  against  the  King's  life,  by  a  consequence  of  law;  but  ou 
the  contrary,  the  overt  act,  though  punishable  in  another  shape,  as 
an  independent  crime,  is  a  dead  letter  upon  this  record,  unless  you 
believe,  exercising  your  eaxlusive  jurisdiction  over  the  facts  laid 
before  you,  that  it  was  committed  in  accomplishment  of  the  treason 
against  the  natubal  life  of  the  King. 

Gentlemen,  this  particular  crime  of  compassing  the  King's  death, 
is  so  complete  an  anomaly,  being  wholly  seated  m  unconsummated 
intention,  that  the  law  cannot  depart  from  describing  it  according 
to  its  real  essence,  even  when  it  is  followed  by  his  death ; — a  man 
cannot  be  indicted  for  killing  the  King,  as  was  settled  in  the  case 
of  the  regicides  of  Charles  the  First,  after  long  consultation  among 
all  the  judges : — ^it  was  held  that  the  very  words  of  the  statute  must 
be  pursued,  and  that  dthough  the  King  was  actually  murdered,  the 
prisoners  who  destroyed  him  could  not  be  charged  with  the  act 
itself,  as  high  treason,  but  with  the  compassing  of  his  death ;  the 
very  act  of  the  executioner  in  beheading  him,  being  only  laid  as 
the  overt  act  upon  the  record.  There  though  the  overt  act  was  so 
connected  with,  as  to  be  even  inseparable  from  the  traitorous  in- 
tention, yet  they  were  not  confounded  because  of  the  effect  of  the 
Erecedent  in  dissimilar  cases :  and  although  the  r^cides  came  to 
e  tried  immediately  on  the  restoration  of  the  King,  in  the  day- 
spring  of  his  authority,  and  before  high  prerogative  judges,  and 
under  circumstances  when,  in  any  country  but  England,  their  trial 
would  have  been  a  mockery,  or  their  execution  have  been  awarded 
without  even  the  forms  of  trial ;  yet  in  England,  that  sacred  liberty, 
which  has  for  ever  adorned  the  constitution,  refused  to  sacrifice  to 
zeal  or  enthusiasm,  either  the  substance  or  the  forms  of  justice. 
Hear  what  the  Chief  Baron  pronounced  upon  that  occasion: 
"  These  persons  are  to  be  proceeded  with  according  to  the  laws 
of  the  land,  and  I  shall  speak  nothing  to  you  but  what  are  the 
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words  of  the  law.  By  the  statute  of  Edward  the  Third,  it  is  made 
high  treason  to  compass  and  imagine  the  death  of  the  King ;  in  no 
case  else  imagination  or  compassing,  without  an  actual  effect,  is 
punishable  by  law."  He  then  speaJks  of  the  sacred  life  of  the 
King,  and  speaking  of  the  treason,  says :  **  The  treason  consists  in 
the  wicked  imagination  which  is  not  apparent;  but  when  this 
poison  swells  out  of  the  heart,  and  breaks  forth  into  action,  in  that 
case  it  is  high  treason.  Then  what  is  an  overt  axit  of  an  imaginor' 
turn,  or  compassing  of  the  King's  death?  Truly,  it  is  anything 
which  shows  what  the  imagination  of  the  heart  is.'' 

Indeed,  gentlemen,  the  proposition  is  so  clear  that  one  gets  con- 
founded in  the  argument  from  the  very  simplicity  of  it ;  but  still  I 
stand  in  a  situation  which  I  am  determined  at  all  events  to  fulfil 
to  the  utmost,  and  I  shall  therefore  not  leave  the  matter  upon  these 
authorities,  but  will  bring  it  down  to  our  own  times,  repeating  my 
challenge  to  have  produced  one  single  authority  in  contradiction. 
Lord  Coke,  in  his  third  Institute,  page  11  and  12,  says : — **  The 
indictment  must  charge  that  the  prisoner  traitorously  compassed 
and  imagined  the  death  and  destruction  of  the  King."  He  says 
too,  "  There  must  be  a  compassing  or  imagination ;  for  an  act 
wittiout  compassing,  intent,  or  imagination,  is  not  within  the  act, 
as  appeareth  by  the  express  letter  thereof.  Et  ojcius  nonfoucit  reum 
nisi  mens  sit  rea"  Nothing  in  language  can  more  clearly  illus- 
trate my  proposition.  The  indictment,  like  every  other  indfctment, 
must  chars;e  distinctly  and  specifically  the  crime;  that  charge  must 
therefore  be  in  the  very  words  of  the  statute  which  creates  the 
crime,  the  crime  created  by  the  -statute  not  being  the  perpetration 
of  any  act,  but  being,  in  the  rigorous  severity  of  the  law,  the  very 
contemplation,  intention,  and  contrivance  of  a  purpose  directed  to 
an  act ;  that  contemplation,  purpose,  and  contrivance,  must  be 
found  to  exist,  without  which,  says  Lord  Coke,  there  can  be  no 
compassing,  and  as  the  intention  of  the  mind  cannot  be  investigated 
without  the  investigation  of  conduct,  the  overt  act  is  required  by 
the  statute,  and  must  be  laid  in  the  indictment  and  proved.  It 
follows  from  this  deduction,  that  upon  the  clear  principles  of  the 
Englidb  law,  every  act  may  be  laid  as  an  overt  act  of  compassing  the 
King's  death,  which  may  be  reasonably  considered  to  be  relevant  and 
competent  to  manifest  that  intention  j  for  were  it  otherwise,  it  would 
be  shutting  out  from  the  view  of  the  jury  certain  conduct  of  the  pri- 
soner wliich  might,  according  to  circumstances,  lead  to  manifest  the 
criminal  intention  of  his  mind ;  and  as  more  than  one  overt  act  may 
be  laid,  and  even  overt  acts  of  different  kinds,  though  not  in  them- 
selves substantively  treason,  the  judges  appear  to  be  justified  in  law, 
when  they  ruled  them  to  be  overt  acts  of  compassing  the  death  of  the 
King;  because  they  are  such  acts  as  before  the  statute  of  Kin^ 
William,  which  required  that  the  indictment  should  charge  all 
overt  acts,  would  have  been  held  to  be  relevant  proof;  of  which 
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relevancy  of  proof  the  judges  are  to  judge  as  matter  of  law ;  and 
therefore  being  relevant  proof,  must  also  be  revelant  matter  of 
charge,  because  nothing  can  be  relevantly  charged  which  may  not 
also  be  relevantly  admitted  to  proof.  These  observations  explain 
to  the  meanest  capacity  in  what  sense  Lord  Coke  must  be  under- 
stood, when  he  says,  in  the  very  same  page,  that  "  A  preparation 
to  depose  the  King,  and  to  take  the  King  by  force  and  strong 
hand,  until  he  has  yielded  to  certain  demands,  is  a  sufficient  overt 
act  to  prove  the  compassing  of  the  King's  death."  He  does  not 
say,  AS  A  PROPOSITION  OF  LAW,  that  he  who  prepares  to  seize  the 
King  compasseth  his  death,  but  that  a  preparation  to  seize  him  is 
a  sufficient  overt  act  to  prove  the  compassing ;  and  he  directly 
gives  the  reason, "  because  of  the  strong  tendency  it  has  to  that  end." 
This  latter  sentence  destroys  all  ambiguity.  I  agree  prfectly  with 
Lord  Coke,  and  I  think  every  judge  would  so  decide,  upon  the 
general  principles  of  law  and  evidence,  without  any  resoit  to  his 
authority  for  it;  and  for  this  plain  and  obvious  reason: — The 
judges  who  are  by  law  to  decide  upon  the  relevancy  or  competency 
of  the  proof,  in  every  matter  criminal  and  civil,  have  immemorially 
sanctioned  the  indispensable  necessity  of  charging  the  traitorous 
intention  as  the  crime,  before  it  was  required  by  the  statute  of 
King  William.  As  the  crime  is  in  its  nature  invisible  and  in* 
scrutable,  until  manifested  by  such  conduct  as  in  the  eye  of  reason 
is  indicative  of  the  intention  which  constitutes  the  crime,  no  overt 
act  is  therefore  held  to  be  sufficient  to  give  jurisdiction,  even  to  a 
jury,  to  draw  the  inference  in  fact  of  the  traitorous  purpose,  but 
such  acts  from  whence  it  may  be  reasonably  inferred ;  and  there- 
fore as  the  restraint  and  imprisonment  of  a  prince  has  a  greater 
tendency  to  his  destruction  than  in  the  case  of  a  private  man,  such 
conspiracies  are  admitted  to  be  laid  as  overt  acts,  upon  this  prin- 
ciple :  that  if  a  man  does  an  act  from  whence  either  an  inevitable 
or  a  mainly  probable  consequence  may  be  expected  to  follow,  much 
more  if  he  persists  deliberately  in  a  course  of  conduct,  leading  cer- 
tainly or  probably  to  any  given  consequence,  it  is  reasonable  to 
believe  that  he  foresaw  such  consequence,  and  by  pursuing  his 
purpose  with  that  foreknowledge,  the  intention  to  produce  the  con- 
sequence may  be  fairly  imputed.  But  then  all  this  is  matter  of 
fact  for  the  jury  from  the  evidence^  not  matter  of  law  for  the  Court ; 
further  than  it  is  the  privilege  and  duty  of  the  Judge  to  direct  the 
attention  of  the  jury  to  the  evidence,  and  to  state  the  law  as  it  may 
result  from  the  diflferent  views  the  jury  may  entertain  of  the  facts  ; 
and  if  such  acts  could  not  be  laid  as  overt  acts,  they  could  not  be 
offered  in  evidence  ;  and  if  they  could  not  be  offered  in  evidence, 
the  mind  of  the  prisoner,  which  it  was  the  object  of  the  trial  to  lay 
open  as  a  clue  to  his  intention,  would  be  shut  up  and  concealed 
from  the  jury,  whenever  the  death  of  the  Sovereign  was  sought  by 
circuitous  but  obvious  means,  instead  of  by  a  direct  and  murderous 
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iDachination.    But  when  they  are  thus  submitted,  as  matter  of 
charge  and  evidence  to  prove  the  traitorous  purpose  which  is  the 
crime,  the  security  of  the  King  and  of  the  subject  is  equally  provided 
for  ;  all  the  matter  which  has  a  relevancy  to  the  crime  is  chargeable 
and  provable,  not  substantively  to  raise  from  their  establishment  a 
legal  inference,  but  to  raise  a  presumption  in  faci^  capable  of 
being  weight  by  the  jury  with  all  the  circumstances  of  the  trans- 
action, as  offered  to  the  Crown  and  the  prisoner ;  their  province 
being  finally  to  say,  not  what  was  the  possible  or  the  probable 
conaequence  of  the  overt  act  laid  in  the  indictment,  but  whether  it 
has  brought  them  to  a  safe  and  conscientious  judgment  of  the 
guilt  of  the  prisoner,  i.e.,  of  his  guilt  in  compassing  the  death  of 
the  King,  which  is  the  treason  charged  in  the  indictment.    Lord 
Hale  iSy  if  possible,  more  direct  and  explicit  upon  the  subject ;  he 
says,  page  107,  *^  The  words  '  compass  or  imf^ne '  are  of  a  great 
latitude;  they  refer  to  the  purpose  or  design  of  the  mind  or  vnU, 
though  the  j)urpose  or  design  takes  not  effect ;  but  compassing  or 
imagining,  singly  of  itself,  is  an  internal  act,  and  without  some- 
thing to  manifest  it,  could  not  possibly  fall  under  any  judicial 
cognifiance  but  of  God  alone,  ana  therefore  this  statute  re<]^uires 
such  an  overt  act  as  may  render  the  compassing  or  imagining 
capable  of  a  trial  and  sentence  by  human  judicatures/'    Now,  can 
any  man  possibly  derive  from  such  a  writing  (proceeding  too  from 
an  author  of  the  character  of  Lord  Hale),  that  an  overt  act  of 
compassing  might  in  his  judgment  be  an  act  committed  inadvert- 
ently without  the  intention  ?    Can  any  man  gather  from  it  that  a 
man,  by  falling  into  bad  company,  can  be  drawn  in  to  be  guilty  of 
this  species  of  treason  by  rash  conduct,  while  the  love  of  his  Sove* 
reign  was  glowing  in  his  bosom  ?    Can  there  be  any  particular 
acts  which  can  entitle  a  Judge  or  counsel  to  pronounce  as  a  mMer 
of  latv^  what  another  man  intends?  or  that  what  a  man  intends  is 
not  a  matter  of  fact  ?    Is  there  any  man  that  will  meet  the  matter 
fairly,  and  advance  and  support  that  naked  proposition  ?    At  all 
events,  it  is  certainly  not  a  proposition  to  be  dealt  with  publicly, 
because  the  man  whose  mind  is  capable  even  of  conceiving  it, 
riiould  be  treasured  up  in  a  museum,  and  exhibited  there  as  a 
cnriosibr  for  money. 

Gentlemen,  all  1  am  asking,  however,  from  my  argument — and 
I  defy  any  power  of  reason  upon  earth  to  move  me  from  it — is  this : 
that  the  prisoner,  being  chared  with  intending  the  King's  deaih, 
Tou  are  to  find  whether  this  charge  be  founded  or  unfounded  ;  and 
that,  therefore,  put  upon  the  record  what  else  ^ou  will,  prove  what 
you  will,  read  these  books  over  and  over  again,  and  let  us  stand 
here  a  year  and  a  day  in  discoursing  concerning  them, — still  the 
Question  must  return  at  last  to  what  you  and  tou  only  can  resolve, 
i«  he  auUty  of  thai  base,  detestable  intention  to  destroy  the  King  f 
Not  wheth^  yoa  incline  to  believe  that  he  is  guilty ;  not  whether 
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you  suspect^  nor  whether  it  be  probable;  not  whether  he  may  be 
GUILTY  ;  no,  but  that  provably  he  is  guilty.  K  you  can  say  this 
upon  the  evidence,  it  is  your  duty  to  say  so,  and  you  may,  with  a 
tranquil  conscience,  return  to  your  families,  though  by  your  judg- 
ment the  unhappy  object  of  it  must  return  no  more  to  hia  Alas  ! 
gentlemen,  what  do  I  say  ?  he  has  no  family  to  return  to ;  the 
affectionate  partner  of  his  life  has  already  fallen  a  victim  to  the 
surprise  and  norror  which  attended  the  scene  now  transacting.  But 
let  that  melancholy  reflection  pass — it  should  not,  perhaps,  have 
been  introduced — it  certainly  ought  to  have  no  effect  upon  you  who 
are  to  judge  upon  your  oaths.  I  do  not  stand  here  to  desire  you  to 
commit  perjury  from  compassion  ;  but  at  the  same  time  my  earnest- 
ness may  be  forgiven,  since  it  proceeds  from  a  weakness  common 
to  us  all.  I  claim  no  merit  with  the  prisoner  for  my  zeal ;  it  pro- 
ceeds from  a  selfish  principle  inherent  in  the  human  heart  I  am 
counsel,  gentlemen,  for  myself.  In  every  word  I  utter  I  feel  that 
I  am  pleading  for  the  safety  of  my  own  life,  for  the  lives  of  my 
children  after  me,  for  the  happiness  of  my  country,  and  for  the 
universal  condition  of  civil  society  throughout  the  world. 

But  let  us  return  to  the  subject,  and  pursue  the  doctrine  of  Lord 
Hale  upon  the  true  interpretation  of  the  term  overt  act,  as  applic- 
able to  this  branch  of  treason.  Lord  Hale  says,  and  I  do  beseech 
most  earnestly  the  attention  of  the  Court  and  jury  to  this'passage, 
*^  If  men  conspire  the  death  of  the  King,  and  thereupon  provide 
weapons  or  send  letters,  this  is  an  overt  act  within  the  statute." 
Take  this  to  pieces,  and  what  does  it  amount  to  ? — "  If  men  con- 
spire the  death  of  the  King,"  ffuit  is  the  first  thing,  viz.,  the  intent 
tioTif  "  and  thereupon,"  that  is,  in  pursuance  of  that  wicked  inten-- 
tion,  "  provide  weapons  or  send  letters  for  the  execution  thereof,*' 
e.e.,  for  the  execution  of  that  destruction  of  the  King  which  they 
have  meditated,  "  this  is  an  overt  act  within  the  statute."  Surely 
the  meaning  of  all  this  is  self-evident  If  the  intention  be  against 
the  King  s  life,  though  the  conspiracy  does  not  immediately  and 
directly  point  to  his  death,  yet  still  the  overt  act  will  be  sufficient 
if  it  be  something  which  has  so  direct  a  tendency  to  that  end  as  to 
be  competent  rational  evidence  of  the  intention  to  obtain  it.  Bat 
the  instances  given  by  Lord  Hale  himself  furnish  the  best  illus- 
tration :  "  If  men  conspire  to  imprison  the  King  by  force  and  a 
strong  hand  until  he  hiEis  yielded  to  certain  demands,  sxid  Jbr  that 
purpose  gaiher  company  or  write  letters^  that  is  an  overt  act  to 
prove  the  compassing  the  King's  death,  as  it  was  held  in  Lord 
Cobham's  case  by  all  the  judges."  In  this  sentence  Lord  Hale 
does  not  depart  from  that  precision  which  so  eminently  distinguishes 
all  his  writing ;  he  does  not  say,  that  if  men  conspire  to  imprison 
the  King  untd  he  yields  to  certain  demands,  and  for  that  purpose 
to  do  so  and  so,  this  is  high  treason — no,  nor  even  an  overt  act  of 
high  treason,  though  he  might  in  l^al  language  correctly  have 
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said  so ;  but  to  prevent  the  possibility  of  confounding  the  treason 
with  matter  which  may  be  legally  charged  as  relevant  to  the  proof 
of  it,  he  follows  Lord  Coke's  expression  in  the  third  Institute,  and 
says,  This  is  an  overt  act  to  prove  the  compassing  of  the  King's 
death ;  and  as  if  by  this  mode  of  expression  he  had  not  done  enough 
to  keep  the  ideas  asunder,  and  from  abundant  regard  for  the  rights 
and  liberties  of  the  subject,  he  immediately  adds,  "  But  then  there 
must  be  an  overt  act  to  prove  that  conspiracy ;  and  then  that  overt 
act  to  prove  such  design,  is  an  overt  act  to  prove  the  compassing 
of  the  death  of  the  King/'  The  language  of  this  sentence  labours 
in  the  ear  from  the  excessive  caution  of  the  writer ;  afraid  that  his 
reader  should  jump  too  fast  to  his  conclusion  upon  a  subject  of 
Buch  awful  moment,  he  pulls  him  back  after  he  has  read  that  a 
conspiracy  to  imprison  the  King  is  an  overt  act  to  prove  the  com- 
passmg  of  his  death,  and  says  to  him,  But  recollect  that  there  must 
be  an  overt  act  to  pbove,  in  the  first  place,  that  conspiracy  to  im- 
prison the  King,  and  even  then  that  intention  to  imprison  him  so 
manifested  by  the  overt  act,  is  but  in  its  turn  an  overt  act  to  pbove 
the  compassing  or  intention  to  destroy  the  King.  Nor  does  the 
great  and  benevolent  Hale  rest  even  here,  but  after  this  almost 
tedious  perspicuity,  he  begins  the  next  sentence  with  this  fresh 
caution  and  limitation, ''  But  then  this  must  be  intended  of  a  con- 
spiracy, forcibly  to  detain  and  imprison  the  King."  What  then  is 
a  conspiracy  forcibly  to  imprison  the  King  ? — surely  it  can  require 
no  explanation :  it  can  only  be  a  direct  machination  to  seize  and 
detain  his  pebson  by  rebellious  force.  Will  this  expression  be  satis- 
fied by  a  conspiracy  to  seize  speculatively  upon  his  authority  by  the 
publication  of  pamphlets,  which,  by  the  inculcation  of  republican 
principles,  may  in  the  eventual  circulation  of  a  course  of  years, 
perhaps  in  a  course  of  centuries,  in  this  King's  time,  or  in  the  time 
of  a  remote  successor,  debauch  men's  minds  from  the  English  con- 
stitution, and,  by  the  destruction  of  monarchy,  involve  the  life  of 
the  monarch  ?  Will  any  man  say  that  this  is  what  the  law  means 
by  a  conspiracy  against  the  King's  government,  supposing  even 
that  a  conspiracy  against  his  government  were  synonymous  with  a 
design  upon  his  lUfe  ?  Can  any  case  be  produced  where  a  person 
has  been  found  guilty  of  high  treason,  under  this  branch  of  the 
statute,*  where  no  war  has  been  actually  levied,  unless  where  the 
conspiracy  has  been  a  forcible  invasion  of  the  King's  personal 
liberty  or  security  ?  I  do  not  mean  to  say  that  a  conspiracy  to 
levy  war  may  not,  in  many  instances,  be  laid  as  an  overt  act  of 
compassing  tiie  King^s  death,  because  the  war  may  be  mediately 
or  immediately  pointed  distinctly  to  his  destruction  or  captivity ; 
and  as  Lord  Hale  truly  says,  "  Small  is  the  distance  between  the 
prisons  and  graves  of  princes."  But  multiply  the  instances  as  you 
wOl,  still  the  principle  presents  itself.  The  truth  of  this  very 
maxim,  built  upon  experience,  renders  an  overt  act  of  this  descrip- 
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tion  rational  and  competent  evidence  to  be  left  to  a  jury  of  a  design 
against  the  King's  life ;  bat  it  does  not,  therefore,  change  the  natare 
of  the  crime,  nor  warrant  any  Court  to  declare  the  overt  act  to  be 
legally  and  conclusively  indicative  of  the  traitorous  intention  ;  be- 
cause, if  this  be  once  admitted  to  be  law,  and  the  jury  are  bound 
to  find  the  treason  upon  their  belief  of  the  existence  of  the  overt 
act  the  trial  by  the  country  is  at  an  end,  and  the  judses  are  armed 
with  an  arbitrary  uncontrollable  dominion  over  tne  lives  and 
liberties  of  the  nation. 

Gentlemen,  I  will  now  proceed  to  show  you  that  the  doctrines 
which  I  am  insisting  on  have  been  held  by  all  the  great  judges  of 
this  country,  in  even  the  worst  of  times,  and  that  they  are,  besides, 
not  at  all  peculiar  to  the  case  of  high  treason,  but  pervade  the 
whole  system  of  the  criminal  law.  Mr  Justice  Forster,  so  justly 
celebrated  for  his  writings,  lays  down  the  rule  thus : — It  may  be 
laid  down  as  a  general  riue,  that  "  indictments  founded  upon  penal 
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as  to  bring  tJie  paHy  vnthin  it"  And  this  general  rule  is  so 
expressly  allowed  to  have  place  in  high  treason,  that  it  is  admitted 
on  all  hands  that  an  indictment  would  be  radically  and  incurably 
bad,  unless  it  charged  the  compassing  of  the  King's  death  as  the 
leading  and  fundamental  averment,  and  unless  it  formally  charged 
the  overt  act  to  be  committed  in  order  to  effectuate  the  traitorous 
purpose.  Nobody  ever  denied  this  proposition ;  and  the  present 
mdictment  is  framed  accordingly.  Now  it  is  needless  to  say 
that  if  the  benignitv  of  the  general  law  requires  this  precision 
in  the  indictment,  the  proof  must  be  correspondingly  precise,  for 
otherwise  the  subject  would  derive  no  benefit  from  the  strictness  of 
the  indictment ;  the  strictness  of  which  can  have  no  other  mean- 
ing in  law  or  common  sense  than  the  protection  of  the  prisoner ; 
for  if^  though  the  indictment  must  directly  charge  a  breach  of  the 
very  letter  of  the  statute,  the  prisoner  could  nevertheless  be  con- 
victed by  evidence  not  amounting  to  a  breach  of  the  letter,  then 
the  strictness  of  the  indictment  would  not  only  be  no  protection  to 
the  ijrisoner,  but  a  direct  violation  of  the  first  principles  of  Justice, 
criminal  and  civil,  which  call  universally  for  the  proof  of  all  mate- 
rial aveAnents  in  everv  legal  proceeding.  But  Mr  Justice  Forster 
expressly  adverts  to  the  necessary  severity  of  proof  as  well  as  of 
charge ;  for  he  says,  that  '^  although  a  case  is  brought  within  the 
reason  of  a  penal  statute,  and  within  the  mischief  to  be  prevented, 
yet,  if  it  does  not  come  within  the  unequivocal  letter^  "  the  benignity 
of  the  law  interposeth."  If  the  law  then  be  thus  severe  in  the 
interpretation  of  every  penal  proceeding,  even  down  to  an  action 
for  the  killing  of  a  hare  or  a  partridge,  are  its  constructions  only 
to  be  enlarged  and  extended  as  to  the  statute  of  high  treason, 
although  the  single  object  of  passing  it  was  to  guard  against 
constructions  ? 
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Gentlemen,  the  reason  of  the  thing  is  so  palpably  and  invincibly 
in  favour  of  this  analogy,  that  it  never  met  with  a  direct  opposition. 
The  Attorney-General  himself  distinctly  admits  it  in  one  part  of 
his  address  to  yon,  though  he  seems  to  deny  it  in  another.  I  hope 
that  wheii  I  state  one  part  of  his  speech  to  be  in  diametrical 
opposition  to  another,  he  will  not  suppose  that  I  attribute  the 
inconsistency  to  any  defect,  either  in  his  understanding  or  his 
heart ;  far  from  it — ^they  arise,  I  am  convinced,  from  some  of  the 
authorities  not  being  sufficiently  understood. 

In  the  beginning  of  his  speech  he  admits  that  the  evidence  must 
be  satisfactory  and  convincing  as  to  the  intention ;  but  in  the  latter 
part,  he  seems,  as  it  were,  to  take  off  the  effect  of  that  admission. 
I  wish  to  give  you  the  very  words.  I  took  them  down  at  the  time ; 
and  if  I  do  not  state  them  correctly  I  desire  to  be  corrected.  "  I 
most  distinctly  disavow,"  said  my  honourable  friend,  "  every  case 
of  construction.  I  most  distinctly  disavow  any  like  case  of  treason 
not  within  the  letter  of  the  statute.  I  most  distinctly  disavow 
cumulative  treason.  I  most  distinctly  disavow  enhancing  guilt  by 
parity  of  reason.  The  question  undoubtedly  is,  whether  the  proof 
be  full  and  satisfactory  to  your  reasons  and  consciences  that  the 
prisoner  is  guilty  of  the  treason  of  compassing  the  King's  death." 
Gentlemen,  I  hope  that  this  will  always  with  equal  honour  be  ad- 
mitted. Now  let  us  see  how  the  rest  of  the  learned  gentleman's 
speech  falls  in  with  this. — For  he  goes  on  to  say,  that  it  is  by  no 
means  necessary  that  the  distinct,  specific  intention  should  pre* 
exist  the  overt  act  "  If  the  overt  act,"  says  he,  "  be  deliberately 
committed^  it  is  a  compassing."  But  how  so,  if  the  intention  be 
admitted  to  be  the  treason?  What  benefit  is  obtained  by  the 
rigorous  demand  of  the  statute,  that  the  compassing  of  the  King's 
d^th  shall  be  charged  by  the  indictment  as  the  crime,  if  a  crime 
different,  or  short  of  it,  can  be  substituted  for  it  in  the  proof? 
And  how  can  the  statute  of  Bichard  the  Second  be  said  to  be  re- 
pealed, which  made  it  high  treason  to  compass  to  depose  the  King, 
indej^ndently  of  intention  upon  his  life,  if  the  law  shall  declare, 
notwithstanding  the  repeal,  that  they  are  synonymous  terms,  and 
that  the  one  cokclusivelt  involves  the  other  I 

(Gentlemen,  if  we  examine  the  most  prominent  cases  which  have 
come  in  judgment  before  judges  of  the  most  unquestionable  author- 
ity, and  after  the  constitution  had  become  fixed,  you  will  find  every- 
thing that  I  have  been  saying  to  you  justified  and  confirmed. 

The  first  great  state  trial  after  the  Bevolution  was  the  case  of  Sir 
John  Freind,  a  conspirator  in  the  assassination  plot.  Sir  John 
Freind  was  indicted  for  compassing  and  imagining  the  death  of 
King  William ;  and  the  overt  acts  charged,  and  principally  relied 
on,  were,  first,  the  sending  Mr  Chamock  into  France  to  King 
James,  to  desire  him  to  persuade  the  French  King  to  send  forces 
over  to  Gieat  Britain,  to  levy  war  against  and  to  depose  the  King, 
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and  that  Mr  Chamock  was  actually  sent ;  and,  secondly,  the  pre- 
paring men  to  be  levied  to  form  a  corps  to  assist  in  the  restoration 
of  the  Pretender,  and  the  expulsion  of  ELing  William,  of  which 
Sir  John  Freind  was  to  be  colonel. — In  this  case,  if  the  proofs 
were  not  to  be  wholly  discredited,  and  the  overt  acts  were  conse- 
quently established,  they  went  rationally  to  convince  the  mind  of 
every  man  of  the  pre-existing  intention  to  destroy  the  King.  The 
conspiracy  was  not  to  do  an  act  which,  though  it  might  lead  even- 
tually and  speculatively  to  the  King's  death,  might  not  be  foreseen 
or  designed  by  those  who  conspired  together : — ^the  conspiracy  was 
not  directed  to  an  event  probably  leading  to  another  and  a  diiferent 
pne,  and  from  the  happening  of  which  second  a  third  still  different 
might  be  engenderea,  which  third  might  again  lead  in  its  conse* 
quences  to  a  fourth  state  of  things,  which  might,  in  the  revolution 
of  events,  bring  on  the  death  of  the  King,  though  never  compassed 
or  imagined : — ^Freind's  conspiracy,  on  the  contrary,  had  for  its 
direct  and  immediate  object  the  restoration  of  the  Pretender  to  the 
throne,  by  the  junction  of  foreign  and  rebellious  force.  In  my 
opinion  (and  I  am  not  more  disposed  than  others  to  push  things 
beyond  their  mark  in  the  administration  of  criminal  justice).  Sir 
John  Freind,  if  the  evidence  against  him  found  credit  with  the 
Jury,  could  have  no  possible  defence ;  since  the  evidence  went 
directly  to  prove  the  despatch  of  Charnock  to  France,  under  his 
direction,  to  invite  the  French  King  to  bring  over  the  Pretender 
into  England,  and  to  place  him  on  the  throna  The  intention, 
therefore,  of  Sir  John  Freind  to  cut  off  King  William,  was  a  clear 
inference  from  the  overt  act  in  question ;  not  an  inference  of  law 
for  the  Court,  but  of  fact  for  the  jury,  under  the  guidance  of  plain 
common  sense;  because  the  consequence  of  the  Pretenders  re* 
gaining  the  throne  must  have  been  the  attainder  of  Kin^  Wil- 
Eam  by  Act  of  Parliament.  Some  gentlemen  seem  to  Took  as 
if  they  thought  not — but  I  should  be  glad  to  hear  the  position 
contradicted.  I  repeat,  that  if  the  Pretender  had  been  restored  aa 
King  of  England,  the  legal  consequence  would  have  been  that  King 
William  would  have  been  a  traitor  and  an  usurper,  and  subject  as 
such  to  be  tried  at  the  Old  Bailey,  or  wherever  else  the  King,  who 
took  his  place,  thought  fit  to  brins  him  to  judgment  From  these 
premises,  therefore,  there  could  be  no  difficiQty  of  inferring  the 
intention ;  and  therefore  if  ever  a  case  existed  where,  from  the 
clearness  of  the  inference,  the  province  of  the  jury  might  have 
been  overlooked,  and  the  overt  act  confounded  with  the  treason, 
it  was  in  the  instance  of  Freind ;  but  so  far  was  this  from  bein^  the 
case,  that  you  will  find,  on  the  contrary,  everything  I  have  been 
saying  to  you  since  I  began  to  address  you,  summed  up  and  con- 
firmed by  that  most  eminent  magistrate  Lord  Chief-Justice  Holt, 
who  presided  upon  that  trial. 
He  bqgins  thus: — ''  Gentlemen  of  the  Jury,  look  ye,  the  treason 
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that  is  xnentioned  in  the  indictment  is  conspiring,  compassing,  and 
imagining  the  death  of  the  King.  To  prove  the  conspiracy  and 
design  of  the  King's  death,  two  principal  overt  acts  are  insisted 
on."  He  does  not  consider  the  overt  act  of  conspiracy  and  consul- 
tation to  be  the  treason,  but  evidence  (as  it  undoubtedly  was  in 
that  case)  to  prove  the  compassing  the  death.  The  Chief- Justice 
then  states  the  two  overt  acts  above-mentioned,  and  sums  up  the 
evidence  for  and  agaiust  the  prisoner,  and  leaves  the  intention  to 
the  jury  as  matter  of  fact.  For  it  is  not  till  afterwards  that  he 
comes  to  answer  the  prisoner's  objection  in  point  of  law,  as  the 
Chief-Justice  in  terms  puts  it — "There  is  another  thing,"  said 
Lord  Chief-Justice  Holt,  "  he  did  insist  upon,  and  ffiat  is  matter 
of  lata.  The  statute  25th  Edward  the  Third  was  read,  which  is  the 
great  statute  about  treasons,  and  that  does  contain  divers  species  of 
treason,  and  declares  what  shall  be  treason :  one  treason  is  the 
compassing  and  imagining  the  death  of  the  King ;  another  is  the 
levying  war.  Now,  says  he  "  (i.e.,  Freind),  "  here  is  no  war  actu- 
ally levied ;  and  a  bare  conspiracy  to  levy  war  does  not  come  within 
the  law  against  treason."  To  pause  here  a  little :  Freind's  argu-» 
ment  was  this — Whatever  my  intentions  might  be — whatever  my 
object  of  levying  war  might  have  been — whatever  might  have  been 
my  design  to  levy  it — ^however  the  destruction  of  the  King  might 
have  been  effected  by  my  conspiracy,  if  it  had  gone  on — and  how- 
ever it  might  have  been  my  intention  that  it  should, — ^it  is  not 
treason  within  the  25th  Edward  the  Third.  To  which  Holt  replied, 
a  little  incorrectly  in  language  but  right  in  Rubstance — "  Now  for 
that  I  must  tell  you,  if  there  be  only  a  conspiracy  to  levy  war,  it  is 
not  treason :  "  i.e.y  it  is  not  a  substantive  treason :  it  is  not  a  treason 
in  the  abstract.  '*  But  if  the  design  and  conspiracy  be  either  to 
kill  the  King,  or  to  depose  him,  or  imprison  him,  or  put  any  force 
or  restraint  upon  him,  t.c,  personal  restraint  by  force,  **  and  the 
way  of  effecting  these  purposes  is  by  levying  a  war;  there  the  con- 
spiracy and  consultation  to  levy  war  for  that  purpose  is  high  treason, 
though  no  war  be  levied :  for  such  consultation  and  conspiracy  is 
an  overt  act  proving  the  compassing  the  death  of  the  King."  But 
what  sort  of  war  is  it  the  bare  conspiracy  to  levy  which  is  an  overt 
act  to  prove  a  design  against  the  King's  life,  though  no  war  be 
actually  levied?  Gentlemen,  Lord  Holt  himself  illustrates  this 
matter  so  clearly,  that  if  I  had  anything  at  stake  short  of  the 
honour  and  life  of  the  prisoner,  I  might  sit  down  as  soon  as  I  had 
read  it : — ^for  if  one  did  not  know  it  to  be  an  extract  from  an  ancient 
trial,  one  would  say  it  was  admirably  and  accurately  written  for  the 
present  purposa  It  is  a  sort  of  prophetic  bird's-eye  view  of  what 
we  are  en^^ed  in  at  this  moment : — "  There  may  be  war  levied 
(continues  Lord  Holt  in  Freind's  case)  without  any  design  upon  the 
King's  person,  which,  if  actually  levied,  is  high  treason,  though 
purposing  and  designing  such  a  levying  of  war  is  not  so.    As  fop 
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example,  if  persons  do  assemble  themselves,  and  act  with  force, 
in  opposition  to  some  law,  and  hope  thereby  to  get  it  repealed ; 
this  is  a  levying  war,  and  treason,  (hough  the  purposing  and  de- 
signing of  it  is  not  80.  So  when  they  endeavour,  in  great  numbers, 
with  force  to  make  reformation  of  their  own  heads,  without  pursuing 
the  methods  of  the  law,  that  is  a  levjdng  war,  but  the  purpose  and 
designing  is  not  so.  But  if  there  be,  as  I  told  you,  a  purpose  and 
design  to  destroy  the  King  and"  (not  or  to  depose  him,  but  and  to 
depose  him)  "  to  depose  him  from  his  throne,  which  is  proposed  and 
designed  to  be  effected  by  war  that  is  to  be  levied  ;  such  a  conspi- 
racy and  consultation  to  levy  war  for  the  bringing  {his  to  pass  " 
(i.6.,  for  bringing  the  King's  death  to  pass),  "  is  an  overt  act  of  high 
treason.  So  that,  gentlemen,  as  to  that  objection  which  he  makes, 
IN  POINT  OF  LAW,  it  IS  of  uo  forcc,  if  there  be  evidence  suflBicient  to  con- 
vince you  that  he  did  conspire  to  levy  war  for  such  an  end."  And  he 
concludes  by  again  leaving  the  intention  expressly  to  the  jury. 
■  It  is  THE  END  THEREFORE  FOR  WHICH  the  War  is  to  bc  levied,  and 
not  the  conspiracy  to  do  any  act  which  the  law  considers  as  a  levy- 
ing of  war,  that  constitutes  an  overt  act  of  treason  against  the  King's 
life.  The  most  rebellious  movements  towards  a  reform  in  govern- 
ment^ not  directed  against  the  King's  person,  will  not,  according  to 
Lord  Holt,  support  the  charge  before  you, — I  might  surround  the 
House  of  Commons  with  fifty  thousand  men,  for  the  express  pur- 
pose of  forcing  them,  by  duress,  to  repeal  any  law  that  is  offensive 
to  me,  or  to  pass  a  bill  for  altering  elections,  without  being  a  pos- 
sible object  of  this  prosecution. — ^Under  the  other  branch  of  the 
statute,  I  might  indeed  be  convicted  of  levying  war,  but  not  of 
compassing  the  King's  death  ;  and  if  I  only  conspired  and  medi- 
tatea  this  rising  to  repeal  laws  by  rebellion,  I  could  be  convicted  of 
nothing  but  a  high  misdemeanour. — I  would  give  my  friends 
the  case  upon  a  special  verdict,  and  let  them  hang  me  if  they  could. 
—How  much  more  might  I  give  it  them  if  the  conspiracy  imputed 
was  not  to  effect  a  reform  by  violence,  but,  as  in  the  case  before  us, 
by  pamphlets  and  speeches,  which  might  produce  universal  suffrage, 
which  universal  suffrage  mi^ht  eat  out  and  destroy  aristocracy, 
which  destruction  might  lead  to  the  fall  of  Monarchy,  and  in  the 
end,  to  the  death  of  the  King. — Gentlemen,  if  the  cause  were  not 
too  serious,  I  should  liken  it  to  the  play  with  which  we  amuse  our 
children :  This  is  the  cow  with  the  crumpledy  horn,  which  gored 
the  dog,  that  worried  the  cat,  that  ate  the  rat,  <&c.,  ending  in  the 
house  which  Jack  built. 

I  do  therefore  maintain,  upon  the  express  authority  of  Lord  Holt, 
that,  to  convict  a  prisoner,  charged  with  this  treason,  it  is  absolutely 
necessary  that  you  should  be  satisfied  of  his  intention  against  the 
Kinq's  life  as  cJiarged  in  the  indictment,  and  that  no  design  against 
the  King's  government  will  even  be  a  legal  overt  act  to  be  left  to  a 
Jury  as  the  evidence  of  such  an  intention  (much  less  the  substantive 
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and  consummate  treason),  unless  the  conspiracy  be  directly  pointed 
against  the  person  of  the  King.  The  case  of  Lord  George  Gordon 
is  opposed  to  this  as  a  high  and  modem  decision  ;  and  the  Attorney- 
General  descended  indeed  to  a  very  humble  and  lowly  authority^ 
when  he  sought  to  maintain  his  argument  by  my  own  speech,  as 
counsel  for  that  unfortunate  person.  The  passage  of  it  alluded  to 
lies  at  this  moment  before  me  ;  and  I  shall  repeat  it,  and  re-main- 
tain it  to-day. — But  let  it  first  be  recollected  that  Lord  George 
Gordon  was  not  indicted  for  compassing  or  imagining  the  King's 
death,  under  the  first  branch  of  the  statute,  but  for  levying  war 
underthe  second.  It  never  indeed  entered  into  the  conception  of  any 
man  living,  that  such  an  indictment  could  have  been  maintained,  or 
attempted  against  him :  I  appeal  to  one  of  your  Lordships  now 

E resent,  for  whose  learning  and  capacity  I  have  the  greatest  and 
ighest  respect,  and  who  sat  upon  that  trial,  that  it  was  not  in- 
sinaated  from  the  Bar,  much  less  adjudged  by  the  Court,  that  the 
evidence  had  any  hearing  upon  the  first  branch  of  treason.  I  know 
that  I  may  safely  appeal  to  Mr  Justice  Buller  for  the  truth  of  this 
assertion ;  and  nothing  surely  in  the  passage  from  my  address  to 
the  jury,  has  the  remotest  allusion  to  assimilate  a  conspiracy  against 
the  King  8  government  (collateral  to  his  person)  with  a  treason 
against  his  life.  My  words  were,  "  To  compass,  or  imagine  the 
death  of  the  King;  such  imagination,  or  purpose  of  the  mind  ^  visible 
only  to  its  great  Author,  being  manifested  by  some  open  act ;  an 
institution  obviously  directed,  not  only  to  the  security  of  his  natural 
person,  but  to  the  stability  of  the  Government ;  the  life  of  the 
Prince  being  so  interwoven  with  the  constitution  of  the  State,  that 
an  attempt  to  destroy  the  one,  is  justly  held  to  be  a  rebellious  con- 
spiracy against  the  other."  * 

What  is  this  but  to  say  that  the  King's  sacred  life  is  guarded 
by  higher  sanctions  than  the  ordinary  laws,  because  of  its  more 
inseparable  connexion  with  the  public  security,  and  that  an  attempt 
to  destroy  it  is  therefore  made  treason  against  the  State  ?  But  the 
Attomey-Greneral  is,  I  am  sure,  too  correct  in  his  logic  to  say,  that 
the  converse  of  the  proposition  is  therefore  maintained,  and  that  an 
attack  upon  the  King's  authority,  without  design  upon  his  person, 
Is  affirmed  by  the  same  expression  to  be  treason  against  his  life. 
His  correct  and  enlarged  mind  is  incapable  of  such  confusion  of 
ideas. 

But  it  is  time  to  quit  what  fell  from  me  upon  this  occasion,  in 
order  to  examine  the  judgment  of  the  Court,  and  to  clothe  myself 
with  the  authority  of  that  great  and  venerable  magistrate,  whose 
memory  will  always  be  dear  to  me,  not  only  from  the  great  services 
be  rendered  to  his  country  in  the  administration  of  her  justice,  but 
on  account  of  the  personal  regard  and  reverence  I  had  for  him  when 
living. 

*  See  the  Speech  for  Lord  Qeorge  Qordon,  yoL  i.  page  74. 
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Lord  Mansfield,  in  delivering  the  law  to  the  jury  upon  Lord 
George  Grordon's  trial  (I  appeal  to  the  trial  itself,  and  to  Mr  Justice 
Buller,  now  present,  who  agreed  in  the  judgment),  expressly  dis- 
tinguished between  the  safety  provided  for  the  King's  natural  per^ 
son^  by  the  first  branch  of  the  statute,  and  the  security  of  his 
executive  power  under  the  second.    That  great  Judge  never  had 
an  idea  that  the  natural  person  of  the  King,  and  the  majesty  of 
the    King,  were  the  same  thing,  nor  that  the  treasons  against 
them  were  synonymous :  he  knew,  on  the  contrary,  for  he  knew  all 
that  was  to  be  known,  that  as  substantive  crimes  they  never  had 
been  blended.    I  will  read  his  own  words  : — "  There  are  two  kinds 
of  levying  war : — one  against  the  person  of  the  King ;  to  imprison, 
to  dethrone,  or  to  kill  him ;  or  to  make  him  change  measures,  or 
remove  counsellors : — ^the  other,  which  is  said  to  be  levied  against 
the  majesty  of  the  King,  or  in  other  words,  against  him  in  his  regal 
capacity ;  as  when  a  multitude  rise  and  assemble  to  attain  by  force 
and  violence  any  object  of  a  general  public  nature ;  that  is  levying 
war  against  the  majesty  of  the  King ;  and  most  reasonably  so  held, 
because  it  tends  to  dissolve  all  the  bonds  of  society,  to  destroy  pro- 
perty, and  to  overturn  government ;   and,  by  force  of  arms,  to 
restrain  the  King  from  reigning  according  to  lajW."     But  then 
observe,  Gentlemen,  the  war  must  be  actually  levied  ;  and  here 
again  I  appeal  to  Mr  Justice  Buller,  for  the  words  of  Lord  Mans- 
field, expressly  referring  for  what  he  said  to  the  authority  of  Lord 
Holt,  in  Sir  John  Freind's  case,  already  cited  :     "Lord  Chief 
Justice  Holt,  in  Sir  John  Freind's  case,  says  : — If  persons  do 
assemble  themselves  and  act  with  force,  in  opposition  to  some  law 
which  they  think  inconvenient,  and  hope  thereby  to  get  it  repealed, 
this  is  a  levying  war  and  treason.     In  the  present  case  it  don't 
rest  upon  an  implication  that  they  hoped  by  opposition  to  a  law  to 
get  it  repealed;  but  the  prosecution  proceeds  upon  the  direct 
ground,  that  the  object  was,  by  force  and  violence^  to  compel  the 
legislature  to  repeal  a  law ;  and  therefore,  without  any  doubt,  I 
tell  you  the  joint  opinion  of  us  all,  that,  if  this  multitude  assembled 
wiih  intent^  by  acts  of  force  and  violence,  to  compel  the  Legislature 
to  repeal  a  law,  it  is  high  treason."    Let  these  words  of  Lord 
Mansfield  be  taken  down,  and  th^i  show  me  the  man,  let  his  rank 
and  capacity  be  what  they  may,  who  can  remove  me  from  the 
foundation  on  which  I  stand,  when  I  maintain  that  a  conspiracy  to 
levy  war  for  the  objects  of  reformation,  is  not  only  not  the  high 
treason  charged  by  this  indictment,  when  not  directly  pointed 
against  the  King's  person,  but  that  even  the  actual  levying  it  would 
not  amount  to  the  constitution  of  the  crime.    But  this  is  the  least 
material  part  of  Lord  Mansfield's  judgment,  as  applicable  to  the 
present  question ;  for  he  expressly  considers  the  intention  of  the 
prisoner,  whatever  be  the  act  of  treason  alleged  against  him,  to  be 
all  in  all.    So  far  from  holding  the  probable  or  even  inevitable  con- 


Digitized  by  VjOOQ IC 


FOE  THOMAS  HABDY.  167 

fieqnenee  xX  the  thing  done  as  constituting  the  quality  of  the  act, 
ht  pronounces  them  to  be  nothing  as  separated  from  the  criminal 
design  to  produce  theuL  Lord  George  Gordon  assembled  an  im- 
mense  multitude  around  the  House  of  Commons,  a  system  so 
opposite  to  that  of  the  persons  accused  before  this  commission,  that 
it  appears  from  the  evidence  they  would  not  even  allow  a  man  to 
xjome  amongst  them,  because  he  had  been  Lord  George's  Attorney. 
The  Lords  and  Commons  were  absolutely  blockaded  in  the  chambers 
of  Parliament ;  and  if  control  was  the  intention  of  the  prisoner,  it 
must  be  wholly  immaterial  what  were  the  deliberations  that  were 
to  be  controlled  ;  whether  it  was  the  continuance  of  Boman  Catho- 
lics under  penal  laws,  the  repeal  of  the  Septennial  Act,  or  a  total 
change  of  the  structure  of  the  House  of  Commons,  that  was  the 
object  of  violence ; — the  attack  upon  the  legislature  of  the  country 
would  have  been  the  same.  That  the  multitude  were  actually 
assembled  round  the  Houses,  and  brought  there  by  the  prisoner, 
it  was  impossible  for  me  as  his  counsel  even  to  think  of  denying, 
nor  that  tneir  tumultuous  proceedings  were  not  in  effect  produc- 
tive of  great  intimidation,  and  even  danger,  to  the  Lords  and  Com- 
mons, in  the  exercise  of  their  authority  : — neither  did  I  venture  to 
question  the  law,  that  the  assembling  the  multitude /or  that  pur- 
pose^ was  levying  war  within  the  statute.  Upon  these  facts  there* 
fore,  applied  to  the  doctrines  we  have  heard  upon  this  trial,  there 
would  have  been  nothing  in  Lord  George  Gordon's  case  to  try ;  he 
most  have  been  instantly,  without  controversy,  convicted.  But 
Lord  Mansfield  did  not  say  to  the  jury  (according  to  the  doctrines 
that  have  been  broached  here),  that  if  they  found  the  multitude, 
assembled  by  the  prisoner,  were  in  fact  palpably  intimidating  and 
controlling  the  Parliament  in  the  exercise  of  their  functions,  he 
was  guilty  of  high  treason,  whatever  his  intentions  might  have  been. 
He  did  not  tell  them  that  the  inevitable  consequence  of  assembling 
a  hundred  thousand  people  round  the  legislature,  being  a  control 
on  their  proceedings,  was  therefore  a  levying  war ;  though  collected 
from  folly  and  rashness,  without  the  interUion  of  violence  or  control. 
If  this  had  been  the  doctrine  of  Lord  Mansfield,  there  would  (as  I 
said  before)  have  been  nothing  to  try ;  for  I  admitted  in  terms, 
that  his  conduct  was  the  extremity  of  rashness,  and  totally  incon^ 
sistent  with  his  rank  in  the  country,  and  his  station  as  a  member 
of  the  House  of  Commons.  But  the  venerable  magistrate  never  fop 
a  moment  lost  sight  of  the  grand  ruling;  principle  of  criminal 
justice,  that  crimes  can  have  no  seat  but  m  the  mind  ;  and  upon 
the  prisoner's  intention^  and  upon  his  intention  alone,  he  expressly 
left  the  whole  matter  to  the  jury,  with  the  following  directions, 
which  I  shall  read  verbatim  from  the  trial : — "  Having  premised 
these  several  propositions  and  princples,  the  subject  matter  for 
your  consideration  naturally  resolves  itself  into  two  points  : 
Firsts  Whether  this  multitude  did  assemble  and  commit  acts  of 
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violence,  with  intent  to  terrify  and  compel  the  legislature  to  repeal 
the  act  called  Sir  George  Savile's.  If  upon  this  point  your  opinion 
should  be  in  the  n^ative,  that  makes  an  end  of  the  whole,  and  the 
prisoner  ought  to  be  acquitted;  but  if  your  opinion  should  be, 
that  the  intent  of  this  multitvde^  and  the  violence  they  committed, 
was  to  force  a  repeal,  there  arises  a  second  point — 

**  Whether  the  prisoner  at  the  bar  incited,  encouraged,  promoted, 
or  assisted  in  raising  this  insurrection,  and  the  terror  they  carried 
with  them,  with  the  intent  of  forcing  a  repeal  of  this  law. 

**  Upon  these  two  points,  which  you  will  call  your  attention 
to,  depends  the  fate  of  this  trial ;  for  if  either  the  multitude  had 
no  such  intent,  or  supposing  they  had,  if  the  prisoner  mas  no 
cause,  did  not  excite  and  took  no  part  in  conducting,  counselling, 
or  fomenting  the  insurrection,  the  prisoner  ought  to  be  acquitted  : 
and  there  is  no  pretence  that  he  personally  concurred  in  any  act  of 
violence." 

I  therefore  consider  the  case  of  Lord  Greorge  Gordon  as  a  direct 
authority  in  my  &vour. 

To  show  that  a  conspiracy  to  depose  the  King,  independently  of 
ulterior  intention  against  his  life,  is  high  treason  within  the  statute, 
the  Attorney-General  next  supposes  that  traitors  had  conspired  to 
depose  King  William,  but  still  to  preserve  him  as  stadtholder  in 
Holland,  and  asks  whether  that  conspiracy  would  not  be  a  compas- 
sing his  death  :  to  that  question  I  answer,  that  it  would  not  have 
been  a  compassing  the  aeath  of  King  William,  provided  the  con- 
spirators could  have  convinced  the  jury  that  their  firm  and  bona 
fide  intention  was  to  proceed  no  further,  and  that,  under  that  belief 
and  impression,  the  jury  (as  they  lawfully  might)  had  negatived 
by  their  finding  the  fact  of  the  intention  against  the  Kind's  natural 
existence.  I  have  no  doubt  at  all  that  upon  such  a  finding  no 
judgment  of  treason  could  be  pronounced :  but  the  difficulty  would 
be  to  meet  with  a  jury  who,  upon  the  bdre  evidence  of  such  a  con- 
spiracy, would  find  such  a  verdict  There  might  be  possible 
circumstances  to  justify  such  a  negative  of  the  intention,  but  they 
must  come  from  the  prisoner.  In  such  a  case  the  Crown  would 
rest  upon  the  conspiracy  to  depose,  which  would  be  prima  facie 
and  cogent  evidence  of  the  compassing,  and  leave  the  hard  task  of 
rebutting  it  on  the  defendants — ^I  say  the  hard  task,  because  the 
case  put  is  of  a  direct  rebellious  force,  acting  against  the  King ; 
not  only  abrogating  his  authority,  but  imprisoning  and  expelling 
his  person  from  the  kingdom.  I  am  not  seeking  to  abuse  the 
reasons  and  consciences  of  juries  in  the  examination  of  facts,  but 
am  only  resisting  the  confounding  them  with  arbitrary  propositions 
of  law. 

Gentlemen,  I  hope  I  have  now  a  right  to  consider  that  the  exist- 
ence of  the  high  treason  charged  against  the  unfortunate  man 
before  you  is  a  matter  of  fact  for  your  consideration  upon  the 
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evidence.  To  establish  this  point  has  been  the  scope  of  all  that 
you  have  been  listening  to,  with  so  much  indulgence  and  patience. 
It  was  my  intention  to  have  further  supported  myself  by  a  great 
many  authorities  which  I  have  been  laboriously  extracting  from  the 
different  books  of  the  law ;  but  I  find  I  must  pause  here,  lest  I 
consume  my  strength  in  this  preliminary  part  of  the  case,  and  leave 
the  rest  defective. 

Grentlemen,  the  persons  named  in  the  indictment  are  charged 
with  a  conspiracy  to  subvert  the  rule,  order,  and  government  of 
this  country;  and  it  is  material  that  you  should  observe  most  par- 
ticularly the  means  by  which  it  alleges  this  purpose  was  to  be 
accomplished.  The  charge  is  not  of 'a  conspiracy  to  hold  the  con- 
vention in  Scotland,  which  was  actually  held  there ;  nor  of  the 
part  they  took  in  its  actual  proceedings ;  but  the  overt  act,  to  which 
all  the  others  are  subsidiary  and  subordinate,  is  a  supposed  con- 
spiracy to  hold  a  convention  in  England,  which  never,  in  fact,  was 
held ;  and  consequently,  all  the  vast  load  of  matter  which  it  has 
been  decided  you  should  hear,  that  does  not  immediately  connect 
itself  with  the  charge  in  question,  is  only  laid  before  you  (as  the 
CouH  has  repeatedly  expressed  it)  to  prove  that  in  point  of  fact 
such  proceedings  were  had,  the  quality  of  which  is  for  your  judg- 
ment ;  and  as  far,  and  as  far  only,  as  they  can  be  connected  with 
the  prisoner,  and  the  act  which  he  stands  charged  with,  to  be  left 
to  you  as  evidence  of  the  intention  with  which  the  holding  of  the 
second  convention  was  projected. 

This  intention  is  therefore  the  whole  cause — for  the  charge  is 
not  the  agreement  to  hold  a  convention,  which  it  is  notorious,  self- 
evident,  and  even  admitted  that  they  intended  to  hold ;  but  the 
agreement  to  hold  it  for  the  purpose  alleged,  of  assuming  ail  the 
authority  of^  the  state,  and  in  fulfilment  of  the  main  intention 
against  the  life  of  the  King.  Unless,  therefore,  you  can  collect  this 
double  intention  from  the  evidence  before  you,  the  indictment  is  not 
maintained. 

Grentlemen,  the  charge  being  of  a  conspiracy  which,  if  made  out 
in  point  of  fact,  involved  beyond  all  controversy,  and  within  the 
certain  knowledge  of  the  conspirators^  the  lives  of  every  soul  that 
was  engaged  in  it ;  the  first  observation  which  I  shall  make  to  you 
(because  in  reason  it  ought  to  precede  all  others)  is,  that  every  act 
done  by  the  prisoners,  and  every  sentence  written  by  them,  in  the 
remotest  degree  connected  with  the  charge,  or  offered  in  evidence 
to  support  it,  were  done  and  written  in  the  public  &ce  of  the  world — 
the  transactions  which  constitute  the  whole  body  of  the  proof  were  not 
those  of  a  day,  but  in  regular  series  for  two  years  together ;  they 
were  not  the  peculiar  transaction  of  the  prisoners,  but  of  immense 
bodies  of  the  King's  subjects  in  various  parts  of  the  kingdom, 
assembled  without  the  smallest  reserve,  and  giving  to  the  public, 
through  the  channel  of  the  daily  newspapers,  a  minute  and  regular 
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journal  of  their  whole  proceedings.  Not  a  syllable  have  we  heard 
read  in  the  week's  imprisonment  we  have  suffered  that  we  had  not, 
all  of  us,  read  for  months  and  months  before  the  prosecution  was 
heard  of ;  and  which,  if  we  are  not  sufficiently  satiated,  we  may 
read  again  upon  the  file  of  every  coffee-house  in  the  kingdom.  It  is 
admitted  distinctly  by  the  Crown  that  a  reform  in  the  House  of  Com- 
mons is  the  ostensible  purpose  of  all  the  prooeeffings  laid  before  you ; 
and  that  the  atiadnmeiit  of  Uiat  object  only  is  the  grammatical 
eeaMe  of  the  great  body  of  the  written  evidence.  It  rests,  therefore, 
with  the  Crown  to  show  by  legal  proof  that  this  ostknsiblb  pur- 
pose, and  the  whole  mass  of  correspondence  upon  the  table,  was 
only  a  cloak  to  conceal  a  hidden  machination,  to  subvert  by  force 
the  entire  authorities  of  the  kingdom,  and  to  assume  them  to  them- 
selves. Whether  a  reform  of  rarliament  be  a  wise  or  an  imwise 
expedient ;  whether,  if  it  were  accomplished,  it  would  ultimately 
be  attended  with  benefits  or  dangers  to  the  country,  I  will  not 
undertake  to  investigate,  and  for  this  plain  reason :  because  it  is 
wholly  foreign  to  the  subject  before  us.  But  when  we  are  trying 
the  integrity  of  men's  intentions,  and  are  examining  whether  their 
complaints  of  defects  in  the  representation  of  the  House  of  Com- 
mons be  horvafide^  or  only  a  mere  stalking  horse  for  treason  and 
rebellion,  it  becomes  a  most  essential  inquiry  whether  they  be  the 
first  who  have  uttered  these  complaints ;  whether  they  have  taken 
up  notions  for  the  first  time  which  never  occurred  to  others ;  and 
whether  in  seeking  to  interfere  practically  in  an  alteration  of  the 
constitution,  they  have  manifested,  by  the  novelty  of  their  conduct, 
a  spirit  inconsistent  with  affection  for  the  (xovernment,  and  subver- 
sive of  its  authority.  Gtentlemen,  I  confess  for  one  (for  I  think 
the  safest  way  of  defending  a  person  for  his  life  before  an  en- 
lightened tribunal  is  to  defend  him  ingenuously),  I  confess  for 
one,  that  if  the  defects  in  the  constitution  of  Parliament,  which  are 
the  subject  of  the  writings,  and  the  foundation  of  all  the  pro-  * 
ceedings  before  you,  had  never  occurred  to  other  persons  at  other 
times,  or  if  not  new,  they  had  only  existed  in  the  mstory  of  former 
conspiracies,  I  should  be  afraid  you  would  suspect,  at  least,  that 
the  authors  of  them  were  plotters  of  mischief.  In  such  a  case  I 
should  naturally  expect  that  you  would  ask  yourselves  this  question 
— ^Why  should  it  occur  to  the  prisoner  at  the  bar,  and  to  a  few 
others  in  the  year  1794,  immediately  after  an  important  revolution 
in  another  country,  to  find  fault,  on  a  sudden,  with  a  constitution 
which  had  endured  for  ages  without  the  imputation  of  defect,  and 
which  no  good  subject  had  ever  thought  of  touching  with  the  busy 
hand  of  reformation?  I  candidly  admit  that  such  a  question 
would  occur  to  the  mind  of  every  reasQnable  man,  and  could  admit 
no  favourable  answer.  But  surely  this  admission  entitles  me,  on 
the  other  hand,  to  the  concession  that  if,  in  comparing  their 
writings  and  examining  their  conduct  with  the  writings  and  con- 
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duct  of  the  best  and  most  unsuspected  persons  in  the  best  and 
most  unsuspected  times,  we  find  them  treading  in  the  paths  which 
have  distinguished  their  highest  superiors ;  if  we  find  them  only 
exponag  the  same  defects,  and  pursuing  the  same  or  similar  courses 
for  their  nmoval — it  would  be  the  height  of  wickedness  and  in- 
justice to  torture  eniressions,  and  pervert  conduct,  into  treason  and 
rebellion,  which  had  recent^  lifted  up  others  to  the  love  of  the 
nation,  to  the  confidence  of  the  sorereig^  aad  to  all  the  honours 
of  the  state.     The  natural  justness  of  this  reasoning  ib  ao  obvious 
that  we  have  only  to  examine  the  fact;  and  considering  under 
what  auspices  the  prisoners  are  brought  before  you,  it  may  be  fit 
that  I  should  set  out  with  reminding  you  that  the  great  Earl  of 
Chatham  began  and  established  the  fame  and  glory  of  his  life  upon 
the  very  cause  which  my  unfortunate  clients  were  engaged  in,  and 
that  he  left  it  as  an  inheritance  to  the  present  Minister  of  the 
Crown,  as  the  foundation  of  his  fame  and  glory  after  him ;  and  his 
fame  and  glory  were  accordingly  raised  upon  it ;  and  if  the  Grown  s 
evidence  had  been  carried  as  far  back  as  it  might  have  been  (for 
the  institution  of  only  one  of  the  two  London  Societies  is  before 
us),  you  would  have  found  that  the  Constitutional  Society  owed  its 
earliest  credit  with  the  country,  if  not  its  very  birth,  to  the  labour 
of  the  present   Minister,  and  its  professed  principles  to  his  Grace 
the  Duke  of  Richmond,  high  also  m  his  Majesty's  present  Councils, 
whose  plan  of  reform  has  been  clearly  established  by  the  whole 
body  of  the  written  evidence,  and  by  every  witness  examined  for 
the  Crown,  to  have  been  the  type  and  model  of  all  the  societies 
in  the  supposed  conspiracy,  and  uniformly  acted  upon  in  form  and 
in  subst»ice  by  the  prisoner  before  you,  up  to  the  very  period  of 
his  confinement 

Gentlemen,  the  Duke  of  Richmond's  plan  was  universal  suffrage 
and  annual  Parliaments ;  and  urged  too  with  a  boldness,  which, 
when  the  comparison  comes  to  be  made,  will  leave  in  the  back- 
ground the  strongest  figures  in  the  writings  on  the  table.  I  do 
not  say  this  sarcastically ;  I  mean  to  speak  with  the  greatest  respect 
of  his  Grace,  both  with  regard  to  the  wisdom  and  integrity  of  his 
conduct ;  for  although  I  have  always  thought  in  politics  with  the 
illustrious  person  whose  letter  was  read  to  you  ;  although  I  think, 
with  Mr  Fox,  that  annual  Parliaments  and  universal  suffrage 
would  be  nothing  like  an  improvement  in  the  constitution ;  yet  I 
confess  that  I  find  it  easier  to  say  so  than  to  answer  the  Duke  of 
Richmond's  arguments  on  the  subject ;  and  I  must  say,  besides, 
speaking  of  his  Grace  from  a  lon^  personal  knowledge,  which  began 
when  I  was  counsel  for  his  relation,  Lord  Keppel,  that  independ- 
ently of  his  illustrious  rank,  which  secures  him  against  the  imputa- 
tion of  trifling  with  its  existence,  he  is  a  person  of  an  enlarged 
understanding,  of  extensive  reading,  and  of  much  reflection  ;  and 
that  his  book  cannot  therefore  be  considered  as  the  effusion  oi 
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rashness  and  folly,  but  as  the  well-weighed,  though  perhaps 
erroneous,  conclusions  drawn  from  the  actual  condition  of  our 
affairs — ^viz.,  that  without  a  speedy  and  essential  reform  in  Parlia- 
ment (and  there  my  opinion  ^oes  along  with  him),  the  very  being 
of  the  country,  as  a  great  nation,  would  be  lost.  This  plan  of  the 
Duke  of  Bichmond  was  the  grand  mainspring  of  every  proceeding 
we  have  to  deal  with.  You  have  had  a  great  number  of  loose  con- 
versations reported  from  societies,  on  which  no  reliance  can  be  had; 
sometimes  they  have  been  garbled  by  spies,  sometimes  misrepre- 
sented by  ignorance,  and  even,  if  correct,  have  frequently  been  the 
extravagances  of  unknown  individuals,  not  even  uttered  in  the 

J)resence  of  the  prisoner,  and  totally  unconnected  with  any  design  ; 
or  whenever  their  proceedings  are  appealed  to,  and  their  real 
object  examined,  by  living  members  of  them,  brought  before  you 
by  the  Crown,  to  testify  them  under  the  most  solemn  obligations  of 
truth,  they  appear  to  have  been  following,  in  form  and  in  substance, 
the  plans  adopted  within  our  memories,  not  only  by  the  Duke  of 
Bichmond,  but  by  hundreds  of  the  most  eminent  men  in  the 
kingdom.  The  Duke  of  Bichmond  formerly  published  his  plan  of 
reform  in  the  year  1780,  in  a  letter  to  Lieutenant-Colonel  Sharman, 
who  was  at  that  time  practically  employed  upon  the  same  object 
in  Ireland ;  and  this  is  a  most  material  part  of  the  case ;  because 
you  are  desired  to  believe  that  the  terms  convefUion  and  delegates, 
and  the  holding  the  one,  and  sending  the  other,  were  all  collected 
from  what  had  recently  happened  in  France,  and  were  meant  as 
the  formal  introduction  of  her  republican  constitution.  But  they 
who  desire  you  to  believe  all  this,  do  not  believe  it  themselves ; 
because  they  know  certainly,  and  it  has  indeed  already  been 

S roved  by  their  own  witnesses,  that  conventions  of  reformers  were 
eld  in  Ireland,  and  delegates  regularly  sent  to  them,  whilst  France 
was  under  the  dominion  of  her  ancient  government.  They  knew 
full  well  that  Colonel  Sharman,  to  whom  the  Duke's  letter  was 
addressed,  was  at  that  very  moment  supporting  a  convention  in 
Ireland  at  the  head  of  ten  thousand  men  m  arms  for  the  defence  of 
their  country,  without  any  commission  from  the  King,  any  more 
than  poor  Franklow  had,  who  is  now  in  Newgate,  for  regimenting 
sixty.  These  volunteers  asserted  and  saved  the  liberties  of  Ireland ; 
and  the  Kins;  would,  at  this  day,  have  had  no  more  subjects  in 
Ireland  than  he  now  has  in  America,  if  they  had  been  treated  as 
traitors  to  the  Government  It  was  never  imputed  to  Colonel 
Sharman  and  the  volunteers  that  they  were  in  rebellion,  yet  they 
had  arms  in  their  hands,  which  the  prisoners  never  dreamed  of 
having;  whilst  a  grand  general  convention  was  actually  sitting 
under  their  auspices  at  the  Boyal  Exchange  of  Dublin,  attended  by 
regular  delegates  from  all  the  counties  in  Ireland.  And  who  were 
these  delegates  ?  I  will  presently  tear  oflf  their  names  from  this 
paper  and  hand  it  to  you.    They  were  the  greatest,  the  best,  and 
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proudest  names  in  Ireland;  men  who  had  the  wisdom  to  reflect 
(before  it  was  too  late  for  reflection),  that  greatness  is  not  to  be 
supported  by  tilting  at  inferiors,  till,  by  the  separation  of  the 
higher  from  the  lower  orders  of  mankind,  every  distinction  is 
swept  away  in  the  tempest  of  revolution,  but  in  the  happy 
harmonisation  of  the  whole  community;  by  conferring  upon  the 
people  their  rights;  sure  of  receiving  the  auspicious  return  of 
affection,  and  of  insuring  the  stability  of  the  Government  which  is 
erected  upon  that  just  and  natural  basia  Grentlemen,  they  who 
put  this  tortured  construction  on  conventions  and  delegates,  know 
also  that  i^peated  meetings  of  reforming  societies,  both  in  England 
and  Scotland,  had  assumed  about  the  same  time  the  style  of 
conventions,  and  had  been  attended  by  regular  delegates  loug 
before  the  phrase  had,  or  could  have,  any  existence  in  France  ; 
and  that  upon  the  very  model  of  these  former  associations  a 
formal  convention  was  actually  sitting  at  Edinburgh,  with  the 
Lord  Chief  Baron  of  Scotland  in  the  chair,  for  promoting  a  reform 
in  Parliament,  at  the  very  moment  the  Scotch  convention,  following 
its  example,  assumed  that  title. 

To  return  to  this  letter  of  the  Duke  of  Bichmond.  It  was 
written  to  Colonel  Sharman,  in  answer  to  a  letter  to  his  Grace, 
desiring  to  know  his  plan  of  reform,  which  he  accordingly  com- 
municated by  the  letter  which  is  in  evidence ;  and  which  plan  was 
neither  more  nor  less  than  that  adopted  by  the  prisoners  of  sur- 
rounding Parliament  (unwilling  to  reform  its  own  corruptions), 
NOT  by  armed  men  or  by  importunate  multitudes,  but  by  tne  still 
and  universal  voice  of  a  whole  people  claiming  their  known  and 
UNALIENABLE  RIGHTS.  This  is  SO  precisely  the  plan  of  the  Duke  of 
Bichmond,  that  I  have  almost  borrowed  his  expressions.  His 
Grace  says,  "  The  lesser  reform  has  been  attempted  with  every 
possible  advantage  in  its  favour ;  not  only  from  the  zealous  support 
of  the  advocates  for  a  more  effectual  one,  but  from  the  assistance 
of  men  of  great  weight,  both  in  and  out  of  power.  But  with  all 
these  temperaments  and  helps  it  has  failed.  iNTot  one  proselyte  has 
been  gained  from  corruption,  nor  has  the  least  ray  of  hope  been 
held  out  from  any  quarter,  that  the  House  of  Commons  was 
inclined  to  adopt  any  other  mode  of  reform.  The  weight  of 
corruption  has  crushed  this  more  gentle,  as  it  would  have  defeated 
any  more  efficacious,  plan  in  the  same  circumstances.  From  that 
quarter,  therefore,  I  have  nothing  to  hope.  It  is  from  the  people 
AT  large  that  I  EXPECT  ANY  GOOD ;  and  I  am  convinced  that  the 
only  way  to  make  them  feel  that  they  are  really  concerned  in  the 
business,  is  to  contend  for  their /t^2Z,  cleao'^  and  indisputcMe  rights 
of  univeraal  representaiion."  Now,  how  does  this  doctrine  apply 
to  the  defence  of  the  prisoner?  I  maintain  that  it  has  the  most 
decisive  application;  because  this  book  has  been  put  into  the 
hands  of  the  Crown  witnesses^  who  have,  one  and  all  of  them^ 


Digitized  by  VjOOQ IC 


171  SPEECH  FOB  THOMAS  HABDT, 

recognised  it,  and  declared  it  to  have  been  bona  fide,  the  plan  which 
they  pursued. 

But  are  the  Crown's  witnesies  worthy  of  credit  ?  If  they  are  not, 
let  us  return  home,  since  there  is  no  evidence  at  all,  and  the  cause 
is  over.  All  the  guilt,  if  any  there  be,  proceeds  from  their 
testimony.  If  they  are  not  to  be  believed,  they  have  proved  nothing, 
since  the  Crown  cannot  force  upon  you  that  part  of  the  evidence 
which  suits  its  purpose,  and  ask  you  to  reject  the  other  which  does 
xjot  The  witnesses  are  either  entirely  credible,  or  undeserving 
of  all  credit,  and  I  have  no  interest  in  the  alternative.  This  is 
precisely  the  state  of  the  cause.  For  with  regard  to  all  the 
evidence  that  is  written,  let  it  never  be  forgotten  that  it  is  not  upon 
me  to  defend  my  clients  a^nst  it,  but  for  the  Crown  to  extract  from 
it  the  materials  of  accusation.  They  do  not  contend  that  the  treason 
is  upon  the  surface  of  it,  but  in  the  latent  intention ;  which  inten- 
tion must  therefore  be  supported  by  extrinsic  proof;  but  which  is 
nevertheless  directly  negatived  and  beat  down  by  every  witness  they 
have  called,  leaving  them  nothing  but  commentaries  and  criticisms 
against  both  fact  and  language,  to  which,  for  the  present,  I  shall 
content  myself  with  replying  in  the  authoritative  language  of  the 
Court,  in  the  earliest  stage  of  their  proceedings. 

^^  If  there  be  ground  to  consider  the  profe^ed  purpose  of  any  of 
these  associations,  a  reform  in  Parliament,  as  mere  colour,  and  as 
a  pretext  held  out  in  order  to  cover  deeper  designs — designs  against 
the  whole  constitution  and  government  of  the  country ;  the  case  of 
those  embarked  in  such  designs  is  that  which  I  have  already 
considered.  Whether  this  be  so  or  not,  is  mere  matter  of  fact ;  as 
to  which  I  shall  only  remind  you  that  an  inquiry  into  a  charge  of 
this  nature,  which  undertakes  to  make  out  that  the  ostensible 
purpose  is  a  mere  veil,  under  which  is  concealed  a  traitorous 
conspiracy,  requires  cool  and  deliberate  examination,  and  the  most 
attentive  consiaeration,  and  that  the  result  should  be  perfectly  clear 
and  satisfactory.  In  the  affairs  of  common  life,  no  man  is  justified 
in  imputing  to  another  a  meaning  contrary  to  what  he  himself 
expresses,  but  upon  the  fullest  evidence/'  To  this  (though  it 
requires  nothing  to  support  it,  either  in  reason  or  authority)  I 
desire  to  add  the  direction  of  Lord  Chief-Justice  Holt  to  the  jury, 
on  the  trial  of  Sir  John  Perkyns : — 

"  Qentlemen,  it  is  not  fit  that  there  should  be  any  strained  or 
forced  construction  put  upon  a  man's  actions  when  he  is  tried  for 
his  life.  Tou  ought  to  have  a  full  and  satisfactory  evidence  that 
he  is  guilty,  before  you  pronounce  him  so." 

In  this  assimilation  of  the  writings  of  the  societies  to  the  writings 
of  the  Duke  of  Richmond  and  others,  I  do  not  forget  that  it  has 
been  truly  said  by  the  Lord  Chief- Justice  in  the  course  of  this  very 
cause,  that  ten  or  twenty  men's  committing  crimes,  furnishes  no 
defence  for  other  men  in  committing  them.    Certainly  it  does  not; 
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and  I  fly  to  no  sucli  sancjtuary ;  but  in  trying  the  prisoner's  inten- 
tions, and  the  intentions  of  those  with  whom  he  associated  and 
acted,  if  I  can  show  them  to  be  only  insisting  upon  the  same 
principles  that  have  distinguished  the  most  eminent  men  for 
wisdom  and  yirtue  in  the  country,  it  will  not  be  very  easy  to 
declaim  or  argue  them  into  the  pains  of  death,  whilst  our  bosoms 
are  glowing  with  admiration  at  the  works  of  those  very  persons 
who  wo\ild  condemn  them. 

Grentlemen,  it  has  been  too  much  the  fashion  of  late  to  overlook 
the  genuine  source  of  all  human  authority,  but  more  especially 
tots^y  to  for^t  the  character  of  the  British  House  of  Commons  as 
a  representative  of  the  people ; — whether  this  has  arisen  from  that 
assembly's  having  itself  forgotten  it,  would  be  indecent  for  me  to 
inquire  into  or  to  insinuate ; — but  I  shall  preface  the  authorities 
which  I  mean  to  collect  in  support  of  the  prisoner,  with  the  opinion 
on  that  subject  of  a  truly  celebrated  writer,  whom  I  wish  to  speak 
of  with  great  respect :  I  should,  indeed,  be  ashamed,  particularly 
at  this  moment,  to  name  him  invidiously,  whilst  he  is  bending 
beneath  the  pressure  of  a  domestic  misfortune,  which  no  man  out 
of  his  own  famUy  laments  more  sincerely  than  I  do.* — No  difference 
of  opinion  can  ever  make  me  forget  to  acknowledge  the  sublimity 
of  his  genius,  the  vast  reach  of  his  understanding,  and  his  universal 
acquaintance  with  the  histories  and  constitutions  of  nations ;  I  also 
disavow  the  introduction  of  the  writings,  with  the  view  of  involviiw; 
the  author  in  any  apparent  inconsistencies,  Which  would  teno, 
indeed,  to  defeat  rather  than  to  advance  my  purpose. — I  stand  here 
to-day  to  claim  at  your  hands,  a  fair  and  charitable  interpretation 
of  human  conduct,  and  I  shall  not  set  out  with  giving  an  example 
of  nncharitableness. — A  man  may  have  reason  to  change  his 
opinions,  or  perhaps  the  defect  may  be  in  myself,  who  collect  that 
they  are  changed ;  I  leave  it  to  God  to  judge  of  the  heart — my 
wish  is,  that  Cnristian  charity  may  prevail ; — that  the  public  har- 
mony, which  has  been  lost,  may  be  restored ; — that  all  England 
may  re-unite  in  the  bonds  of  love  and  affection  ; — ^and  that,  when 
the  Court  is  broken  up  by  the  acquittal  of  the  prisoners,  all  heart- 
burnings and  animosities  may  cease ; — that,  whilst  yet  we  work 
in  the  light,  we  may  try  how  we  can  save  our  country  by  a  common 
effort ;  and  that,  instead  of  shamelessly  setting  one-half  of  society 
against  tiie  other  by  the  force  of  armed  associations,  and  the  terrors 
of  courts  of  justice,  our  spirits  and  our  strength  may  be  combined 
in  the  glorious  cause  of  our  country.  —By  this,  I  do  not  mean  in  the 
cause  of  the  present  war,  which  I  protest  against  as  unjust,  calami- 
tous, and  destructive ;  but  this  is  not  the  place  for  such  a  subject, 
I  only  advert  to  it  to  prevent  mistake  or  misrepresentation. 

The  history  and  character  of  the  English  House  of  Commons  was 
formerly  thus  described  by  Mr  Burke :  "  The  House  of  Commons 
*  Mr  Bnrke'a  Bon  wm  then  djing. 
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was  supposed  originally  to  be  no  part  of  the  standing  government  of 
this  country^  but  was  considered  as  a  control  issuing  immediately 
from  the  people,  and  speedily  to  be  resolved  into  the  mass  from 
whence  it  arose  :  in  this  respect  it  was  in  the  higher  part  of  govern- 
ment what  juries  are  in  the  lower.  The  capacity  of  a  magistrate 
being  transitory,  and  that  of  a  citizen  permanent,  the  latter  capacity, 
it  was  hoped,  would  of  course  preponderate  in  all  discussions,  not 
only  between  the  people  and  the  standing  authority  of  the  Crown, 
but  between  the  people  and  the  fleeting  authority  of  the  House  of 
Commons  itselE  It  was  hoped,  that,  being  of  a  middle  nature,  be- 
tween subject  and  government,  they  would  feel  with  a  more  tender 
and  a  nearer  interest,  everything  that  concerned  the  people,  than 
the  other  remoter  and  more  permanent  parts  of  legislature. 

Whatever  alterations  time  and  the  necessary  accommodation  of 
business  may  have  introduced,  this  character  can  never  be  sustained, 
unless  the  House  of  Commons  shall  be  made  to  bear  some  stamp 
of  the  actual  disposition  of  the  people  at  large :  it  would  Tamong 
public  misfortunes)  be  an  evil  more  natural  and  tolerable,  tnat  the 
House  of  Commons  should  be  infected  with  every  epidemical  frenzy 
of  the  people,  as  this  would  indicate  some  consanguinity,  some 
sympathy  of  nature  with  their  constituents,  than  that  they  should, 
in  all  cases,  be  wholly  untouched  by  the  opinions  and  feelings  of 
the  people  out  of  doors.  By  this  want  of  sympathy,  they  would 
cease  to  be  a  House  of  Commons. 

The  virtue,  spirit,  and  essence  of  a  House  of  Commons,  consist 
in  its  being  the  express  image  of  the  feelings  of  the  nation.  It  was 
not  instituted  to  be  a  control  upon  the  people,  as  of  late  it  has  been 
taught,  by  a  doctrine  of  the  most  pernicious  tendency,  but  as  a  con* 
trol  for  the  people." 

He  then  goes  on  to  say,  that  to  ^ive  a  technical  shape,  a  colour, 
dress,  and  duration  to  popular  opimon,  is  the  true  office  of  a  House 
of  Commons. — Mr  Burke  is  unquestionably  correct : — the  control 
UPON  the  people  is  the  King's  Majesty,  and  the  hereditary  privil^es 
of  the  Peers ; — the  balance  of  the  state  is  the  control  for  the  people 
upon  both,  in  the  existence  of  the  House  of  Commons  ; — ^but  how  can 
ihat  control  exist  for  the  people,  unless  they  have  the  actual  election 
of  the  House  of  Commons,  which,  it  is  most  notorious,  they  have  not? 
— I  hold  in  my  hand  a  state  of  the  representation  which,  if  the  thing 
were  not  otherwise  notorious,  I  would  prove  to  have  been  lately 
offered  in  proof  to  the  House  of  Commons,  by  an  honourable  friend 
of  mine  now  present,  whose  motion  I  had  the  honour  to  second,  where 
it  appeared  that  12,000  people  return  near  a  majority  of  the  House 
of  Commons,  and  those  again,  under  the  control  of  about  200.  But 
though  these  facts  were  admitted,  all  redress  and  even  discussion 
was  refused. — What  ought  to  be  said  of  a  House  of  Commons  that 
so  conducts  itself,  it  is  not  for  me  to  pronounce ;  I  will  appeal,  there- 
fore, to  Mr  Burke,  who  says,  **  that  a  House  of  Commons,  which  in 
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all  disputes  between  the  people  and  administration  presumes  against 
the  people,  which  punishes  their  disorders,  but  refuses  even  to  in- 
quire into  their  provocations,  is  an  unnatural,  monstrous  state  of 
things  in  the  constitution.'^ 

But  this  is  nothing :  Mr  Burke  goes  on  afterwards  to  give  a  more 
Ml  description  of  Parliament,  and  in  stronger  language  (let  the 
Solicitor-G^eneral  take  it  down  for  his  reply)  than  any  that  has 
been  employed  hj  those  who  are  to  be  tried  at  present  as  con- 
spirators against  its  existence.  I  read  the  passage,  to  warn  you 
against  considering  hard  words  against  the  House  of  Commons  as 
decisive  evidence  of  treason  against  the  King.  The  passage  is  in  a 
well-known  work,  called,  "  Thoughts  on  the  Causes  of  the  pbesent 
Discontents" ;  and  such  discontents  will  always  be  present  Whilst 
their  causes  continue.  The  word  present  will  apply  just  as  well 
now,  and  much  better  than  to  the  times  when  the  honourable 
gentleman  wrote  his  book  ;  for  we  are  now  in  the  heart  and  bowels 
of  another  war,  and  groaning  under  its  additional  burdens.  I  shall 
therefore  leave  it  to  the  learned  gentleman,  who  is  to  reply,  to  show 
us  what  has  happened  since  our  author  wrote,  which  renders  the 
Parliament  less  liable  to  the  same  observations  now. 

"  It  must  be  always  the  wish  of  an  unconstitutional  statesman, 
that  a  House  of  Commons,  who  are  entirely  dependent  upon  him, 
should  have  every  right  of  the  people  entirely  dependent  upon  their 
pleasure.  For  it  was  soon  discovered  that  the  forms  of  a  free,  and 
the  ends  of  an  arbitrary  government,  were  things  not  altogether 
incompatible. 

"The  power  of  the  Crown,  almost  dead  and  rotten  as  prerogative, 
has  grown  up  anew,  with  much  more  strength  and  far  less  odium, 
under  the  name  of  influence.  An  influence  which  operated  with- 
out noise  and  violence ;  which  converted  the  very  antagonist  into 
the  instrument  of  power ;  which  contained  in  itself  a  perpetual 
principle  of  growth  and  renovation ;  and  which  the  distresses  and 
the  prosperity  of  the  country  equally  tended  to  augment,  was  an 
admirable  substitute  for  a  prerogative,  that,  being  only  the  offspring 
of  antiquat^  prejudices,  had  moulded  in  its  original  stamina  irre- 
sistible principles  of  decay  and  dissolution." 

What  is  this  but  saying  that  the  House  of  Commons  is  a  settled 
and  scandalous  abuse  fastened  upon  the  people,  instead  of  being  an 
antagonist  power/or  their  protection ;  an  odious  instrument  of  power 
in  the  hanas  of  the  Crown,  instead  of  a  popular  balance  against  it  ? 
Bid  Mr  Burke  mean  that  the  prerogative  of  the  Crown,  properly 
understood  and  exerciscKi,  was  an  antiquated  prejudice  ?  Certainly 
not ;  because  his  attachment  to  a  properly-balanced  monarchy  is 
notorious.  Why  then  is  it  to  be  fastened  upon  the  prisoners,  that 
they  stigmatise  monarchy,  when  they  also  exclaim  only  against  its 
corruptions  ?  In  the  same  manner,  when  he  speaks  of  the  abuses 
of  Parliament,  would  it  be  fair  to  Mr  Burke  to  argue,  from  the 
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strict  legal  meaning  of  the  expression,  that  he  included,  in  the 
censure  on  Parliament,  the  King  s  person,  or  majesty,  which  is  part 
of  the  Parliament  ?  In  examining  the  work  of  an  author  you 
must  collect  the  sense  of  his  expressions  from  the  subject  he  is  dis- 
cussing ;  and  if  he  is  writing  of  the  House  of  Commons  as  it  affects 
the  structure  and  eflScacy  of  the  Government,  you  ought  to  under- 
stand the  word  Parliament  so  as  to  meet  the  sense  and  obvious 
meaning  of  the  writer.  Why,  then,  is  this  common  justice  refused 
to  others  P  Why  is  the  word  Parliament  to  be  taken  in  its  strictest 
and  least  obvious  sense  against  a  poor  shoemaker^  or  any  plain 
tradesman  at  a  Sheffield  club,  while  it  is  interpreted  in  its  popular, 
though  less  correct  acceptation,  in  the  works  of  the  most  distin- 
guished scholar  of  the  age  ?  Add  to  this,  that  the  cases  are  not  at 
all  similar :  for  Mr  Burke  uses  the  word  Parliament  ihroughouty 
when  he  is  speaking  of  the  House  of  Oommons ;  without  any  con- 
comitant words  which  convey  an  explanation,  but  the  sense  of  his 
subject ;  whereas  Parliament  is  fastened  upon  the  prisoner  as  mean- 
ing something  beyond  the  House  of  Oommons,  wnen  it  can  have 
no  possible  meaning  beyond  it ;  since,  from  the  beginning  to  the 
end,  it  is  joined  with  the  words  represervkxtwn  of  the  pe(wle — ^the 
representation  of  thepeople  in  Parliament  I — Does  not  tnis  most 
palpably  mean  the  House  of  Commons,  when  we  know  that  the 
people  have  no  representation  in  either  of  the  other  branches  of  the 
Government  ? 

A  letter  has  been  read  in  evidence  from  Mr  Hardy  to  Mr  Fox, 
where  he  says  their  object  was  universal  representation.  Did  Mr 
Fox  suppose,  when  he  received  this  letter,  that  it  was  from  a  nest 
of  republicans,  clamouring  publicly  for  an  universal  representative 
constitution  like  that  of  France  ?  If  he  had,  would  he  have  sent  the 
answer  he  did,  and  agreed  to  present  their  petition  ?  They  wrote 
also  to  the  Society  of  the  Friends  of  the  People,  and  invited  them 
to  send  delegates  to  the  convention.  The  Attorney-Greneral,  who 
has  made  honourable  and  candid  mention  of  that  body,  will  not 
suppose  that  it  would  have  contented  itself  with  refusing  the  invi- 
tation in  terms  of  cordiality  and  regard,  if  with  all  the  Knowledge 
they  had  of  their  transactions,  they  had  conceived  themselves  to 
have  been  invited  to  the  formation  of  a  body  which  was  to  over- 
rule and  extinguish  all  the  authorities  of  the  State ;  yet,  upon  the 
perversion  of  these  two  terms,  Parliament  and  Convention,  against 
their  natural  interpretation,  against  a  similar  use  of  them  by 
others,  and  against  the  solemn  explanation  of  them  by  the  Crown's 
own  witnesses,  this  whole  fabric  of  terror  and  accusation  stands  for 
its  support  Letters,  it  seems,  written  to  other  people,  are  to  be 
better  understood  bv  the  gentlemen  round  this  table,  who  never 
saw  them  till  months  after  they  were  written,  than  by  those  to 
whom  they  were  addressed  and  sent ;  and  no  right  interpretation, 
forsooth,  is  to  be  expected  from  writings  when  pursued  in  their 
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regular  series,  bat  they  are  to  be  made  distinct  by  binding  them 
np  in  a  large  volume,  alongside  of  others  totally  unconnected  with 
them,  and  the  yery  existence  of  whose  authors  was  unknown  to 
one  another. 

I  will  now,  gentlemen,  resume  the  reading  of  another  part  of 
Mr  Bnrke,  and  a  pretty  account  it  is  of  this  same  Parliament: 
"  They  who  ¥rill  not  conform  their  conduct  to  the  public  good,  and 
cannot  support  it  by  the  prerogative  of  the  Crown,  have  adopted  a 
new  plan.  They  have  totally  abandoned  the  shattered  and  old- 
fashioned  fortress  of  prerogative,  and  noAde  a  lodgment  in  the 
Btronghold  of  Parliament  itself.  If  they  have  any  evil  desi^  to 
which  there  is  no  ordinary  legal  power  commensurate,  they  bring  it 
into  Parliament.  There  the  whole  is  executed  from  the  beginmng 
to  the  end  ;  and  the  power  of  obtaining  their  object  absolute ;  ana 
the  safety  in  the  proceeding  perfect ;  no  rules  to  confine,  nor  after- 
reckonings  to  terrify.  For  Parliament  cannot,  with  any  great 
propriety,  pilnish  others  for  things  in  which  they  themselves  have 
been  accomplices.  Thus  ite  control  upon  the  executory  power 
ifllost" 

This  is  a  proposition  universal.  It  is  not  that  the  popular  con- 
trol was  lost  under  this  or  that  administration,  but,  generally,  that 
the  people  have  no  control  in  the  House  of  Commons.  Let  any 
man  stand  up  and  say  that  he  disbelieves  this  to  be  the  case ;  I 
believe  he  would  find  nobody  to  believe  him.  Mr  Burke  pursues 
the  subject  thus :  "  The  distempers  of  monarchy  were  the  great 
sabjects  of  apprehension  and  redress  in  the  last  century — in  this, 
the  distempers  of  Parliament"  Here  the  word  Parliament,  and 
the  abuses  belonging  to  it,  are  put  in  express  opposition  to  the 
monarchy,  and  cannot  therefore  comprehend  it ;  the  distempers  of 
Parliament,  then,  are  objecte  of  serious  apprehension  and  redress. 
What  distempers  ?  Not  of  this  or  that  year,  but  the  habitual  dis- 
tempers of  Parliament;  and  then  follows  the  nature  of  the  remedy, 
which  shows  that  the  prisoners  are  not  singular  in  thinking  that 
it  is  by  THE  VOICE  of  the  people  only  that  Parliament  can  be  cor- 
rected. "  It  is  not  in  Parliament  alone,*  says  Mr  Burke,  *'that 
the  remedy  for  parliamentary  disorders  can  be  completed,  and  hardly 
indeed  can  it  begin  there.  Until  a  confidence  in  Government  is 
re-established,  the  people  ought  to  be  excited  to  a  more  strict  and 
detafled  attention  to  the  conduct  of  their  representatives.  Sten- 
dards  forjudging  more  systematically  upon  their  conduct  ought  to 
be  settled  in  the  meetings  of  counties  and  corporations,  and  frequent 
and  correct  lists  of  the  voters  in  all  important  questions  ought  to 
be  procured.     By  such  means  something  may  be  done." 

It  was  the  same  sense  of  the  impossibility  of  a  reform  in  Parlia- 
ment, witliout  a  general  expression  of  the  wishes  of  the  pople, 
that  dicteted  the  Duke  of  Richmond's  letter ;  all  the  petitions  in 
1780  had  been  rejected  by  Parliament ;  this  made  the  Duke  of 
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Richmond  exclaim,  that  from  that  quarter  no  redress  was  to  be  ex- 

Eected,  and  that  from  the  people  alone  he  expected  any  good ;  and 
e  therefore  expressly  invited  them  to  claim  and  to  assert  an  equal 
representation  as  their  indubitable  and  unalienable  birthright — 
how  to  assert  their  rights  when  Parliament  had  already  refused 
them  without  even  the  hope,  as  the  Duke  expressed  it,  of  listening 
to  them  any  more  ?  Could  the  people's  rights,  under  such  circum- 
stances, be  asserted  without  rebellion  ?  Certainly  they  might ;  for 
rebellion  is,  when  bands  of  men  within  a  state  oppose  themselves, 
by  violence,  to  the  general  will,  as  expressed  or  implied  by  the 

Eublic  authority ;  but  the  sense  of  a  whole  |>eopfe,  peaceably  col- 
)cted,  and  oprating  by  its  natural  and  certain  effect  upon  the 
public  councils,  is  not  rebellion,  but  is  paramount  to,  and  the 
parent  of,  authority  itself. 

Gentlemen,  I  am  neither  vindicating  nor  speaking  the  language 
of  inflammation  or  'discontent  I  shall  speak  nothing  that  can 
disturb  the  order  of  the  state ;  I  am  full  of  devotion  to  its  dignity 
and  tranquillity,  and  would  not  for  worlds  let  fall  an  expression  in 
this  or  in  any  other  place  that  could  lead  to  disturbance  or  dis- 
order ;  but  for  that  very  reason  I  speak  with  firmness  of  the  eights 
OF  THE  PEOPLE,  and  am  anxious  for  the  redress  of  their  complaints, 
because  I  believe  a  system  of  attention  to  them  to  be  a  far  better 
security  and  establishment  of  every  part  of  the  Government,  than 
those  that  are  employed  to  preserve  them.  The  State  and  Giovern- 
ment  of  a  country  rest  for  their  support  on  the  great  body  of  the 
people,  and  I  hope  never  to  hear  it  repeated,  in  any  court  of  jus- 
tice, that  paceably  to  convene  the  people  upon  the  subject  of  their 
own  privileges  can  lead  to  the  destruction  of  the  King.  They  are 
the  King's  worst  enemies  who  hold  this  language.  It  is  a  most 
dangerous  principle  that  the  Crown  is  in  jeopardy  if  the  people  are 
acquainted  with  their  rights,  and  that  the  collecting  them  together 
to  consider  of  them,  leads  inevitably  to  the  destruction  of  the 
sovereign.  Do  these  gentlemen  mean  to  say  that  the  King  sits 
upon  his  throne  without  the  consent,  and  in  defiance  of  the  wishes, 
of  the  great  body  of  his  people,  and  that  he  is  kept  upon  it  by  a 
few  individuals  who  call  themselves  his  friends,  in  exclusion  of  the 
rest  of  his  subjects?  Has  the  King's  inheritance  no  deeper  or 
wider  roots  than  this  ?  Tes,  gentlemen,  it  has ;  it  stands  upon  the 
love  of  the  people,  who  consider  their  own  inheritance  to  be  sup- 
ported by  the  King's  constitutional  authority.  This  is  the  true 
prop  of  the  throne,  and  the  love  of  every  people  upon  earth  will  for 
ever  uphold  a  Government  founded  as  ours  is  upon  reason  and  con- 
sent, as  long  as  Government  shall  be  itself  attentive  to  the  general 
interests  which  are  the  foundations  and  the  ends  of  all  human 
authority.  Let  us  banish  then  these  unworthy  and  impolitic  fears 
of  an  unrestrained  and  an  enlightened  people ;  let  us  not  tremble 
at  the  rights  of  man,  but,  by  giving  to  men  their  rights,  secure 
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their  affections,  and,  through  their  affections,  their  obedience  ;  let 
us  not  broach  the  dangerous  doctrine,  that  the  rights  of  kings  and 
of  men  are  incompatible.  Our  Government  at  the  Revolution 
began  upon  their  harmonious  incorporation,  and  Mr  Locke  de- 
fended King  William's  title  upon  no  other  principle  than  the 
rights  of  man.  It  is  from  the  revered  work  of  Mr  Locke,  and  not 
from  the  Revolution  in  France,  that  one  of  the  papers  in  the  evi- 
dence, the  most  stigmatised,  most  obviously  flowed ;  for  it  is 
proved  that  Mr  Yorke  held  in  his  hand  "  Mr  Locke  upon  Govern- 
ment,'* when  he  delivered  his  speech  on  the  Castle  Hill  at  Sheffield, 
and  that  he  expatiated  largely  upon  it.  WeU,  indeed,  might  the 
witness  say  he  expatiated  largely,  for  there  are  many  well-selected 
p^sages  taken  verbatim  from  the  book  ;  and  here,  in  justice  to  Mr 
White,  let  me  notice  the  fair  and  honourable  manner  in  which,  in 
the  absence  of  the  clerk,  he  read  this  extraordinary  performance. 
He  delivered  it  not  merely  with  distinctness,  but  in  a  manner 
so  impressive,  that  I  believe  every  man  in  court  was  affected 
by  it 

Gentlemen,  I  am  not  driven  to  defend  every  expression ;  some 
of  them  are  improper  undoubtedly,  rash  and  inflammatory,  but  I 
see  nothing  in  the  whole  taken  together,  even  if  it  were  connected 
with  the  prisoner,  that  goes  at  all  to  an  evil  purpose  in  the  writer. 
But  Mr  Attorney-General  has  remarked  upon  this  proceeding  at 
Sheffield  (and  whatever  falls  from  a  person  of  his  rank  and  just 
estimation  deserves  great  attention),  he  has  remarked  that  it  is 
quite  apparent  they  had  resolved  not  to  petition.  They  had  cer- 
tainly resolved  not  (d  that  season  to  petition,  and  that  seems  the 
utmost  which  can  be  maintained  from  the  evidence.  But  supposing 
they  had  negatived  the  measure  altogether,  is  there  no  way  by  which 
the  people  may  actively  associate  for  the  purposes  of  a  reform  in 
Parliament^  but  to  consider  of  a  petition  to  the  House  of  Com- 
mons ?  Might  they  not  legally  assemble  to  consider  the  state  of 
their  liberties,  and  the  conduct  of  their  representatives  ?  Might 
they  not  l^ally  form  conventions  or  meetings  (for  the  name  is  just 
nothing),  to  adjust  a  plan  of  rational  union  for  a  wise  choice  of 
representatives  when  Parliament  should  be  dissolved  P  May  not 
the  people  meet  to  consider  their  interests  preparatory  to,  and  in- 
dependently of,  a  petition  for  any  specific  object?  My  friend 
seems  to  consider  the  House  of  Commons  as  a  substantive  and 
permanent  part  of  the  constitution ;  he  seems  to  forget  that  the 
Parliament  dies  a  natural  death;  that  the  people  then  re-enter 
into  their  rights,  and  that  the  exercise  of  them  is  the  most  import- 
ant duty  that  can  belong  to  social  man.  How  are  such  duties  to 
be  exercised  with  effect,  on  momentous  occasions,  but  by  concert 
and  conamunion  ?  May  not  the  people  assembled  in  their  elective 
districts  resolve  to  trust  no  longer  those  by  whom  they  have  been 
betrayed  ?    May  they  not  resolve  to  vote  for  no  man  who  contri- 
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bated  by  his  voice  to  this  calamitous  war,  whicli  has  thrown  such 
grievous  and  unnecessary  burdens  upon  them  ?  May  they  not  say, 
"  We  will  not  vote  for  those  who  deny  we  are  their  constituents, 
nor  for  those  who  question  our  clear  and  natural  right  to  be 
equally  represented?"  Since  it  is  illegal  to  carry  up  petitions, 
and  unwise  to  transact  any  public  business  attended  by  multitudes, 
because  it  tends  to  tumult  and  disorder,  may  they  not,  for  that 
very  reason,  depute,  as  they  have  done,  the  most  trusty  of  their 
societies  to  meet  with  one  another  to  consider,  without  the  specific 
object  of  petitions,  how  they  may  claim,  by  means  which  are  con- 
stitutional, their  imprescriptible  rights  ?  And  here  I  must  advert 
to  an  argument  employed  by  the  Attorney-General,  that  the  views 
of  the  societies  towards  universal  suffrage,  carried  in  themselves 
(however  sought  to  be  effected)  an  implied  force  upon  Parliament ; 
for  that,  supposing  by  invading  it  with  the  vast  pressure,  not  of  the 
public  arm,  but  of  the  public  sentiment  of  the  nation,  the  influence 
of  which  upon  that  assembly  is  admitted  ought  to  be  weighty,  it 
could  have  prevailed  upon  the  Commons  to  carry  up  a  bill  to  the 
King  for  universal  representation  and  annual  Parliaments,  his 
Majesty  was  bound  to  reject  it ;  and  could  not,  without  a  breach  of 
his  coronation  oath,  consent  to  pass  it  into  an  act ; — I  cannot  con- 
ceive where  my  friend  met  with  this  law,  or  what  he  can  possibly 
mean  by  asserting  that  the  King  cannot  consistently  with  his  coro- 
nation oath  consent  to  any  law  that  can  be  stated  or  imagined, 
presented  to  him  as  the  act  of  the  two  Houses  of  Parliament : — 
he  could  not  indeed  consent  to  a  bill  sent  up  to  him  framed  by  a 
convention  of  del^ates  assuming  legislative  functions ;  and  if  my 
friend  could  have  proved  that  the  societies,  sitting  as  a  parliament, 
had  sent  up  such  a  bill  to  his  Majesty,  I  should  have  thought  the 
prisoner,  as  a  member  of  such  a  parliament,  was  at  least  in  a  dif- 
ferent situation  from  that  in  which'  he  stands  at  present :  but  as  this 
is  not  one  of  the  chimeras  whose  existence  is  contended  for,  I  return 
back  to  ask  upon  what  authority  it  is  maintained  that  universal 
representations  and  annual  Parliaments  could  not  be  consented  to 
by  the  King,  in  conformity  to  the  wishes  of  the  other  branches  of 
the  legislature.  On  the  contrary,  one  of  the  greatest  men  that  this 
country  ever  saw  considered  universal  representation  to  be  such  an 
inherent  part  of  the  constitution,  as  that  the  King  himself  might 
grant  it  by  his  prerogative,  even  without  the  Lords  and  Commons ; 
and  I  have  never  heard  the  position  denied  upon  any  other  footing 
than  the  Union  with  Scotland.  But,  be  that  as  it  may,  it  is  enough 
for  my  purpose  that  the  maxim  that  the  King  might  grant  uni- 
versal representation,  as  a  right  before  inherent  in  the  whole  people 
to  be  represented,  stands ,  upon  the  authority  of  Mr  Locke,  the  man, 
next  to  Sir  Isaac  Newton  of  the  greatest  strength  of  understanding 
that  England,  perhaps,  ever  had ;  high,  too,  in  the  favour  of  King 
William,  and  enjoying  one  of  the  most  exalted  offices  in  the  state. 
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Mr  Locke  says,  book  2d,  ch.  13,  sect.  157, 168— "Things  of  this 
world  are  in  so  constant  a  flux  that  nothing  remains  long  in  the 
same  state.  Thus  people^  riches,  trade,  power,  change  their  sta- 
tions, flourishing  mighty  cities  come  to  ruin,  and  prove  in  time 
neglected,  desolate  comers,  whilst  other  unfrequented  places  grow 
into  populous  countries,  filled  with  wealth  and  inhabitanta  But 
things  not  always  changing  equally,  and  private  interest  often  keep-^ 
ing  up  customs  and  privileges  when  the  reasons  of  them  are  ceased, 
it  often  comes  to  pass  that  in  governments  where  part  of  the  legis* 
lative  consists  of  representatives  chosen  by  the  people,  that  in  course 
of  time  this  rq[n'€8erUatum  becomes  very  unequal  and  dispropor- 
tionate to  the  reasons  it  was  at  first  established  upon.  To  what 
gross  absurdities  the  following  of  custom  when  reason  has  left  it 
may  lead,  we  may  be  satisfied  when  we  see  the  bare  name  of  a 
town,  of  which  there  remains  not  so  much  as  the  ruins,  where 
scarce  so  much  housing  as  a  sheepcote,  or  more  inhabitants  than  a 
shepherd,  is  to  be  found,  sends  as  many  representatives  to  the  grand 
assembly  of  law-makers  as  a  whole  county,  numerous  in  pople  and 
powerAil  in  rjche&  This  strangers  stand  amazed  at,  and  every  one 
must  confess  needs  a  remedy." 

"  Solus  poptdi  suprema  lex  is  certainly  so  just  and  fundamental 
a  rule,  that  he  who  sincerely  follows  it  cannot  dangerously  err.  If 
therefore,  the  executive,  who  has  the  power  of  convoking  the  legis- 
lative, observing  rather  the  true  proportion  than  fashion  of  r^fn-e- 
sentation,  regulates,  not  by  old  custom  but  true  reason,  the  number 
of  members  in  all  places  that  have  a  right  to  be  distinctly  repre- 
sented, which  no  part  of  the  people,  however  incorpjorated,  can 
pretend  to,  but  in  proportion  to  the  assistance  which  it  affords  to 
the  public,  it  cannot  be  judged  to  have  set  up  a  new  legislative,  but 
to  have  restored  the  old  and  true  one,  and  to  have  rectified  the  dis- 
orders which  succession  of  time  had  insensibly  as  well  as  inevitably 
introduced ;  for  it  being  the  interest  as  well  as  intention  of  the 
people  to  have  a  fair  and  eqtuil  represefniaMve^  whoever  brings  it 
nearest  to  that  is  an  undoubted  friend  to,  and  establisher  of  the 
Grovemment,  and  cannot  miss  the  consent  and  approbation  of  the 
community ;  prerogative  being  nothing  but  a  power  in  the  hands 
of  the  prince  to  provide  for  the  public  good  in  such  cases,  which 
depending  upon  unforeseen  and  uncertain  occurrences,  certain  and 
unalterable  laws  could  not  safely  direct ;  whatsoever  shall  be  done 
manifestly  for,  the  good  of  the  people,  and  the  establishing  of  the 
Groyemment  upon  its  true  foundations  is,  and  always  will  be,  just 
prerogative. .  Whatsoever  cannot  but  be  acknowledged  to  be  of 
advantage  to  the  society  and  jpeople  in  general,  upon  just  and 
lasting  measures,  will  always  when  done  justify  itself;  and  when- 
ever toe  people  shall  choose  their  representatives  upon  just  and  un- 
deniably espial  measures,  suitable  to  the  original  frame  of  the  Go- 
vernment, it  cannot  be  doubted  to  be  the  will  and  act  of  the  society. 
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whoever  permitted  or  caused  them  so  to  do/*  But  as  the  very  idea  of 
universal  suffrage  seems  now  to  be  considered  not  only  to  be  danger- 
ous to,  but  absolutdy  destructive  of,  monarchy,  you  certainly  ought 
to  be  reminded  that  the  book  which  I  have  been  reading,  and  which 
my  friend  Idndly  gives  me  a  note  to  remind  you  of,  was  written  by 
its  immortal  author  in  defence  of  King  William's  title  to  the  crown ; 
and  when  Dr  Sacheverel  ventured  to  broach  those  doctrines  of 
power  and  non-resistance  which,  under  the  same  establishments, 
have  now  become  so  unaccountably  popular,  he  was  impeached  by 
the  people's  representatives  for  denying  their  rights,  wliich  had  been 
asserted  and  established  at  the  glorious  era  of  the  Bevolution. 

Gentlemen,  if  I  were  to  go  through  all  the  matter  which  I  have 
collected  upon  this  subject,  or  which  obtrudes  itself  upon  my  mind, 
from  common  reading  in  a  thousand  directions,  my  strength  would 
fail  long  before  my  duty  was  fulfilled ;  I  had  very  little  when  I 
came  into  court,  and  I  have  abundantly  less  already ;  I  must,  there- 
fore, manage  what  remains  to  the  best  advantege.  I  proceed, 
therefore,  to  take  a  view  of  such  parts  of  the  evidence  as  appear  to 
me  to  be  the  most  material  for  the  proper  understanding  of  the 
case.  I  have  had  no  opportunity  of  considering  it  but  in  the  inter- 
val which  the  indulgence  of  the  Court,  and  your  own,  has  afforded 
me,  and  that  has  been  but  for  a  very  few  hours  this  morning ;  but 
it  occurred  to  me  that  the  best  use  I  could  make  of  the  time  givea 
to  me  was  (if  possible)  to  disembroil  this  chaos — ^to  throw  out  of 
view  everything  irrelevant,  which  only  tended  to  bring  chaos  back 
again — ^to  take  what  remained  in  order  of  time — to  select  certain 
stages  and  resting-places— to  review  the  effect  of  the  transactions, 
as  broT;ight  before  us,  and  then  to  see  how  the  written  evidence 
is  explained  by  the  testimony  of  the  witnesses  who  have  been 
exammed. 

The  origin  of  the  Constitutional  Society  not  having  been  laid  in 
evidence  before  you,  the  first  thing  both  in  point  of  date,  and  as 
applying  to  show  the  objects  of  the  different  bodies,  is  the  original 
address  and  resolution  of  the  Corresponding  Society  on  its  first  in- 
stitution, and  when  it  first  began  to  correspond  with  the  other, 
which  had  formerly  ranked  amongst  its  members  so  many  illus- 
trious persons ;  and  before  we  look  to  the  matter  of  this  institution, 
let  us  recollect  that  the  objects  of  it  were  given  without  reserve  to 
the  public,  as  containing  the  principles  of  the  association ;  and  I 
may  begin  with  demanding  whether  the  annals  of  this  country,  or 
indeed  the  universal  history  of  mankind,  afford  an  instance  of  a 
plot  and  conspiracy  volunterily  given  up  in  its  very  infancy  to 
Government  and  the  whole  public,  and  of  which,  to  avoid  the  very 
thing  that  has  happened,  the  arraignment  of  conduct  at  a  future 
period,  and  the  imputation  of  secresy  where  no  secret  was  intended, 
a  regular  notice  by  letter  was  left  with  the  Secretary  of  State,  and 
a  receipt  taken  at  the  public  office  as  a  proof  of  the  publicity  of 
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their  proceeding,  and  the  sense  they  entertained  of  their  innocence. 
For  the  views  and  objects  of  the  Society  we  must  look  to  the  insti- 
tution itself,  which  you  are,  indeed,  desired  to  look  at  by  the  Crown ; 
for  their  intentions  are  not  considered  as  deceptions  in  this  instance, 
but  as  plainly  revealed  by  the  very  writing  itself. 

Gentlemen,  there  was  a  sort  of  silence  in  the  Court — I  do  not 
say  an  affected  one,  for  I  mean  no  possible  offence  to  any  one,  but 
there  seemed  to  be  an  effect  expected  from  beginning,  not  with  the 
address  itself,  but  with  the  very  bold  motto  to  it,  though  in  verse : 

"  Unblest  bj  yirtue,  €k>TernmeDt  a  league 
Becomes,  a  circling  junto  of  the  great 
To  rob  by  law;  Religion  mild,  a  yoke 
To  tame  the  stooping  soul,  a  tiick  of  state 
To  mask  their  rapine,  and  to  share  the  prey. 
Without  it,  what  are  senates  but  a  face 
Of  consultation  deep  and  reason  free, 
While  the  determined  yoice  and  heart  are  sold? 
What,  boasted  freedom,  but  a  sounding  name  ? 
And  what  election,  but  a  market  yile 
Of  slayea  self-bartered  ?" 

I  almost  fancy  I  heard  them  say  to  me :  What  think  you  of  that 
to  set  out  with  ?  Show  me  the  parallel  of  that.  Gentlemen,  I  am 
sorry,  for  the  credit  of  the  age  we  live  in,  to  answer  that  it  is  diffi- 
cult to  find  the  parallel ;  because  the  age  affords  no  such  poet  as 
he  who  wrote  it : — ^these  are  the  words  of  Thomson; — and  it  is  under 
the  banners  of  his  proverbial  benevolence  that  these  men  are  supposed 
to  be  engaging  in  plans  of  anarchy  and  murder ;  under  the  banners 
of  that  great  and  good  man,  whose  %ure  you  may  still  see  in  the 
venerable  shades  of  Hagley,  placed  there  by  the  virtuous,  accom- 
plished, and  public-spirited  Lyttelton :  the  very  poem,  too,  written 
under  the  auspices  of  his  Majesty's  royal  father,  when  heir-ap- 
paient  to  the  crown  of  Great  Britain,  nay,  within  the  very  walls  of 
Carlton  House,  which  afforded  an  asylum  to  matchless  worth  and 

fmius  in  the  person  of  this  great  poet :  it  was  under  the  roof  of  a 
BiNCB  OF  Wales  that  the  poem  of  **  Libebty  "  was  written ; — and 
what  better  return  could  be  given  to  a  prince  for  his  protection 
than  to  blazon  in  immortal  numbers  the  only  sure  title  to  the  crown 
he  was  to  wear — the  freedom  of  the  people  of  Great  Britain  ? 
And  it  is  to  be  assumed,  forsooth,  in  the  year  1794,  that  the  unfor- 
tunate prisoner  before  you  was  plotting  treason  and  rebellion, 
because,  with  a  taste  and  feeling  beyond  his  humble  station,  his 
first  proceeding  was  ushered  into  view  under  the  hallowed  sanction 
of  this  admirable  person,  the  friend  and  the  defender  of  the  British 
constitution;  whose  countrymen  are  preparing  at  this  moment 
(may  my  name  descend  amongst  them  to  the  ktest  posterity !)  to 
do  honour  to  his  immortal  memory.  Pardon  me,  gentlemen,  for 
this  desultory  digression — ^I  must  express  myself  as  the  current  of 
my  mind  will  carry  me. 
If  we  look  at  the  whole  of  the  institution  itself,  it  exactly  corre- 
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spends  with  the  plan  of  the  Duke  of  Bichmond,  as  expressed  in  the 
letters  to  Colonel  Sharman,  and  to  the  High  Sheriff  of  Sussex:  this 
plan  they  propose  to  follow,  in  a  public  address  to  the  nation,  and 
all  their  resolutions  are  framed  for  its  accomplishment;  and  I 
desire  to  know  in  what  they  have  departed  from  either,  and  what 
they  have  done  which  has  not  been  done  before,  without  blame  or 
censure,  in  the  pursuance  of  the  same  obiect  I  am  not  speaking 
of  the  libels  they  may  have  written,  which  the  law  is  open  to 
punish,  but  what  part  of  their  conduct  has,  as  applicable  to  the 
subject  in  question,  been  unprecedented.  I  have,  at  this  moment, 
in  my  eye,  an  honourable  friend  of  mine,  and  a  distinguished 
member  of  the  House  of  Commons,  who,  in  my  own  remembrance, 
I  believe  in  1780,  sat  publicly  at  Guildhall,  with  many  others, 
some  of  them  magistrates  of  the  city,  as  a  convention  of  delegates, 
for  the  same  objects ;  and,  what  is  still  more  in  point,  just  before 
the  convention  began  to  meet  at  Edinburgh,  whose  proceedings 
have  been  so  much  relied  on,  there  was  a  convention  regularly  as- 
sembled, attended  by  the  delegates  from  all  the  counties  of 
Scotland,  for  the  express  and  avowed  purpose  of  altering  the 
constitution  of  Parliament;  not  by  rebellion,  but  by  the  same 
means  employed  by  the  prisoner.  The  Lord  Chief  Baron  of  Soot- 
land  sat  in  the  chair,  and  was  assisted  by  some  of  the  first  men  in 
that  country,  and,  amongst  others,  by  an  honourable  person  to 
whom  I  am  nearly  allied,  who  is  at  the  very  head  of  the  Bar  in 
Scotland,  and  most  avowedly  attached  to  the  law  and  the  constitu- 
tion.* These  gentlemen,  whose  good  intentions  never  fell  into 
suspicion,  had  presented  a  petition  for  the  alteration  of  election 
laws,  which  the  House  of  Commons  had  rejected,  and  on  the  spur 
of  that  yery  rejection  they  met  in  a  convention  at  Edinburgh  in 
1793 ;  and  the  style  of  their  first  meeting  was,  "  A  convention  of 
delegates,  chosen  A:om  the  counties  of  Scotland,  for  altering  and 
amending  the  laws  concemina  elections" — not  for  considering  how 
they  might  be  best  amendea — not  for  petitioning  Parliament  to 
amend  them;  but  for  altering  and  amending  the  election  laws. 
These  meetings  were  regularly  published,  and  I  will  prove,  that 
their  first  resolution,  as  I  have  read  it  to  you,  was  brought  up  to 
London,  and  delivered  to  the  editor  of  the  Morning  Chronicte  by 
Sir  Thomas  Dundas,  lately  created  a  peer  of  Great  Britain,  and 
paid  for  by  him  as  a  public  advertisement.  Now,  suppose  any 
man  had  imputed  treason  or  sedition  to  these  honourable  persons, 
what  would  have  been  the  consequence  ?  They  would  have  been 
considered  as  infamous  libellers  and  traduqers,  and  deservedly 
hooted  out  of  civilised  life.  Why  then  are  diflferent  constructions  to 
be  put  upon  similar  transactions  ?  Why  is  everything  to  be  held 
up  as  bma  fide  when  the  example  is  set,  and  mala  fide  when  it  is 

*  The  Hon.  Henry  Enikine,  Mr  Erskine's  brother,  then  Dean  of  the  Facnltj  of 
Advocates,  at  Edinburgh. 
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followed  ?  Why  have  I  not  as  good  a  claim  to  take  credit  for 
honest  purpose  in  the  poor  man  I  am  defending,  against  whom  not 
a  contmnelious  expression  has  been  proved,  as  when  we  find  the 
same  expressions  in  the  mouths  of  the  Duke  of  Richmond  or  Mr 
Burke  ?  I  ask  nothing  more  from  this  observation,  than  that  a 
6ober  judgment  may  be  pronounced  from  the  quality  of  the  acts 
which  can  be  fairly  established :  each  individual  standing  respon- 
sible only  for  his  own  conduct,  instead  of  having  our  imaginations 
tainted  with  cant  phrases,  and  a  farrago  of  writings  and  speeches, 
for  which  the  prisoner  is  not  responsible,  and  for  which  the  authors, 
if  they  be  criminal,  are  liable  to  be  brought  to  justice. 

But  it  will  be  said,  gentlemen,  that  all  the  constitutional 
privileges  of  the  people  are  conceded;  that  their  existence  was 
never  denied  or  invaded ;  and  that  their  right  to  petition  and  to 
meet  for  the  expression  of  their  complaints,  founded  or  unfounded, 
was  never  called  in  question ;  these,  it  will  be  said,  are  the  rights 
of  subjects ;  but  that  the  rights  of  man  are  what  alarms  them : 
every  man  is  considered  as  a  traitor  who  talks  about  the  rights  of 
man ;  but  this  bugbear  stands  upon  the  same  perversion  with  its 
feUows. 

The  rights  of  man  are  the  foundation  of  all  government,  and  to 
secure  them  is  the  only  reason  of  men's  submitting  to  be  governed; 
it  shall  not  be  &8tened  upon  the  unfortunate  pnsoner  at  the  bar, 
nor  upon  any  other  man,  that  because  these  natural  rights,  were 
asserted  in  France,  by  the  destruction  of  a  Government  which 
oppressed  and  subverted  them,  a  process  happily  effected  here  by 
slow  and  imperceptible  improvements,  that  therefore  they  can  only 
be  so  asserted  in  England,  where  the  Government,  through  a  grada- 
tion of  improvement,  is  well  calculated  to  protect  them.  We  are, 
fortunately,  not  driven  in  this  country  to  the  terrible  alternatives 
which  were  the  unhappy  lot  of  France,  because  we  have  had  a 
hapjxer  destiny  in  the  forms  of  a  free  constitution :  this  indeed  is 
the  express  language  of  many  of  the  papers  before  you,  that  have 
been  complained  of;  particularly  in  one  alluded  to  by  the 
Attorney-General,  as  having  been  written  by  a  gentleman  with 
whom  I  am  particularly  acquainted ;  and  though  in  that  spirited 
composition  there  are,  perhaps,  some  expressions  proceeding  from 
warmth  which  he  may  not  desire  me  critically  to  justify,  yet  I  will 
venture  to  affirm,  from  my  own  personal  knowledge,  that  there  is 
not  a  man  in  court  more  honestly  public-spirited  and  zealously 
devoted  to  the  constitution  of  King,  Lords,  and  Commons,  than  the 
honourable  gentleman  I  allude  to  (Felix  Yaughan,  Esq.,  barrister- 
at-law).  It  is  the  phrase,  therefore,  and  not  the  sentiment  expressed 
by  it,  that  can  alone  give  justifiable  offence ; — it  is,  it  seems,  a  new 
phrase  commencing  in  revolutions,  and  never  used  before  in  dis- 
cussing the  rights  of  British  subjects,  and  therefore  can  only  be 
applied  in  the  sense  of  those  who  framed  it ;  but  this  is  so  far  from 
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being  the  truth,  that  the  very  phrase  sticks  in  my  memory,  from  the 
memorable  application  of  it  to  the  rights  of  sabjects,  under  this  and 
every  other  establishment,  by  a  gentleman  whom  you  will  not  sus- 
pect of  using  it  in  any  other  sense.  The  rights  of  man  were 
considered  by  Mr  Burke,  at  the  time  that  the  great  uproar  was 
made  upon  a  supposed  invasion  of  the  East  India  Company's 
charter,  to  be  the  foundation  of,  and  paramount  to  all  the  laws 
and  ordinances  of  a  state :  the  Ministry,  you  may  remember,  were 
turned  out  for  Mr  Fox's  India  Bill,  which  their  opponents  termed 
an  attack  upon  the  chartered  rights  of  man,  or  in  other  words,  upon 
the  abuses  supported  by  a  monopoly  in  trade.  Hear  the  sentiments 
of  Mr  Burke,  when  the  natural  and  chartered  rights  of  men  are 
brought  into  contest.  Mr  Burke,  in  his  speech  in  the  House  of 
Commons,  expressed  himself  thus :  "  The  first  objection  is,  that  the 
bill  is  an  attack  on  the  chartered  rights  of  men.  As  to  this 
objection,  I  must  observe  that  the  phr^e  of '  the  chartered  rights 
of  men,  is  full  of  affectation ;  and  very  unusual  in  the  discussion  of 
privileges  conferred  by  charters  of  the  present  description.  But 
it  is  not  difficult  to  discover  what  end  that  ambiguous  mode  of  ex- 
pression, so  often  reiterated,  is  meant  to  answer. 

"  The  rights  of  men,  that  is  to  say,  the  natural  rights  of  man- 
kind, are  mdeed  sacred  things;  and  if  any  public  measure  is 
proved  mischievously  to  affect  them,  the  objection  ought  to  be  fatal 
to  that  measure,  even  if  no  charter  at  all  could  be  set  up  against 
it.  And  if  these  natural  rights  are  further  affirmed  and  declared 
by  express  covenants,  clearly  defined  and  secured  against  chicane, 
power,  and  authority,  by  written  instruments  and  positive  engage- 
ments, they  are  in  a  still  better  condition  ;  they  then  partake  not 
only  of  the  sanctity  of  the  object  so  secured,  but  of  that  solemn 
public  faith  itself,  which  secures  an  object  of  such  importance. 
Indeed,  this  formal  recognition,  by  the  sovereign  power,  of  an 
original  right  in  the  subject,  can  never  be  subverted,  but  by  rooting 
up  the  -holding  radical  principles  of  government,  and  even  of  society 
itself." 

The  Duke  of  Eichmond  also,  in  his  public  letter  to  the  High 
Sheriff  of  Sussex,  rests  the  rights  of  the  people  of  England  upon 
the  same  horrible  and  damnable  principle  of  the  rights  of  man. 
Let  gentlemen,  therefore,  take  care  they  do  not  pull  down  the  very 
authority  which  they  come  here  to  support ;  let  them  remember, 
that  his  Majesty's  family  was  called  to  the  throne  upon  the  very 
principle  that  the  ancient  kings  of  this  country  had  violated  these 
sacred  trusts ;  let  them  recollect  too  in  what  the  violation  was 
charged  to  exist ;  it  was  charged  by  the  Bill  of  Eights  to  exist  in 
cruel  and  infamous  trials ;  in  the  packing  of  juries ;  and  in  dis- 
arming the  people,  whose  arms  are  their  unalienable  refuge  against 
oppression.  But  did  the  people  of  England  assemble  to  make  this 
declaration  ?    No  ! — because  it  was  unnecessary.  The  sense  of  the 
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people,  against  a  corrupt  and  scandalous  Government,  dissolved  it, 
by  almost  the  ordinary  forms  by  which  the  old  Government  itself 
was  administered.  King  William  sent  his  writs  to  those  who  had 
sat  in  the  former  Parliament:  but  will  any  man,  therefore,  tell  me 
that  that  Parliament  reorganised  the  Government  without  the  will 
of  the  people  ?  and  that  it  was  not  their  consent  which  entailed  on 
King  WiUiam  a  particular  inheritance,  to  be  enjoyed  under  the 
dominion  of  the  law  ?  Gentlemen,  it  was  the  denial  of  these  prin- 
ciples, asserted  at  the  Bevolution  in  England,  that  brought  forward 
the  author  of  "  The  flights  of  Man,"  and  stirred  up  this  controversy 
which  has  given  such  alarm  to  Government:  but  for  this  the 
literary  labours  of  Mr  Paine  had  closed.  He  asserts  it  himself  in 
his  book,  and  everybody  knows  it  It  was  not  the  French  revolu- 
tion, but  Mr  Burke's  reflections  upon  it,  followed  up  by  another 
work  on  the  same  subject,  as  it  regarded  things  in  England^  which 
brought  forward  Mr  Paine,  and  which  rendered  his  works  so  much 
the  object  of  attention  in  this  country.  Mr  Burke  denied  positively 
the  very  foundation  upon  which  the  Bevolution  of  1688  must  stand 
for  its  support,  viz.,  the  right  of  the  people  to  change  their  Govern* 
ment ;  and  he  asserted,  in  the  teetn  oi  his  Majesty's  title  to  the 
crown,  that  no  such  right  in  the  people  existed ;  this  is  the  true 
history  of  the  second  part  of  "  The  Bights  of  Man.''  The  first  part 
had  httle  more  aspect  to  this  country  than  to  Japan ;  it  asserted 
the  ri^ht  of  tiie  people  of  France  to  act  as  they  had  acted,  but  there 
was  little  which  pointed  to  it  as  an  example  for  England.  There 
had  been  a  despotic  authority  in  France  which  the  people  had 
thrown  down,  and  Mr  Burke  seemed  to  question  their  right  to  do 
80 :  Mr  Paine  maintained  the  contrary  in  his  answer ;  and  having 
imbibed  the  principles  of  republican  government,  during  the 
American  revolution,  he  mixed  with  the  controversy  many  coarse 
and  harsh  remarks  upon  monarchy  as  established,  even  in  England, 
or  in  any  possible  form.  But  this  was  collateral  to  the  great 
object  of  his  work,  which  was  to  maintain  the  right  of  the  people 
to  choose  their  Government ;  this  was  the  right  which  was  ques- 
tioned, and  the  assertion  of  it  was  most  interesting  to  many  who 
were  most  strenuously  attached  to  the  English  Government  For 
men  may  assert  the  right  of  every  people  to  choose  their  Govern- 
ment without  seeking  to  destroy  their  own.  This  accounts  for 
many  expressions  imputed  to  the  unfortunate  prisoners,  which  I 
have  often  uttered  myself,  and  shall  continue  to  utter  every  day  of 
my  life,  and  call  upon  the  spies  of  GK)vernment  to  record  them. 
I  will  My  anywhere,  vniJumt  fear,  nay,  I  vnll  say  here,  where  I 
stand,  that  an  oMempt  to  interferey  by  despotic  combination  and 
violence,  with  any  Government  which  a  people  choose  to  give  to 
themselves,  whether  it  be  good  or  evil,  is  an  oppression  and  suhver- 
sion  of  the  natural  and  unalienable  rights  of  man ;  and  though  the 
Government  of  this  cmintry  should  countenance  such  a  system,  it 
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would  not  only  be  still  legal  for  me  to  express  my  detestation  of  it, 
as  I  here  deliberately  express  it,  but  it  would  become  my  interest 
and  my  duty.  For,  if  combinations  of  despotism  can  accomplish 
such  a  purpose,  who  shall  tell  me,  what  other  motion  shall  not  be 
the  prey  of  their  ambition  f  Upon  the  very  principle  of  denying 
to  a  people  the  right  of  governing  themselves,  how  are  we  to  resist 
the  French,  should  they  attempt  by  violence  to  fasten  their  govern- 
ment upon  us  ?  Or  what  inducement  would  there  be  for  resistance 
to  preserve  laws,  which  are  not,  it  seems,  our  own,  but  which  are 
unalterably  imposed  upon  us  ?  The  very  argument  strikes,  as  with 
a  palsy,  the  arm  and  vigour  of  the  nation.  I  hold  dear  the 
privil^B  I  am  contending  for,  not  as  privileges  hostile  to  the  con- 
stitution, but  as  necessary  for  its  preservation ;  and  if  Uie  French 
were  to  intrude  by  force  upon  the  Grovemment  of  our  own  free 
choice,  I  should  leave  these  papers,  and  return  to  a  profession  that, 
perhaps,  I  better  understand. 

The  next  evidence  relied  on,  after  the  institution  of  the  (Cor- 
responding Society,  is  a  letter  written  to  them  from  Norwich,  dated 
the  11th  of  November  1792,  with  the  answer,  dated  the  26th 
of  the  same  month : — it  is  asserted,  that  this  correspondence  shows, 
they  aimed  at  nothing  less  than  the  total  destruction  of  the 
monarchy,  and  that  uiey,  therefore,  veil  their  intention  under 
covert  and  ambiguous  language.  I  tiiink,  on  the  other  hand,  and 
I  shall  continue  to  think  so  as  long  as  I  am  capable  of  thought, 
that  it  was  impossible  for  words  to  convey  more  clearly  the  explicit 
avowal  of  their  original  plan  for  a  constitutional  reform  in  the 
House  of  Commons.  This  letter  from  Norwich,  after  congratulat- 
ing the  Corresponding  Society  on  its  institution,  asks  several 
questions  arising  out  of  the  proceedings  of  other  societies  in  different 
parts  of  the  kingdom,  which  they  profess  not  thoroughly  to  under- 
stand. 

The  Sheffield  people  (they  observe)  seemed  at  first  determined 
to  support  the  Duke  of  Kichmond's  plan  only,  but  that  they  had 
afterwards  observed  a  disposition  in  them  to  a  more  moderate  plan 
of  reform  proposed  by  the  Friends  of  the  People  in  London ;  whilst 
the  Manchester  people,  by  addressing  Mr  Faine  (whom  the  Norwich 
people  had  not  addressed),  seemed  to  be  intent  on  rq)ublican princi- 
ples only.  They  therefore  put  a  question,  not  at  all  of  distrust,  or 
suspicion,  but  bona  fide,  if  ever  there  was  good  faith  between  men, 
whether  the  Corresponding  Society  meant  to  be  satisfied  with  the 
plan  of  the  Duke  of  Bichmond  ?  or,  whether  it  was  their  private 
design  to  rip  up  monarchy  by  the  roots,  and  place  democracy  in  its 
stead  ?  Now  hear  the  answer,  from  whence  it  is  inferred  that  this 
last  is  their  intention :  they  begin  their  answer  with  recapitulating 
the  demand  of  their  correspondent,  as  r^ularly  as  a  tradesman 
who  has  had  an  order  for  goods  recapitulates  the  order,  that  there 
may  be  no  ambiguity  in  the  reference  or  application  of  the  reply, 
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and  then  they  say,  as  to  the  objects  they  have  in  view  they  refer 
them  to  their  addresses.  "  You  will  thereby  see  that  they  mean  to 
disseminate  political  knowledge,  and  thereby  engage  the  judicious 
part  of  the  nation  to  demand  the  becovbbt  of  Uieir  lost  rights  in 
ANNUAL  Parliaments ;  the  members  of  these  Parliaments  owing 
their  election  to  unbought  suffrages."  They  then  desire  them  to  l^ 
careful  to  avoid  all  dispute,  and  say  to  them.  Put  monarchy, 
democracy,  and  even  religion,  quite  aside;  and  "Let  your  en- 
deavours go  to  increase  the  numbers  of  those  who  desire  a  full  and 
equal  representation  of  the  people,  and  leave  to  a  Parliament,  so 
chosen,  to  reform  all  existing  abuses ;  and  if  they  don't  answer,  at 
the  year's  end,  you  may  choose  others  in  their  steEwl."  The  Attor- 
ney-General says  this  is  lamely  expressed ; — I,  on  the  other  hand, 
say  that  it  is  not  only  not  lamely  expressed,  but  anxiously  worded 
to  put  an  end  to  dangerous  speculations.  Leave  all  theories  undis- 
cussed ;  do  not  perplex  yourselves  with  abstract  questions  of  govern- 
ment ;  endeavour  practically  to  get  honest  representatives, — and 
if  they  deceive  you — then,  what  ? — ^bring  on  a  revolution  ?  No ! 
Choose  others  in  their  stead.  They  refer  also  to  their  address, 
which  lay  before  their  eoiTcspondent,  which  address  expresses  itself 
thus :  ^'  Laying  aside  all  claim  to  originality,  we  claim  no  other 
merit  than  that  of  reconsidering  and  verifying  what  has  already 
been  urged  in  our  common  cause  by  the  Duke  of  Bichmond  and 
Mr  Pitt,  and  their  then  honest  party." 

When  the  language  of  the  letter,  which  is  branded  as  ambiguous, 
thus  stares  them  in  the  face  as  an  undeniable  answer  to  the  charge, 
they  then  have  recourse  to  the  old  refuge  of  mcda  fides  ;  all  this 
they  say  is  but  a  cover  for  hidden  treason.  But  I  ask  you,  gentle- 
men, in  the  name  of  God,  and  as  fair  and  honest  men,  what  reason 
upon  earth  there  is  to  suppose  that  the  writers  of  this  letter  did 
not  mean  what  they  expressed  ?  Are  you  to  presume  in  a  court 
of  justice,  and  upon  a  trial  for  life,  that  men  write  with  duplicity 
in  their  most  confidential  correspondence,  even  to  those  with  whom 
they  are  confederated  ?  Let  it  be  recollected  also,  that  if  this  cor- 
respondence was  calculated  for  deception,  the  deception  must  have 
been  understood  and  agreed  upon  by  all  parties  concerned ;  for  other- 
wise you  have  a  conspiracy  amongst  persons  who  are  at  cross  purposes 
with  one  another :  consequently  the  conspiracy,  if  this  be  a  branch 
of  it,  is  a  conspiracy  of  thousands  and  ten  thousands^  from  one  end 
of  the  kingdom  to  the  other,  who  are  all  guilty,  if  any  of  the 

Erisoners  are  guilty : — upwards  of  forty  thousand  persons,  upon  the 
>west  calculation,  must  alike  be  liable  to  the  pams  and  penalties 
of  l^e  law,  and  hold  their  lives  as  tenants  at  will  of  the  Ministers 
of  the  Crown.  In  whatever  aspect,  therefore,  this  prosecution  is 
regarded,  new  difficulties  and  new  uncertainties  and  terrors  sur- 
round it. 
The  next  thing  in  order  which  we  have  to  kok  at,  is  the  conven- 
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tion  at  Edinburgh.  It  appears  that  a  letter  had  been  written  by 
Mr  Skirving,  who  was  connected  with  reformers  in  Scotland  pro- 
ceeding avowedly  upon  the  Duke  of  Richmond's  plan,  proposing 
that  there  should  be  a  convention  from  the  societies  assembled  at 
Edinburgh.  Now  you  will  recollect,  in  the  opening,  that  the 
Attorney-General  considered  all  the  great  original  sin  of  this  con- 
spiracy and  treason  to  have  originated  with  the  societies  in  London 
— that  the  country  societies  were  only  tools  in  their  hands,  and  that 
the  Edinburgh  convention  was  the  commencement  of  their  projects ; 
and  yet  it  plainly  appears  that  this  convention  originated  from 
neither  of  the  London  societies,  but  had  its  b^nnin^  at  Edin- 
burgh, where,  just  before,  a  convention  had  been  sittmg  for  the 
reform  in  Parliament,  attended  by  the  principal  persons  in  Scotland ; 
and  surely,  without  adverting  to  the  nationality  so  peculiar  to  the 
people  of  that  country,  it  is  not  at  all  suspicious,  tnat  since  they 
were  to  hold  a  meeting  for  similar  objects,  they  should  make  use 
of  the  same  style  for  their  association ;  and  that  their  deputies 
should  be  called  delegates,  when  delegates  had  attended  the  other 
convention  from  all  the  counties,  and  whom  they  were  every  day 
looking  at  in  their  streets,  in  the  course  of  the  very  same  year  that 
Skirving  wrote  his  letter  on  the  subject.  The  views  of  the  Corres- 
ponding Society,  as  they  regarded  this  convention,  and  consequently 
the  views  of  the  prisoner,  must  be  collected  from  the  written  in- 
structions to  the  delegates,  unless  they  can  be  falsified  by  matter 
which  is  collateral.  If  I  constitute  an  agent,  I  am  bound  by  what 
he  does,  but  always  with  this  limitation,  for  what  he  does  taithin 
the  scope  of  his  agefncy.  If  I  constitute  an  agent  to  buy  horses  for 
me,  and  he  commits  high  treason,  it  will  not,  I  hope,  be  ar^ed 
that  I  am  to  be  hanged.  If  I  constitute  an  a^ent  for  any  busmess 
that  can  be  stated,  and  he  goes  beyond  his  mstructions^  he  must 
answer  for  himself  beyond  their  limits  ;  for  beyond  them  he  is  not 
my  representative.  The  acts  done,  therefore,  at  the  Scotch  conven- 
tion, whatever  may  be  their  quality,  are  evidence  to  show,  that  in 
point  of  fact,  a  certain  number  of  people  got  together,  and  did  any- 
thing you  choose  to  call  illegal ;  but  as  far  as  it  concerns  me,  if  I 
am  not  present,  you  are  limited  by  my  instructions,  and  have  not 
advanced  a  single  step  upon  your  iourney  to  convict  me :  the  instruc- 
tions to  Skirving  have  been  read,  and  speak  for  themselves  ;  they 
are  strictly  legal,  and  pursue  the  avowed  object  of  the  society ;  and 
it  will  be  for  the  Solicitor-General  to  point  out,  in  his  reply,  any 
counter  or  secret  instructions,  or  any  collateral  conduct,  contra- 
dictory of  the  good  faith  with  which  they  were  written.  The  in- 
structions are  m  these  words — "  The  delegates  are  instructed,  on 
the  part  of  this  Society,  to  assist  in  bringing  forward  and  support- 
ing any  constitutioncd  measure  for  procuring  a  real  representation 
of  the  Commons  of  Great  Britain."  What  do  you  say,  gentlemen, 
to  this  language  ? —  how  are  men  to  express  themselves  who 
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desire  a  constitutional  reform  ?  The  object  and  the  mode  of  effect- 
ing it  were  equally  legal.  This  is  most  obvious  from  the  conduct 
of  the  Parliament  of  Ireland,  acting  under  directions  from  England  : 
they  passed  the  Convention  Bill,  and  made  it  only  a  misdemeanour, 
knowing  that,  by  the  law  as  it  stood,  it  was  no  misdemeanour  at  all. 
Whether  this  statement  may  meet  with  the  approbation  of  others, 
1  care  not ;  I  know  the  fact  to  be  so,  and  I  maintain  that  you  can- 
not prove  upon  the  convention  which  ihet  at  Edinburgh,  and 
which  is  charged  to-day  with  high  treason,  one  thousandth  part  of 
what,  at  last,  worked  up  government  in  Ireland  to  the  pitch  of 
voting  it  a  misdemeanour. 

Grentlemen,  I  am  not  vindicating  anything  that  can  promote  dis- 
order in  the  country,  but  I  am  mamtaining  that  the  worst  possible 
disorder  that  can  fall  upon  a  country  is,  when  subjects  are  deprived 
of  the  sanction  of  clear  and  unambiguous  laws.  If  wrong  is  com- 
mitted, let  punishment  follow  according  to  the  measure  of  that 
wrong:  if  men  are  turbulent,  let  them  be  visited  by  the  laws 
according  to  the  measure  of  their  turbulency :  if  they  write  libels 
upon  Grovernment,  let  them  be  punished  according  to  the  quality 
of  those  libels  ;  but  you  must  not,  and  will  not,  because  the 
stability  of  the  monarchy  is  an  important  concern  to  the  nation, 
confound  the  nature  and  distinctions  of  crimes,  and  pronounce  that 
the  life  of  the  sovereign  has  been  invaded,  because  the  privileges 
of  the  people  have  been,  perhaps,  irregularly  and  hotly  asserted. 
You  will  not,  to  give  security  to  Government,  repeal  the  most 
sacred  laws  instituted  for  our  protection,  and  which  aye,  indeed,  the 
only  consideration  for  our  submitting  at  all  to  Government  If  the 
plain  letter  of  the  statute  of  Edward  the  Third  applies  to  the  con- 
duct of  the  prisoners,  let  it,  in  God's  name,  be  applied ;  but  let 
neither  their  conduct,  nor  the  law  that  is  to  judge  it,  be  tortured 
by  construction ;  nor  suffer  the  transaction,  from  whence  you  are 
to  form  a  dispassionate  conclusion  of  intention,  to  be  magnified  by 
scandalous  epithets,  nor  overwhelmed  in  an  undistinguishable 
ma^  of  matter,  in  which  you  may  be  lost  and  bewildered,  having 
missed  the  only  parts  which  could  have  furnished  a  clue  to  a  just 
or  rational  judgment. 

Gentlemen,  this  religious  regard  for  the  liberty  of  the  subject, 
against  constructive  treason,  is  well  illustrated  by  Dr  Johnson,  the 
great  author  of  our  English  Dictionary,  a  man  remarkable  for  his 
love  of  order,  and  for  high  principles  of  government,  but  who  had 
the  wisdom  to  know  that  the  great  end  of  government,  in  all  its 
forms,  is  the  security  of  liberty  and  life  under  the  law.  This  man, 
of  masculine  mind,  though  disgusted  at  the  disorder  which  Lord 
George  Qx)rdon  created,  felt  a  triumph  in  his  acquittal,  and  ex- 
claimed, as  we  learn  from  Mr  Boswell,  "  I  hate  Lord  G.  Gordon, 
but  I  am  glad  he  was  not  convicted  of  this  constructive  treason  ; 
for,  though  I  hate  him,  I  love  my  country  and  myself."    This 
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extraordinary  man,  no  doubt,  remembered,  with  Lord  Hale,  that, 
when  the  law  is  broken  down,  injustice  knows  no  bounds,  but  runs 
as  far  as  the  wit  and  invention  of  accusers,  or  the  detestation  of 
persons  accused,  will  cany  it  You  will  pardon  this  almost  per- 
petual recurrence  to  these  considerations;  but  the  present  is  a 
season  when  I  have  a  right  to  call  upon  you  by  everything  sacred 
in  humanity  and  justice — ^by  every  principle  which  ought  to  influ- 
ence the  heart  of  man-^to  consider  the  situation  in  which  I  stand 
before  you.  I  stand  here  for  a  poor  unknown,  unprotected  indi- 
vidual, charged  with  a  design  to  subvert  the  Government  of  the 
country,  and  the  dearest  rights  of  its  inhabitants ;  a  charge  which 
has  collected  against  him  a  force  sufficient  to  crush  to  pieces  any 
private  man.  The  whole  weight  of  the  Crown  presses  upon  hira'; 
rarliament  has  been  sitting  upon  ex  parte  evidence  for  months 
together  ;  and  rank  and  property  is  associated,  from  one  end  of  the 
kingdom  to  the  other,  to  avert  the  supposed  consequences  of  the 
treason.  I  am  making  no  complaint  of  this  ;  but  surely  it  is  an 
awful  summons  to  impartial  attention ;  surely  it  excuses  me  for 
so  often  calling  upon  your  integrity  and  firmness  to  do  equal  justice 
between  the  Crown,  so  supported,  and  an  unhappy  prisoner,  so  un- 
protected. 

Gentlemen,  I  declare  that  I  am  utterly  astonished,  on  looking  at 
the  clock,  to  find  how  long  I  have  been  speaking,  and  that,  agitated 
and  distressed  as  I  am,  I  have  yet  strength  enough  remaining  for 
the  remainder  of  my  duty.  At  every  peril  of  my  health  it  shall  be 
exerted  :  for  although,  if  this  cause  snould  miscarry,  I  know  I  shall 
have  justice  done  me  for  the  honesty  of  my  intentions ;  yet  what  is 
that  to  the  public  and  posterity  ?  What  is  it  to  them,  when,  if 
upon  this  evidence  there  can  stand  a  conviction  for  high  treason,  it 
is  plain  that  no  man  can  be  said  to  have  a  life  which  is  his  own  ? 
For  how  can  he  possibly  know  by  what  engines  it  may  be  snared, 
or  from  what  unknown  sources  it  may  be  attacked  and  overpowered  ? 
Such  a  monstrous  precedent  would-  be  as  ruinous  to  the  King  as  to 
his  subjects.  We  are  in  a  crisis  of  our  affairs,  which,  putting 
justice  out  of  the  question,  calls  in  sound  policy  for  the  greatest 
prudence  and  moderation.  At  a  time  when  other  nations  are  dis- 
posed to  subvert  their  establishments,  let  it  be  our  wisdom  to  make 
the  subject  feel  the  practical  benefits  of  our  oum:  let  us  seek  to 
bring  good  out  of  evil.  The  distracted  inhabitants  of  the  world  will 
fly  to  us  for  sanctuary,  driven  out  of  their  countries  from  the 
dreadful  consequences  of  not  attending  to  seasonable  reforms  in 
government — ^victims  to  the  folly  of  suffering  corruptions  to  con- 
tinue till  the  whole  fabric  of  society  is  dissolved  and  tumbles  into 
ruin.  Landing  upon  our  shores,  they  will  feel  the  blessing  of 
security,  and  they  will  discover  in  what  it  consists :  they  will  read 
this  trial,  and  their  hearts  will  palpitate  at  your  decision  :  they  will 
say  to  one  another,  and  their  voices  will  reach  to  the  ends  of  the 
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earth.  May  the  constitution  of  England  endure  for  ever! — the 
sacred  and  yet  remaining  sanctuary  for  the  oppressed.  Here,  and 
here  only,  the  lot  of  man  is  cast  in  security :  what  though  authority, 
established  for  the  ends  of  justice,  may  lift  itself  up  against  it ; 
what  though  the  House  of  Commons  itself  should  mase  an  ex  parte 
declaration  of  guilt ;  what  though  every  species  of  ai*t  should  be 
employed  to  entangle  the  opinions  of  the  people,  which  in  other 
countries  would  be  inevitable  destruction ;  yet  in  England,  in  en- 
lightened England,  all  this  will  not  pluck  a  hair  from  the  head  of 
innocence ;  the  jury  will  still  look  steadfastly  to  the  law,  as  the 
great  polar  star  to  direct  them  in  their  course  As  prudent  men 
ihey  will  set  no  example  of  disorder,  nor  pronounce  a  verdict  of 
censure  on  authority,  or  of  approbation  or  disapprobation,  beyond 
their  judicial  province ;  but,  on  the  other  hand,  they  will  make  no 
politiciEd  sacrifice,  but  deliver  a  plain,  honest  man,  from  the  toils  of 
injustice.  When  your  verdict  is  pronounced,  this  will  be  the  judg- 
ment of  the  world ;  and  if  any  amongst  ourselves  are  alienated  in 
their  affections  to  Government,  nothing  will  be  so  likely  to  reclaim 
them:  they  will  say.  Whatever  we  have  lost  of  our  control  in  Par- 
liament, we  have  yet  a  sheet-anchor  remaining  to  hold  the  vessel  of 
the  state  amidst  contending  storms ;  we  have  still,  thank  Grod,  a 
sound  administration  of  justice  secured  to  us,  in  the  independence 
of  the  judges,  in  the  rights  of  enlightened  juries,  and  in  the 
integrity  of  the  Bar, — ready  at  all  times,  and  upon  every  possible 
occasion,  whatever  may  be  the  consequences  to  themselves,  to  stand 
forward  in  defence  of  the  meanest  man  in  England,  when  brought 
for  judgment  before  the  laws  of  the  country. 

To  return  to  this  Scotch  convention.  Their  papers  were  all 
seized  by  Government.  What  their  proceedings  were  they  best 
know:  we  can  only  see  what  parts  they  choose  to  show  us ;  but, 
from  what  we  have  seen,  does  any  man  seriously  believe  that  this 
meeting  at  Edinburgh  meant  to  assume  and  to  maintain  by  force 
all  the  functions  and  authorities  of  the  State  ?  Is  the  thing  within 
the  compass  of  human  belief?  If  a  man  were  offered  a  dukedom, 
and  twenty  thousand  pounds  a  year,  for  trying  to  believe  it,  he 
might  say  he  believ^  it,  as  what  will  not  man  say  for  gold  and 
honours  ?  but  he  never  in  fact  could  believe  that  this  Edinburgh 
meeting  was  a  Parliament  for  Great  Britain.  How  indeed  could  he, 
from  the  proceedings  of  a  few  peaceable,  unarmed  men,  discussing, 
in  a  constitutional  manner,  the  means  of  obtaining  a  reform  in  Par- 
liament, and  who,  to  maintain  the  club,  or  whatever  you  choose  to 
call  it,  collected  a  little  money  from  people  who  were  well  disposed 
to  the  cause ;  a  few  shillings  one  day,  and  perhaps  as  many  pence 
another  ?  I  think,  as  far  as  I  could  reckon  it  up,  when  the  report, 
from  this  great  committee  of  supply,  was  read  to  you,  I  counted 
that  there  had  been  raised,  in  the  first  session  of  this  Parliament, 
fifteen  pounds,  from  which  indeed  you  must  deduct  two  bad  shil- 
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lings,  which  are  literally  noticed  in  the  account.  Is  it  to  be  en- 
dured, gentlemen,  that  men  should  gravely  say  that  this  body 
assumed  to  itself  the  offices  of  Parliament  ? — ^that  a  few  hannless 
people,  who  sat,  as  they  profess,  to  obtain  a  full  representation  of 
the  people,  were  themselves,  even  in  their  own  imaginations,  the 
complete  representation  which  they  sought  for  ?  Why  should  they 
sit  from  day  to  day  to  consider  how  they  might  obtain  what  they 
had  already  got  ?  If  their  object  was  an  universal  representation 
of  the  whole  people,  how  is  it  credible  they  could  suppose  that  uni- 
versal representation  to  exist  in  themselves — ^in  the  representatives 
of  a  few  societies  instituted  to  obtain  it  for  the  country  at  large  ? 
If  they  were  themselves  the  nation,  why  should  the  language  of 
every  resolution  be,  that  reason  ought  to  be  their  grand  engine  for 
the  accomplishment  of  their  object,  and  should  be  directed  to  con- 
vince the  nation  to  speak  to  Parliament  in  a  voice  that  must  be 
heard  ?  The  proposition,  therefore,  is  too  gross  to  cram  down  the 
throats  of  the  English  people,  and  this  is  the  prisoner  s  security. 
Here  again  he  feels  the  advantage  of  our  free  administration  of 
justice :  this  proposition,  on  which  so  much  depends,  is  not  to  be 
reasoned  upon  on  parchment,  to  be  delivered  privately  to  magis- 
trates for  private  judgment  No,  he  has  the  privilege  of  appealing 
aloud,  as  he  now  appeals  by  me,  to  an  enlightened  assembly,  full  of 
eyes,  and  ears,  and  intelligence,  where  speaking  to  a  jury  is,  in  a 
manner,  speaking  to  a  nation  at  large,  and  flying  for  sanctuary  to 
its  universal  justice. 

Gentlemen,  the  very  work  of  Mr  Paine,  under  the  banners  of 
which  this  supposed  rebellion  was  set  on  foot,  refutes  the  charge 
it  is  brought  forward  to  support ;  for  Mr  Paine,  in  his  preface,  and 
throughout  his  whole  book,  reprobates  the  use  of  force  against  the 
most  evil  governments ;  the  contrary  was  never  imputed  to  him. 
If  his  book  had  been  written  in  pursuance  of  the  design  of  force 
and  rebellion,  with  which  it  is  now  sought  to  be  connected,  he 
would,  like  the  prisoners,  have  been  charged  with  an  overt  act  of 
high  treason ;  but  such  a  proceeding  was  never  thought  of  Mr 
Paine  was  indicted  for  a  misdemeanour,  and  the  misdemeanour 
was  argued  to  consist  not  in  the  falsehood  that  a  nation  has  no 
right  to  choose  or  alter  its  government,  but  in  seditiously  exciting 
the  nation,  without  cause,  to  exercise  that  right.  A  learned  Lord 
(Lord  Chief-Baron  Macdonald),  now  on  this  Bench,  addressed  the 
jury  as  Attorney-General  upon  this  principle;  his  language  was 
tliis :  The  question  is  not  what  the  people  have  a  right  to  do,  for 
the  people  are  undoubtedly  the  foundation  and  origin  of  all  govern- 
ment, but  the  charge  is,  for  seditiously  calling  upon  the  people, 
without  cause  or  reason,  to  exercise  a  right  which  would  be  sedi- 
tion, supposing  the  right  to  be  in  them ;  for  though  the  people 
might  have  a  right  to  do  the  thing  suggested,  and  though  they  are 
not  excited  to  the  doing  it  by  force  and  rebellion,  yet,  as  the  sng- 


Digitized  by  VjOOQ IC 


SPEECH  FOB  THOMAS  HARDT.  197 

gestion  goes  to  unsettle  the  state,  the  propagation  of  such  doctrines 
is  seditious.  There  is  no  other  way  undoubtedly  of  describing  that 
charge.  I  am  not  here  entering  into  the  application  of  it  to  Mr 
Paine,  whose  counsel  I  was,  and  who  has  been  tried  already.  To 
say  that  the  people  have  a  right  to  change  their  Government,  is 
indeed  a  truism  ;  everybody  knows  it,  and  they  exercised  the  right, 
otherwise  the  King  could  not  have  had  his  establishment  amongst 
us.  If  therefore,  I  stir  up  individuals  to  oppose  by  force  the 
general  will,  seated  in  the  Government,  it  may  be  treason ;  but  to 
induce  changes  in  a  Grovemment,  by  exposing  to  a  whole  nation  its 
errors  and  imperfections,  can  have  no  bearing  upon  such  an  offence : 
the  utmost  which  can  be  made  of  it  is  a  misdemeanour,  and  that 
too  depending  wholly  upon  the  judgment  which  the  jury  may  form 
of  the  intention  of  the  writer.  The  courts  for  a  long  time  indeed 
assumed  to  themselves  the  province  of  deciding  upon  this  intention, 
as  a  matter  of  law,  conclusively  inferring  it  from  the  act  of  publi- 
cation :  I  say  the  courts  assumed  it,  though  it  was  not  the  doctrine 
of  Lord  Mansfield,  but  handed  down  to  him  from  the  precedents  of 
ju(^ge8  before  his  time.  But  even  in  that  case,  though  the  publi- 
cation was  the  crime,  not,  as  in  this  case,  the  intention,  and  though 
the  quality  of  the  thing  charged,  when  not  rebutted  by  evidence  for 
the  defendant,  had  so  long  been  considered  to  be  a  legal  inference, 
yet  the  legislature,  to  support  the  province  of  the  jury,  and  in 
tenderness  for  liberty,  has  lately  altered  the  law  upon  this  important 
subject.  If,  therefore,  we  were  not  assembled,  as  we  are,  to  consider 
of  the  existence  of  high  treason  against  the  King's  life,  but  only  of 
a  misdemeanour  for  seditiously  disturbing  his  title  and  establish- 
ment, by  the  proceedings  for  a  reform  in  Parliament,  I  should  think 
the  Crown,  upon  the  very  principle  which,  under  the  libel  law,  must 
now  govern  such  a  trial,  quite  as  distant  from  its  mark ;  because 
in  my  opinion,  there  is  no  way  by  which  his  Majesty's  title  can 
more  firmly  be  secured,  or  by  which  (above  all,  in  our  times)  its 
permanency  can  be  better  established,  than  by  promoting  a  more 
full  and  equal  representation  of  the  people  by  peaceable  means ; 
and  by  what  other  means  has  it  been  sought,  in  this  instance,  to 
be  promoted? 

Gentlemen,  when  the  members  of  this  convention  were  seized, 
did  they  attempt  resistance  ?  Did  they  insist  upon  their  privileges 
a.s  subjects  under  the  laws,  or  as  a  Parliament  enacting  laws  for 
others  ?  If  they  had  said  or  done  anything  to  give  colour  to  such 
an  idea,  there  needed  no  spies  to  convict  them :  the  Crown  could 
have  given  ample  indemnity  for  evidence  from  amongst  themselves. 
The  societies  consisted  of  thousands  and  thousands  of  persons,  some 
of  whom,  upon  any  calculation  of  human  nature,  might  have  been 
produced :  the  delegates  who  attended  the  meetings  could  not  be 
supposed  to  have  met  with  a  different  intention  from  those  who 
sent  them ;  and  if  the  answer  to  that  is,  that  the  constituents  are 
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involved  in  the  guilt  of  their  representatives,  we  get  back  to  the 
monstrous  position  which  I  observed  you  before  to  shrink  ba^frora 
with  visible  horror  when  I  stated  it — ^namely,  the  involving  in  the 
fate  and  consequence  of  this  single  trial  every  man  who  coixes- 
ponded  with  these  societies,  or  who  as  a  member  of  societies  in  any 
part  of  the  kingdom,  consented  to  the  meeting  which  was  assembled, 
or  which  was  in  prospect ;  but,  I  thank  God,  I  have  nothing  to  fear 
from  such  hydras,  when  I  see  before  me  such  just  and  honourable 
men  to  hold  the  balance  of  justice. 

Gentlemen,  the  digsolution  of  this  parliament  speaks  as  strong 
a  language  as  its  conduct  when  sitting.  How  was  it  dissolved  ? 
When  the  magistrates  entered,  Mr  Skirving  was  in  the  chair, 
which  he  refused  to  leave ;  he  considered  and  asserted  his  conduct 
to  be  legal,  and  therefore  informed  the  magistrate  he  must  exercise 
his  authority,  that  the  dispersion  might  appear  to  be  involuntary, 
and  that  the  subject,  disturbed  in  his  rights,  might  be  entitled 
to  his  remedy.  The  magistrate  on  this  took  Mr  Skirving  by 
the  shoulder,  who  immediately  obeyed ;  the  chair  was  quitted 
in  a  moment,  and  this  great  parliament  broke  up.  What  was 
the  effect  of  all  this  proceeding  at  the  time,  when  whatever  be- 
longed to  it  must  have  been  best  understood  ?  Were  any  of  the 
parties  indicted  for  high  treason  ?  Were  they  indicted  even  for  a 
breach  of  the  peace  in  holding  the  convention?  None  of  these 
things.  The  law  of  Scotland,  arbitrary  as  it  is,  was  to  be  disturbed 
to  find  a  name  for  their  offence,  and  the  rules  of  trial  to  be  violated 
to  convict  them  ;  they  were  denied  their  challenges  to  their  jurors, 
and  other  irregularities  were  introduced,  so  as  to  be  the  subject  of 
complaint  in  the  House  of  Commons.  '  Gentlemen,  in  what  I  am 
saying,  I  am  not  standing  up  to  vindicate  all  that  they  pub- 
lished during  these  proceedings,  more  especially  those  which  were 
written  in  consequence  of  the  trials  I  have  just  alluded  to ;  but 
allowance  must  be  made  for  a  state  of  heat  and  irritation.  They 
saw  men  whom  they  believed  to  be  persecuted  for  what  they  be- 
lieved to  be  innocent;  they  saw  them  the  victims  of  sentences 
which  many  would  consider  as  equivalent  to,  if  not  worse  than, 
judgment  of  treason, — sentences  which,  at  all  events,  had  never 
existed  before,  and  such  as,  I  believe,  never  will  again  with 
impunity.  •  But  since  I  am  on  the  subject  of  intention^  I  shall 
conduct  myself  with  the  same  moderation  which  I  have  been  pre- 
scribing ;  I  will  cast  no  aspersions,  but  shall  content  myself  with 
lamenting  that  these  judgments  were  productive  of  consequences 
which  rarely  follow  from  authority  discreetly  exercised.  How  easy 
is  it  then  to  dispose  of  as  much  of  the  evidence  as  consumed  half 
a  day  in  the  anathemas  against  the  Scotch  judges !  It  appears 
that  they  came  to  various  resolutions  concerning  them ;  some  good, 
some  bad,  and  all  of  them  irregular.  Amongst  others  they  com- 
pare them  to  Jefferies,  and  wish  that  they  who  imitate  his  example 
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may  meet  his  fate.  What  then  ?  Irreverent  expressions  against 
jadges  are  not  acts  of  high  treason  I  If  they  had  assembled  round 
the  Courts  of  Justiciary,  and  hanged  them  in  the  execution  of  their 
offices,  it  would  not  have  been  treason  within  the  statute.  I  am 
no  advocate  for  disrespect  of  judges,  and  think  that  it  is  dan^rous 
to  the  public  order ;  but,  putting  aside  the  insult  upon  the  judges 
now  in  authority,  the  reprobation  of  Jefferies  is  no  libel,  but  an 
awful  and  useful  memento  to  wicked  men.  Lord  Chief-Justice 
Jefferies  denied  the  privil^e  of  English  law  to  an  innocent  man. 
He  refused  it  to  Sir  Thomas  Armstrong,  who  in  vain  pleaded,  in  bar 
of  his  outlawry,  that  he  was  out  of  the  realm  when  he  was  exacted 
—(an  objection  so  clear,  that  it  was  lately  taken  for  granted,  in  the 
case  of  Mr  Pnrefoy).  The  daughter  of  this  unfortunate  person,  a 
lady  of  honour  and  quality,  came  publicly  into  court  to  supplicate 
for  her  fisbther ;  and  what  were  the  enects  of  her  supplications  and  of 
the  law  in  the  mouth  of -the  prisoner  ?  '*  Sir  Thomas  Armstrong," 
said  Jefferies,  "  you  may  amuse  yourself  as  much  as  you  please 
with  the  idea  of  your  innocence,  but  you  are  to  be  hanged  next 
Friday,"  and,  upon  the  natural  exclamation  of  a  daughter  at  this 
horrible  outrage  against  her  parent,  he  said,  "  Take  that  woman 
out  of  court,"  which  she  answered  by  a  prayer  that  God  Almighty's 
judgments  might  light  upon  him.  Gentlemen,  they  did  light  upon 
him ;  and  when  after  his  death,  which  speedily  followed  this  trans- 
action, the  matter  was  brought  before  the  House  of  Commons, 
under  that  glorious  revolution  which  is  asserted  throughout  the 
proceedings  before  you^  the  judgment  against  Sir  Thomas  Arm- 
strong was  declared  to  be  a  murder  under  colour  of  justice  I  Sir 
Robert  Sawyer,  the  Attorney-General,  was  expUed  the  House  of 
Commons  for  his  misdemeanour  in  refusing  the  writ  of  error,  and 
the  executors  of  Jefferies  were  commanded  to  make  compensation 
to  the  widow  and  the  daughter  of  the  deceased.  These  are  great 
monuments  of  justice ;  and  although  I  by  no  means  approve  of 
harsh  expressions  against  authority,  which  tend  to  weaken  the 
holdings  of  society,  yet  let  us  not  go  beyond  the  mark  in  our  re- 
straint^ nor  suppose  that  men  are  dangerously  disaffected  to  the 
Government,  because  they  feel  a  sort  of  pride  and  exultation  in 
events  which  constitute  the  dignity  and  glory  of  their  country. 

Gientlemen,  this  resentment  against  the  proceedings  of  the  Courts 
in  Scotland  was  not  confined  to  those  who  were  the  objects  of  them 
—it  was  not  confined  even  to  the  friends  of  a  reform  in  Parliament. 
A  benevolent  public,  in  both  parts  of  the  island,  joined  them  in  the 
complaint,  and  a  gentleman  of  great  moderation,  and  a  most  in- 
veterate enemy  to  parliamentary  reform,  as  thinking  it  not  an 
improvement  of  the  Government,  but  nevertheless  a  lover  of  his 
country  and  its  insulted  justice,  made  the  convictions  of  the  dele- 
sates  the  subject  of  a  public  inquiry.  I  speak  of  my  friend,  Mr 
William  Adam,  who  brought  these  judgments  of  the  Scotck  judges 
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before  the  House  of  Commons — arraigned  them  as  contrary  to  law, 
and  proposed  to  reverse  them  by  the  authority  of  Parliament.  Let 
it  not,  then,  be  matter  of  wonder  that  these  poor  men  who  were  the 
immediate  victims  of  this  injustice,  and  who  saw  their  brethren 
expelled  from  their  country  by  an  unprecedented  and  questionable 
judgment,  should  feel  like  men  on  the  subject,  and  express  them- 
selves as  they  felt 

Gentlemen,  amidst  the  various  distresses  and  embarrassments 
which  attend  my  present  situation,  it  is  a  great  consolation  that  I 
have  marked  from  the  beginning  your  vigilant  attention  and  your 
capacity  to  understand ;  it  is,  therefore,  with  the  utmost  confidence 
that  I  ask  you  a  few  plain  questions,  arising  out  of  the  whole  of 
these  Scotch  proceedings.  In  the  first  place  then,  do  you  believe 
it  to  be  possible  that,  if  these  men  had  really  projected  the  conven- 
tion as  a  traitorous  usurpation  of  the  authorities  of  Parliament, 
they  would  have  invited  the  Friends  of  the  People,  in  Frith  Street, 
to  assist  them,  when  they  knew  that  this  society  was  determined 
not  to  seek  the  reform  of  the  constitution  but  by  means  that  were 
constitutional,  and  from  whom  they  could  neither  hope  for  support 
nor  concealment  of  evil  purposes  ?  I  ask  you  next,  if  their  objects 
had  been  traitorous,  would  they  have  given  them,  without  disguise 
or  colour,  to  the  public  and  to  the  Government,  in  every  common 
newspaper?  And  yet  it  is  so  far  from  being  a  charge  against 
them,  that  they  concealed  their  objects  by  hypocrisy  or  guarded 
conduct,  that  I  have  been  driven  to  admit  the  justice  of  the  com- 
plaint against  them  for  unnecessary  inflammation  and  exaggeration. 
I  ask  you  further,  whether,  if  the  proceedings  thus  published  and 
exaggerated,  had  appeared  to  Government,  who  knew  everything 
belonging  to  them,  m  the  light  they  represent  them  to  you  to-day ^ 
they  could  possibly  have  slept  over  them  with  such  complete  in- 
diflference  and  silence  ?  For  it  is  notorious  that  after  this  convention 
had  been  held  at  Edinburgh,  after,  in  short,  everything  had  been 
said,  written,  and  transacted,  on  which  I  am  now  commenting,  and 
after  Mr  Paine's  book  had  been  for  above  a  year  in  universal  circu- 
lation,— aye,  up  to  the  very  day  when  Mr  Grey  gave  notice  in 
the  House  of  Commons  of  the  intention  of  the  Friends  of  the 
People  for  a  reform  in  Parliament,  there  was  not  even  a  single 
indictment  on  the  file  for  a  misdemeanour ;  but  from  that  moment, 
when  it  was  seen  that  the  cause  was  not  beat  down  nor  abandoned, 
the  proclamation  made  its  appearance,  and  all  the  proceedings  that 
followed  had  their  birth.  I  ask  you  lastly,  gentlemen,  whether  it 
be  in  human  nature  that  a  few  unprotected  men,  conscious  in  their 
own  minds  that  they  had  been  engaged  and  detected  in  a  detestable 
rebellion  to  cut  off  the  King,  to  destroy  the  administration  of  justice, 
and  to  subvert  the  whole  fabric  of  the  Government,  should  tiu'n  round 
upon  their  country  whose  ruin  they  had  projected,  and  whose  most 
obvious  justice  attached  on  them,  complaining,  forsooth,  that  their 


Digitized  by  VjOOQ IC 


SPEECH  FOR  THOlfAS  HARDT.  201 

del^ates,  taken  by  magistrates  in  the  very  act  of  high  treason,  had 
been  harshly  and  illegally  interrupted  in  a  meritorious  proceeding  ? 
The  history  of  mankind  never  furnished  an  instance,  nor  ever  will, 
of  such  extravagant,  preposterous,  and  unnatural  conduct  1  No, 
no,  gentlemen ;  all  their  hot  blood  was  owing  to  their  firm  per- 
suasion, dictated  by  conscious  innocence,  that  the  conduct  of  their 
delegates  had  been  legal,  and  might  be  vindicated  against  the 
magistrates  who  obstructed  them.  In  that  they  might  be  mistaken. 
I  am  not  arguing  that  point  at  present ;  if  they  are  hereafter  in- 
dicted for  a  misdemeanour,  and  I  am  counsel  in  that  cause,  I  will 
then  tell  you  what  I  think  of  it :  sufficient  for  the  day  is  the  good 
or  evil  of  it, — it  is  sufficient  for  the  present  one  that  the  legality  or 
illegality  of  the  business  has  no  relation  to  the  crime  that  is  imputed 
to  the  prisoner. 

The  next  matter  that  is  alleged  against  the  authors  of  the  Scotch 
convention  and  the  societies  which  suppoii;ed  it,  is  their  having 
sent  addresses  of  friendship  to  the  convention  of  France.  These 
addressee  are  considered  to  be  a  decisive  proof  of  republican  com- 
bination, verging  closely  in  themselves  upon  an  overt  act  of  treason. 
Gentlemen,  if  the  dates  of  these  addresses  are  attended  to,  which 
come  no  lower  down  than  November  1792,  we  have  only  to  lament 
that  they  are  but  the  acts  of  private  subjects,  and  that  they  were 
not  sanctioned  by  the  state  itself.  The  French  nation,  about  that 
period,  under  their  new  constitution,  or  under  their  new  anarchy, 
call  it  which  you  will,  were  nevertheless  most  anxiously  desirous  of 
maintaining  peace  with  this  country.  But  the  King  was  advised 
to  withdraw  his  ambassador  from  France,  upon  the  approaching 
catastrophe  of  its  most  unfortunate  prince ;  an  event  which,  how- 
ever to  be  deplored,  was  no  justifiable  cause  of  offence  to  Grreat 
Britain.  France  desired  nothing  but  the  regeneration  of  her  own 
government;  and  if  she  mistook  the  road  to  her  prosperity,  what  was 
that  to  us^?  But  it  was  alleged  against  her  in  Parliament  that 
she  had  introduced  spies  amongst  us,  and  held  correspondence  with 
disaffected  persons  for  the  destruction  of  our  constitution.  This  was 
the  charge  of  our  Minister,  and  it  was,  therefore,  held  to  be  just 
and  necessary  for  the  safety  of  the  country  to  hold  France  at  arm's 
length,  and  to  avoid  the  very  contagion  of  contact  with  her  at  the 
risk  of  war.  But,  gentlemen,  this  charge  against  France  was 
thought  by  many  to  be  supported  by  no  better  proofs  than  those 
against  the  prisoner.  In  the  public  correspondence  of  the  am- 
Imssador  from  the  French  King,  and  upon  his  death,  as  Minister 
from  the  convention,  with  his  Majesty's  Secretary  of  State,  docu- 
ments which  lie  upon  the  table  of  the  House  of  Commons,  and 
which  may  be  made  evidence  in  the  cause,  the  executive  council 
repelled  with  indignation  all  the  imputations,  which  to  this  very 
hour  are  held  out  as  the  vindications  of  quarrel.  "  If  there  be 
such  persons  in  England,"  says  Monsieur  Chauvelin,  "  has  not 
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England  laws  to  punish  them  ?  France  disavows  them — such  men 
are  not  Frenchmen."  The  same  correspondence  conveys  the  most 
solemn  assurances  of  friendship  down  to  the  very  end  of  the  year 
1792,  a  period  subsequent  to  all  the  correspondence  and  addresses 
complained  of.  Whether  these  assurances  were  faithful  or  other- 
wise, whether  it  would  have  been  prudent  to  have  depended  on 
them  or  otherwise,  whether  the  war  was  advisable  or  unadvisable, 
are  questions  over  which  we  have  no  jurisdiction.  I  only  desire  to 
bring  to  your  recollection  that  a  man  may  be  a  friend  to  the  rights 
of  humanity,  and  to  the  imprescriptible  rights  of  social  man,  which 
is  now  a  term  of  derision  and  contempt— that  he  may  feel  to  the 
very  soul  for  a  nation  beset  by  the  sword  of  despots,  and  yet  be  a 
lover  of  his  own  country  and  its  constitution. 

Gentlemen,  the  same  celebrated  person  of  whom  I  have  had 
occasion  to  speak  so  frequently,  is  the  best  and  brightest  illustration 
of  this  truth.  Mr  Burke,  indeed,  went  a  great  deal  further  than 
requires  to  be  pressed  into  the  present  argument;  for  he  maintained 
the  cause  of  justice  and  of  truth  against  all  the  perverted  authority 
and  rash  violence  of  his  country,  and  expresswi  the  feelings  of  a 
Christian  and  a  patriot  in  the  very  heat  of  the  American  war,  boldly 
holding  forth  our  victories  as  defeats,  and  our  successes  as  calamities 
and  disgraces.  '*  It  is  not  instantly,"  said  Mr  Biirke,  "  that  I  can 
be  brought  to  rejoice,  when  I  hear  of  the  slaughter  and  captivity  of 
long  lists  of  those  names  which  have  been  familiar  to  my  ears  from 
my  infancy,  and  to  rejoice  that  they  have  fallen  under  the  sword  of 
strangers,  whase  barbarous  appellations  I  scarcely  know  how  to 
pronounce.  The  glory  acquired  at  the  White  Plains  by  Colonel 
Bailie  has  no  charms  for  me ;  and  I  fairly  acknowledge  that  I 
have  not  yet  learned  to  delight  in  finding  Fort  Kniphavsen  in  the 
heart  of  the  British  dominions."  If  this  had  been  said  or  written 
by  Mr  Yorke  at  Sheffield,  or  by  any  other  member  of  these  societies, 
heated  with  wine  at  the  Globe  Tavern,  it  would  have  been  trum- 
peted forth  as  decisive  evidence  of  a  rebellious  spirit  rejoicing  in 
the  downfall  of  his  country ;  yet  the  great  author  whose  writings  I 
have  borrowed  from,  approved  himself  to  be  the  friend  of  this 
nation  at  that  calamitous  crisis,  and  had  it  pleased  God  to  open 
the  understandings  of  our  rulers,  his  wisdom  might  have  averted 
the  storms  that  are  now  thickening  around  us.  We  must  not, 
therefore,  be  too  severe  in  our  strictures  upon  the  opinions  and 
feelings  of  men  as  they  regard  such  mighty  public  questions.  The 
intei-ests  of  a  nation  may  often  be  one  thing,  and  tne  interests  of 
its  Government  another;  but  the  interests  of  those  who  hold 
government  for  the  hour  is  at  all  times  different  from  either.  At 
the  time  many  of  the  papers  before  you  were  circulated  on  the 
subject  of  the  war  with  France,  many  of  the  best  and  wisest  men 
in  this  kingdom  began  to  be  driven  by  our  situation  to  these 
melancholy  reflections,  and  thousands  of  persons,  the  most  firmly 
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attached  to  the  principles  of  our  constitution,  and  who  never  were 
members  of  any  of  these  societies,  considered,  and  still  consider. 
Great  Britain  as  the  aggressor  a^inst  France ;  they  considered, 
and  still  consider,  that  she  had  a  right  to  choose  a  Grovemment  for 
herself,  and  that  it  was  contrary  to  the  firat  principles  of  justice, 
and  if  possible,  still  more  repugnant  to  the  genius  of  our  own  free 
constitution,  to  combine  with  despots  for  her  destruction ;  and  who 
knows  but  that  the  external  pressure  upon  France  may  have  been 
the  cause  of  that  unheard-of  state  of  society  which  we  complain  of  ? 
Who  knows  but  that  driven  as  she  has  been  to  exertions  beyond 
the  ordinary  vigour  of  a  xiation,  it  has  not  been  the  parent  of  that 
unnatural  and  giant  strength  which  threatens  the  authors  of  it 
with  perdition?  These  are  melancholy  considerations,  but  they 
may  reasonably,  and  at  all  events,  be  lawfully  entertained.  We 
owe  obedience  to  Government  in  our  aciums^  but  surely  our 
opinions  are  free. 

Grentlemen,  pursuing  the  order  of  time,  we  are  arrived  at  length 
at  the  proposition  to  hold  another  convention,  tohich,  with  the  sup- 
port of  it  by  force,  are  the  only  overt  acts  of  high  treason  charged 
upon  this  record.  For  strange  as  it  may  appear,  there  is  no 
charge  whatever  before  you  of  any  one  of  those  acts  or  writings, 
the  evidence  of  which  consumed  so  many  days  in  reading,  and 
which  has  already  nearly  consumed  my  strength  in  only  passing 
them  in  review  before  you.  If  every  line  and  letter  of  all  the 
writings  I  have  been  commenting  upon  were  admitted  to  be  traitor- 
ous machinations,  and  if  the  convention  in  Scotland  was  an  open 
rebellion,  it  is  conceded  to  be  foreign  to  the  present  purpose,  unless 
as  such  criminality  in  them  might  show  the  views  and  objects  of 
the  persons  engaged  in  them.  On  that  principle  only  the  court 
has  over  and  over  again  decided  the  evidence  of  them  to  be  admis- 
sible ;  and  on  the  same  principle  I  have  illustrated  them  in  their 
order  as  they  happened,  that  I  might  lead  the  prisoner  in  your  view 
up  to  the  very  point  and  moment  when  the  treason  is  supposed  to 
have  burst  forth  into  the  overt  act  for  which  he  is  arraigned  before 
you. 

The  transaction  respecting  this  second  convention,  which  con- 
stitytes  the  principal,  or  more  properly  the  only  overt  act  in  the 
indictment,  lies  in  the  narrowest  compass,  and  is  clouded  with  no 
ambiguity.  I  admit  freely  every  act  which  is  imputed  to  the  pri- 
soner, and  listen,  not  so  much  with  fear  as  with  curiosity  and 
wonder,  to  the  treason  sought  to  be  connected  with  it. 

You  will  recollect  that  the  first  motion  towards  the  holding  of  a 
second  convention  originated  in  a  letter  to  the  prisoner  from  a 
country  correspondent,  in  which  the  legality  of  the  former  was  vin- 
dicated, and  its  dispersion  lamented.  This  letter  was  answered  on 
the  27th  of  March,  1794,  and  was  read  to  you  in  the  Crown  s  evi- 
dence in  these  words : — 
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"  Citizen,—  March  27, 1794. 

"  I  am  directed  by  the  London  Corresponding  Society  to  trans- 
mit the  following  resolutions  to  the  Society  for  Constitutional  In- 
formation, and  to  request  the  sentiments  of  that  society  respecting 
the  important  measures  which  the  present  juncture  of  aflfairs  seems 
to  require. 

"  The  London  Corresponding  Society  conceives  that  the  moment 
is  arrived  when  a  full  and  explicit  declaration  is  necessary  from  all  the 
friends  of  freedom — whether  the  late  illegal  and  unheard-of  pro- 
secutions and  sentences  shall  determine  us  to  abandon  our  cause,  or 
shall  excite  us  to  pursue  a  radical  reform  with  an  ardour  propor- 
tioned to  the  magnitude  of  the  object,  and  with  a  zeal  as  distin- 
guished on  our  parts  as  the  treachery  of  others  in  the  same  glorious 
cause  is  notorious.  The  Society  for  Constitutional  Information  is 
therefore  required  to  determine  whether  or  no  they  will  be  rea<ly 
when  called  upon  to  act  in  conjunction  with  this  and  other  societies 
to  obtain  a  fair  representation  of  the  people — whether  they  concur 
with  us  in  seeing  the  necessity  of  a  speedy  convention  for  the  pur- 
pose of  obtaining,  in  a  constitutional  and  legal  method,  a  redress  of 
those  grievances  under  which  we  at  present  labour,  and  which  can 
only  be  effectually  removed  by  a  ftdl  and  fair  representation  of  the 
people  of  Great  Britain.  The  London  Corresponding  Society  can- 
not but  remind  theu-  friends  that  the  present  crisis  demands  all  the 
prudence,  unanimity,  and  vigour  that  may  or  can  be  exerted  by 
MEN  and  Britons;  nor  do  they  doubt  but  that  manly  firmness  and 
consistency  will  finally,  and  they  believe  shortly,  terminate  in  the 
full  accomplishment  of  all  their  wishes. 
"  I  am,  Fellow-citizen 

"  (In  my  humble  measure) 

"  A  friend  to  the  Rights  of  Man, 
"  (Signed)  T.  Ham)Y,  Secretary." 

They  then  resolve  that  there  is  no  security  for  the  continuance 
of  any  right  but  in  equality  of  laws — not  in  equality  of  property, 
the  ridiculous  bugbear  by  which  you  are  to  be  frightened  into  injus- 
tice. On  the  contrary,  throughout  every  part  of  the  proceedings,  and 
most  emphatically  in  Mr  Tu)rke's  speech,  so  much  relied  on,  the 
beneficial  subordinations  of  society,  the  security  of  property„and 
the  prosperity  of  the  landed  and  commercial  interests,  are  held 
forth  as  the  very  objects  to  be  attained  by  the  reform  in  the  repre- 
sentation which  they  sought  for. 

In  examining  this  first  moving  towards  a  second  convention,  the 
first  thing  to  be  considered  is  what  reason  there  is,  from  the  letter 
I  have  just  read  to  you,  or  from  anything  that  appears  to  have  led 
to  it,  to  suppose  that  a  different  sort  of  convention  was  projected 
from  that  which  had  been  before  assembled  and  dispersed.  The 
'  letter  says  another  British  convention ;  and  it  describes  the  same 
objects  as  the  first — compare  all  the  papers  for  the  calling  this 
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second  C5onveiition  with  those  for  assembling  the  first,  and  you  will 
find  no  difiference,  except  that  they  mixed  with  them  extraneous 
and  libellous  matter,  arising  obviously  from  the  irritation  produced 
by  the  sailing  of  the  transports  with  their  brethren  condemned  to 
exile.  These  papers  have  already  been  considered,  and  separated, 
as  they  ought  to  be,  from  the  charge. 

I  will  now  lay  before  you  all  the  remaining  operations  of  this 
formidable  conspiracy  up  to  the  prisoner's  imprisonment  in  the 
Tower,  Mr  Hardy  having  received  the  letter  just  adverted  to,  re- 
garding a  second  convention,  the  Corresponding  Society  wrote  the 
letter  of  the  27th  of  March,  and  which  was  found  in  his  hand- 
writing, and  is  published  in  the  first  report,  page  11.  This  letter, 
enclosing  the  resolutions  they  had  come  to  upon  the  subject,  was 
considered  by  the  Constitutional  Society  on  the  next  day,  the  28th 
of  March,  the  ordinary  day  for  their  meeting,  when  they  sent  an 
answer  to  the  Corresponding  Society,  informing  them  that  they  had 
received  their  communication,  that  they  heartily  concurred  with 
them  in  the  objects  they  had  in  view,  and  invited  them  to  send  a 
delegation  of  their  members  to  confer  with  them  on  the  subject. 

Now,  what  were  the  objects  they  concurred  in,  and  what  was  to 
be  the  subject  of  conference  between  the  societies  by  their  dele- 
gates? Look  at  the  letter,  which  distinctly  expresses  its  objects, 
and  the  means  by  which  they  sought  to  effect  them.  Had  these 
poor  men  (too  numerous  to  meet  all  together,  and  therefore  renew- 
ing the  cause  of  parliamentary  reform  by  delegation  from  the 
societies)  any  reason  to  suppose  that  they  were  involving  them- 
selves in  the  pains  of  treason,  and  that  they  were  compassing  the 
King's  death,  when  they  were  redeeming  (as  they  thought;  his 
authority  from  probable  downfall  and  ruin  ?  Had  treason  been 
imputed  to  the  delegates  before  ?  Had  the  imagining  the  death 
of  the  King  ever  been  suspected  by  anybody  ?  Or  when  they  were 
prosecuted  for  misdemeanours,  was  the  prosecution  considered  as 
an  indulgence  conferred  upon  men  whose  lives  had  been  forfeited  ? 
And  is  it  to  be  endured  then  in  this  free  land,  made  free  too  by 
the  virtue  of  our  forefathers,  who  placed  the  King  upon  his  throne 
to  maintain  this  freedom,  that  forty  or  fifty  thousand  people  in  the 
different  parts  of  the  kingdom,  assembling  in  their  little  societies 
to  spread  useful  knowledge,  and  to  diffuse  the  principles  of  liberty — 
which  the  more  widely  they  are  spread  the  surer  is  the  condition  of 
our  free  Grovernment, — are  in  a  moment,  without  warning,  without 
any  law  or  principle  to  warrant  it,  and  without  precedent  or  ex- 
ample to  be  branded  as  traitors,  and  to  be  decimated  as  victims  for 
imnishmenti  The  Constitutional  Society  having  answered  the 
etter  of  the  27th  of  March  in  the  manner  I  stated  to  you,  com- 
mittees from  each  of  the  two  societies  were  appointed  to  confer 
t<^ther.  The  Constitutional  Society  appointed  Mr  Joyce,  Mr 
Kidd,  Mr  Wardle,  and  Mr  Holcroft,  all  indicted ;  and  Mr  Sharpe, 
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the  celebrated  engraver,  not  indicted,  but  examined  as  a  witness  by 
the  Crown.  Five  were  appointed  by  the  Corresponding  Society  to 
meet  these  gentlemen,  viz.,  Mr  Baxter,  Mr  Moore,  Mr  Thelwall,  and 
Mr  Hodgson,  all  indicted,  and  Mr  Lovatt,  against  whom  the  bill 
was  thrown  out.  These  gentlemen  met  at  the  house  of  Mr  Thel-' 
wall  on  the  11th  of  April,  and  there  published  the  resolutions 
already  commented  on  in  conformity  with  the  general  objects  of 
the  two  societies,  expressed  in  the  letter  of  the  27th  of  March,  and 
agreed  to  continue  to  meet  on  Mondays  and  Thursdays  for  further 
conference  on  the  subject.  The  first  Monday  was  the  14th  of 
April,  of  which  we  have  heard  so  much,  and  no  meeting  was  held 
on  that  day ;  the  first  Thursday  was  the  17th  of  April,  but  there  was 
no  meeting ;  the  21st  of  April  was  the  second  Monday,  but  there 
was  still  no  meeting ;  the  24th  of  April  was  the  second  Thursday, 
when  thefive  of  the  Corresponding  Society  attended,  but  nobodycom- 
ing  to  meet  them  from  the  other,  nothing  of  course  was  transacted. 
On  Monday,  the  28th  of  April,  three  weeks  after  their  first  appoint- 
ment, this  bloody  and  impatient  band  of  conspirators,  seeing  that 
a  Convention  Bill  was  in  projection,  and  that  Hessians  were  landing 
on  our  coasts,  at  last  assembled  themselves  And  now  we  come  to 
the  point  of  action.  Grentlemen,  they  met ;  they  shook  hands  with 
each  other ;  they  talked  over  the  news  and  the  pleasures  of  the 
day ;  they  wished  one  another  a  good  evening,  and  retired  to  their 
homes : — it  is  in  vain  to  hide  it,  they  certainly  did  all  these  things. 
The  same  alarming  scene  was  repeated  on  the  three  following  daj's 
of  meeting,  and  on  Monday,  May  the  12th,  would,  but  for  the  vigi- 
lance of  Government,  have  probably  again  taken  place ;  but  on 
that  day  Mr  Hardy  was  arrested,  his  papers  seized,  and  the  con- 
spiracy which  pervaded  this  devoted  country  was  dragged  into  the 
face  of  day.  To  be  serious,  gentlemen,  you  have  litebally  the 
whole  of  it  before  you  in  the  meetinffs  I  have  just  stated ;  in  wliich 
you  find  ten  gentlemen,  appointea  by  two  peaceable  societies, 
conversing  upon  the  subject  of  a  constitutional  reform  in  Parlia- 
ment, publishing  the  result  of  their  deliberations,  without  any 
other  arms  than  one  supper-knife  ;  which,  when  I  come  to  the  sub- 
ject of  arms,  I  will,  in  form,  lay  before  you.  Yet  for  this,  and  for 
this  alone,  you  are  asked  to  devote  the  prisoner  before  you  and  his 
unfortunate  associates  to  the  pains  and  penalties  of  death,  and  not 
to  death  alone,  but  to  the  eternal  stigma  and  infamy  of  having  con- 
ceived the  detestable  and  horrible  design  of  dissolving  the  Grovem- 
ment  of  their  country,  and  of  striking  at  the  life  of  their  Sovereign, 
who  had  never  given  off'ence  to  them,  nor  to  any  of  his  subjects. 

Gentlemen,  as  a  conspiracy  of  this  formidable  extension,  which 
had  no  less  for  its  object  than  the  sudden  annihilation  of  all  the 
existing  authorities  of  the  country,  and  of  everything  that  sup- 
ported them,  could  not  be  even  gravely  stated  to  have  an  existence, 
without  contemplation  of  force  to  give  it  effect ;  it  was  absolutely 
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necessary  to  impress  upon  the  public  mind,  and  to  establish,  by 
formal  evidence,  upon  the  present  occasion,  that  such  a  force  was 
actually  in  preparation.  This  most  important  and  indispensable 
part  of  the  cause  was  attended  with  insurmountable  difficulties, 
not  only  from  its  being  unfounded  in  fact,  but  because  it  had  been 
expressly  negatived  by  the  whole  conduct  of  Government:  for 
although  the  motions  of  all  these  societies  had  been  watched  for 
two  years  together ;  though  their  spies  had  regularly  attended,  and 
collected  regular  journals  of  their  proceedings ;  yet,  when  the  first 
report  was  finished,  and  the  Habeas  Corpus  Act  suspended  upon 
the  foundation  of  the  facta  contained  in  it,  there  was  not  to  be 
found  from  one  end  of  it  to  the  other  even  the  insinuation  of  arms. 
I  believe  that  this  circumstance  made  a  great  impression  upon  all 
the  thinking,  diq>as8ionate  part  of  the  public,  and  that  the  materials 
of  the  first  report  were  thought  to  furnish  but  a  slender  argument 
to  support  such  a  total  eclipse  of  liberty.  No  wonder  then,  that 
the  discovery  of  a  pike  in  the  interval  between  the  two  reports, 
should  have  been  highly  estimated.  I  mean  no  reflections  upon 
Government,  and  only  state  the  matter,  as  a  man  of  great  wit  very 

Eublicly  reported  it  ;  he  said  that  the  discoverer,  when  he  first 
eheld  the  long-looked-for  pike,  was  transported  beyond  himself 
with  enthusiasm  and  delight,  and  that  he  hung  over  the  rusty  in- 
strument with  all  the  raptures  of  a  fond  mother,  who  embraces  her 
first-bora  infant,  "  and  thanks  her  God  for  aU  her  travail  past" 

In  consequence  of  this  discovery,  whoever  might  have  the  merit 
of  it,  and  whatever  the  discoverer  might  have  felt  upon  it,  persons 
were  sent  by  Grovernment  (and  properly  sent)  into  all  corners 
of  the  kinfijdom  to  investigate  the  extent  of  the  mischief.  The  fruit  of 
this  inquiry  has  been  laid  before  you,  and  I  pledge  myself  to  sum 
up  the  evidence  which  you  have  had  upon  the  subject,  not  by  parts, 
or  by  general  observations,  but  in  the  same  manner  as  the  Court 
itself  must  sum  it  up  to  you,  when  it  lays  the  whole  body  of  the 
proof  with  fidelity  before  you.  Notwithstanding  all  the  declama- 
tions upon  French  anarchy,  I  think  I  may  safely  assert,  that  it  has 
been  distinctly  proved,  by  the  evidence,  that  the  Sheffield  people 
were  for  universal  representation  in  a  British  House  of  Commons. 
This  appears  to  have  been  the  general  sentiment,  with  the  excep- 
tion of  one  witness,  whose  testimony  makes  the  truth  and  bona  fides 
of  the  sentiments  far  more  striking ;  the  witness  I  allude  to  (George 
Widdison),  whose  evidence  I  shall  state  in  its  place,  seems  to  be  a 
plain,  blunt,  honest  man,  and  by  the  bye,  which  must  never  be 
forgotten  of  any  of  them,  the  Crown's  witness.  I  am  not  interested 
in  the  veracity  of  any  of  them,  for  (as  I  have  frequently  adverted 
to)  the  Crown  must  take  them  for  better  for  worse — it  must  sup- 
port each  witness,  and  the  whole  body  of  its  evidence  throughout. 
If  you  do  not  believe  the  whole  of  what  is  proved  by  a  witness, 
wJmt  confidence  can  you  have  in  part  of  it,  or  what  part  can  you 
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select  to  confide  in?  If  you  are  deceived  in  part,  who  shall 
measure  the  boundaries  of  the  deception  ?  This  man  says  he  was 
at  first  for  universal  suflfrage  ;  Mr  Yorke  had  persuaded  him,  from 
all  the  books,  that  it  was  the  best ;  but  that  he  afterwards  saw 
reason  to  think  otherwise,  and  was  not  for  going  the  length  of  the 
Duke  of  Kichmond ;  but  that  all  the  other  Shefiield  people  were 
for  the  Duke's  plan  ;  a  fact  confirmed  by  the  cross-examination  of 
every  one  of  the  witnesses.  You  have,  therefore,  positively  and 
distinctly,  upon  the  universal  authority  of  the  evidence  of  the  Crown, 
the  people  of  SheflGleld,  who  are  charged  as  at  the  head  of 'a  repub- 
lican conspiracy,  proved  to  be  associated  on  the  very  principles 
which,  at  different  times,  have  distinguished  the  most  eminent 
persons  in  this  kingdom ;  and  the  charge  made  upon  them,  with 
remrd  to  arras,  is  cleared  up  by  the  same  universal  testimony. 

lou  recollect  that,  at  a  meeting  held  upon  the  Castle  Hill,  there 
were  two  parties  in  the  country,  and  it  is  material  to  attend  to  what 
these  two  parties  were.  In  consequence  of  the  King  s  proclama- 
tion, a  great  number  of  honourable,  zealous  persons,  who  had  been 
led  by  a  thousand  artifices  to  believe  that  there  was  a  just  cause  of 
alarm  in  the  country,  took  very  extraordinary  steps  for  support  of 
the  magistracy.  The  publicans  were  directed  not  to  entertain 
persons  who  were  friendly  to  a  reform  of  Parliament ;  and  alarms 
of  change  and  revolution  pervaded  the  country,  which  became 
greater  and  greater,  as  our  ears  were  hourly  assailed  with  the  suc- 
cessive calamities  of  France.  Others  saw  things  in  an  opposite 
light,  and  considered  that  these  calamities  were  made  the  pretext 
for  extinguishing  British  liberty.  Heart-burnings  arose  between 
the  two  parties ;  and  some,  I  am  afraid  a  great  many,  wickedly  or 
ignorantly  interposed  in  a  quarrel  which  zeal  had  begun.  The  so- 
cieties were  disturbed  in  their  meetings,  and  even  the  private 
dwellings  of  many  of  their  members  were  illegally  violated.  It  ap- 
pears by  the  very  evidence  for  the  Crown,  by  which  the  cause  must 
stand  or  fall,  that  many  of  the  friends  of  reform  were  daily  insulted, 
— their  houses  threatened  to  be  pulled  down,  and  their  peaceable 
meetings  beset  by  pretended  magistrates,  without  the  process  of  the 
law.  These  proceedings  naturally  suggested  the  propriety  of  having 
arms  for  self-defeuce,  the  first  and  most  unquestionable  privilege 
of  man,  in  or  out  of  society,  and  expressly  provided  for  by  the 
very  letter  of  English  law.  It  was  ingeniously  put  by  the  learned 
counsel,  in  the  examination  of  a  witness,  that  it  was  complained 
of  amongst  them,  that  very  little  was  suflGlcient  to  obtain  a  warrant 
from  some  magistrates,  and  that  therefore  it  was  as  well  to  be  pro- 
vided  for  those  who  might  have  warrants  as  for  those  who  had  none. 
Gentlemen,  I  am  too  much  exhausted  to  pursue  or  argue  such  a 
difference,  even  if  it  existed  upon  the  evidence,  because  if  the  so- 
cieties in  question  (however  mistakenly)  considered  their  meetings 
to  be  legal,  and  the  warrants  to  disturb  them  to  be  beyond  the 
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authority  of  the  magistrate  to  grant,  they  had  a  right,  at  the  peril 
of  the  legal  consequences,  to  stand  upon  their  defence ;  and  it  is  no 
transgression  of  the  law,  much  less  high  treason  against  the  King, 
to  resist  his  oflScers  when  they  pass  the  bounds  of  their  authority. 
So  much  for  the  general  evidence  of  arms  ;  and  the  first  and  last 
time  that  even  the  name  of  the  prisoner  is  connected  with  the  sub- 
ject, is  by  a  letter  he  received  from  a  person  of  the  name  of  Davison. 
I  am  anxious  that  this  part  of  the  case  should  be  distinctly  under- 
stood, and  I  will,  therefore,  bring  back  this  letter  to  your  attention. 
The  letter  is  as  follows : — 

"  Fexlow-citizbn, 

"  The  barefaced  aristocracy  of  the  present  Administration  has 
made  it  necessary  that  we  should  be  prepared  to  act  on  the  defensive 
against  any  attack  they  may  command  their  newly-armed  minions 
to  make  upon  us.  A  plan  has  been  hit  upon,  and  if  encouraged 
suflBciently,  will  no  doubt  have  the  effect  of  furnishing  a  quantity 
of  pikes  to  the  patriots,  great  enough  to  make  them  formidabla 
The  blades  are  made  of  steel,  tempered  and  polished  after  an  ap- 
proved form.  They  may  be  fixed  into  any  shafts  (hutfr  ones  are 
recommended)  of  the  girt  of  the  accompanying  hoops  at  the  top  end, 
and  about  an  inch  more  at  the  bottom. 

"  The  blades  and  hoops  (more  than  which  cannot  properly  be  sent 
to  any  great  distance)  will  be  charged  one  shilling.  Money  to  be 
sent  wiSi  the  orders. 

"  As  the  institution  is  in  its  infancy,  immediate  encouragement  is 
necessary. 

"  Ordersmay  besent  to  the  secretary  of  the  Sheffield  Constitutional 
Society.     [Struck  outi 

*'  EicHARD  Davison. 

"  Sheffield,  April  24, 1794.^ 

Gentlemen,  you  must  recollect  (for,  if  it  should  escape  you,  it 
might  make  a  great  difference)  that  Davison  directs  the  answer  to 
this  letter  to  be  sent  to  Eobert  Moody  at  Sheffield,  to  prevent  post- 
office  suspicion  ;  and  that  he  also  encloses  in  it  a  similar  one  which 
Mr  Hardy  was  to  forward  to  Norwich,  in  order  that  the  society  at 
that  place  might  provide  pikes  for  themselves,  in  the  same  manner 
that  Davison  was  recommending,  through  Hardy,  to  the  people  of 
London.  Now,  what  followed  upon  the  prisoner's  receiving  this 
letter  ?  It  is  in  evidence  by  this  very  Moody,  to  whom  the  answer 
was  to  be  sent,  and  who  was  examined  as  a  witness  by  the  Crown, 
that  fie  never  received  any  answer  to  the  letter ;  and  although 
there  was  an  universal  seizure  of  papers,  no  such  letter,  nor  any 
other,  appeared  to  have  been  written ;  and  what  is  more  the  letter 
to  Norwich  from  Davison,  enclosed  in  his  letter  to  Hardy,  was 
never  forwarded,  but  was  found  in  his  custody  when  he  was 
arrested,  three  weeks  afterwards,  folded  up   in  the  other,  and 
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unopened  as  he  received  it.  Good  Grod  I  what  is  become  ot  the 
humane  sanctuary  of  English  justice— where  is  the  sense  and 
meaning  of  the  term  provoMy  in  the  statute  of  Kin^  Edward — ^i£ 
such  evidence  can  be  received  against  an  English  subject  on  a  trial 
for  his  life  ?  If  a  man  writes  a  letter  to  me  about  pikes  or  about 
anything  else,  can  I  help^  it  ?  And  is  it  evidence  (except  to  acquit 
me  of  suspicion)  when  it  appears  that  nothing  is  done  upon  it  ? 
Mr  Hardy  never  before  c(»minponded  with  JDavison — ^he  never 
desired  him  to  write  to  him.  How  indeed  could  he  desire  him, 
when  his  very  existence  was  unknown  to  him  ?  He  never  returned 
an  answer ;  he  never  forwarded  the  enclosed  to  Norwich ;  he  never 
even  communicated  the  letter  itself  to  his  own  society,  although  he 
was  its  secretary,  which  showed  he  conadered  it  as  the  unauthorised, 
officious  correspondence  of  a  private  man ;  he  never  acted  upon  it 
at  all,  nor  appears  to  have  regarded  it  as  dangerous  or  important, 
since  he  neither  destroyed  nor  concealed  it  uentlemen,  I  declare 
I  hardly  know  in  what  language  to  express  my  astonishment  that 
the  Crown  can  ask  you  to  shed  the  blood  of  the  man  at  the  bar 
upon  such  foundations.  Yet,  this  is  the  whole  of  the  written 
evidence  concerning  arms;  for  the  remainder  of  the  plot  rests,  for 
its  foundation,  upon  the  parole  evidence,  the  whole  of  which  I  shall 
pursue  with  precision,  and  not  suffer  a  link  of  the  chain  to  pass 
unexamined. 

William  Camage  was  the  first  witness:  he  swore  that  the 
Sheffield  societies  were  frequently  insulted  and  threatened  to  be 
dispersed,  so  that  the  people  in  general  thought  it  necessary  to 
defend  themselves  against  illegal  attacks ;  that  the  justices  having 
officiously  intruded  themselves  into  their  peaceable  and  l^al 
meetings,  they  thought  they  had  a  right  to  be  armed ;  but  they 
did  not  claim  this  right  under  the  law  of  na4;ure  or  by  theories  of 
government,  but  as  English  subjects  und^r  the  Government  of 
Enqland  ;  for  they  say  in  their  paper,  which  has  been  read  by  the 
Crown  thai}  would  condemn  them,  that  they  were  entitled  by  the 
Bill  of  Bights  to  be  -armed.  Gentlemen,  they  state  their  title 
truly.  I'he  preamble  ef  that  statute  enumerates  the  offences  of 
King  James  the  Second,  amongst  the  chief  of  which  was  his 
causing  his  subjects  to  be  disarmed,  and  then  our  ancestors  claim 
this  violated  right  as  their  indefeasible  inheritance  Let  us, 
therefore,  be  cautious  how  we  rush  to  the  conclusion  that  men  are 
plotting  treason  against  the  King  because  they  are  asserting  a 
right,  the  violation  of  which  has  been  adjudged  against  a  king  to 
be  treason  against  the  people  And  let  us  not  suppose  that  Ei^lish 
subjects  are  a  banditti  for  preparing  to  defend  their  k^  libaties 
with  pikes,  because  vikes  may  have  been  accidentally  employed  in 
another  country  to  destroy  both  liberty  and  law.  Camage  says  he 
was  spoken  to  oy  this  Davison  about  three  dozen  of  pikes.  What 
then  ?  He  is  tub  csown's  witnsss,  whom  thex  offea  to  tou  as  th£ 
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WITNHB8  OF  TRUTH,  and  he  started  with  horror  at  the  idea  of  violence, 
and  spoke  with  visible  reverence  for  the  King,  saying,  God  forbid 
that  he  should  touch  him ;  but  he,  nevertheless,  had  a  pike  for 
himself.  Indeed,  the  manliness  with  which  he  avowed  it  gave  an 
additional  strength  to  his  evidence,  "  No  doubt,"  says  he,  "  I  had 
a  pike,  but  I  would  not  have  remained  an  hour  a  member  of  the 
society  if  I  had  heard  a  syllable  that  it  was  in  the  contemplation  of 
anybody  to  employ  rakes  or  any  other  arms  against  the  King  or 
the  Government  We  meant  to  petition  Parliament  through  the 
means  of  the  convention  of  Edinburgh^  thinking  that  the  House 
of  Commons  would  listen  to  this  expression  of  the  general  senti- 
ments of  the  people ;  for  it  had  been  thrown  out,  he  said,  in 
Parliament,  that  the  people  did  not  desire  it  themselves.'' 

Mr  Broomhead,  whose  evidence  I  have  already  commented  upon, 
a  sedate,  plam,  sensible  man,  spoke  also  of  his  affection  to  the 
Government,  and  of  the  insults  and  threats  which  had  been  offered 
to  the  people  of  She£Seld.  He  says,  '^  I  heard  of  arms  on  the  Castle 
HiU,  but  it  is  fit  this  should  be  distinctly  explained :  a  wicked 
handbill  to  provoke  and  terrify  the  multitude  had  been. thrown 
about  the  town  in  the  night,  which  caused  agitation  in  the  minds 
of  tte  people,  and  it  was  then  spoken  of  as  bemg  the  right  of  every 
individual  to  have  arms  for  defence ;  but  there  was  no  idea  ever 
started  of  retistina,  much  less  of  attojchi'ng^  the  Government.  I 
never  heard  of  such  a  thing.  I  fear  God,"  said  the  witness,  "  and 
honour  the  King,  and  would  not  have  consented  to  send  a  delegate 
to  Edinburgh  but  for  peaceable  and  legal  purposes." 

The  next  evidence,  upon  the  subject  of  arms,  is  what  is  proved 
by  Widdison,  to  which  I  beg  your  particular  attention,  because,  if 
there  be  any  reliance  upon  his  testimony,  it  puts  an  end  to  every 
criminal  imputation  upon  Davison,  through  whom,  in  the  strange 
manner  alr^y  observed  upon.  Hardy  coiJd  alone  be  criminated. 

This  man,  Widdison,  wno  was  both  a  turner  and  hairdresser, 
and  who  drea»d  Davison's  hair,  and  was  his  most  intimate  acquaint- 
ance, gives  you  an  account  of  their  most  confidential  conversations 
upon  the  subject  of  the  pikes,  when  it  is  impossible  that  they 
could  be  imposing  upon  one  another;  and  he  declares,  upon  his 
solenm  oath,  that  Davison,  without  even  the  knowledge  or  authority 
of  the  Sheffield  society,  thinking  that  the  same  msults  might  be 
offered  to  the  London  societies,  wrote  the  letter  to  Hardy,  of  his 
own  head,  as  (he  tvitness  expressed  it,  and  that  he,  Widdison, 
made  the  pike  shafts  to  the  number  of  a  dozen  and  a  half. 
Davison,  he  said,  was  his  customer.  He  told  him  that  people 
began  to  think  themselves  in  danger,  and  he  therefore  made  the 
handles  of  the  pikes  for  sale  to  the  number  of  a  dozen  and  a  half, 
and  one,  likewise,  for  himself,  without  conceiving  that  he  offended 
against  any  law.  "  1  love  the  King,"  said  Widdison,  "  as  much  as 
any  man^  and  all  the  people  I  associated  with  did  the  same.    I 


Digitized  by  VjOOQ IC 


212  SPEECH  FOR  THOMAS  HARDY. 

would  not  have  stayed  with  them  if  they  had  not.  Mr  Torke  often 
told  me  privately  that  he  was  for  universal  representation,  and  so 
were  we  all;  the  Duke  op  Kichmond's  plan  was  our  only 
OBJECT."  This  was  the  witness  who  was  shown  the  Duke's  letter, 
and  spoke  to  it  as  being  circulated,  and  as  the  very  creed  of  the 
societies.  This  evidence  shows,  beyond  all  doubt,  the  genuine 
sentiments  of  these  people,  because  it  consists  of  their  most  confi- 
dential communications  with  one  another ;  and  the  only  answer, 
therefore,  that  can  possibly  be  given  to  it  is,  that  the  witnesses  who 
deliver  it  are  imposing  upon  the  Court.  But  this  (as  I. have  wearied 
you  with  reiterating)  the  Crown  cannot  say ;  for,  in  that  case,  their 
whole  proof  falls  to  the  ground  together,  since  it  is  only  fix)m  the 
same  witnesses  that  the  very  existence  of  these  pikes  and  their 
handles  comes  before  us  ;  and,  if  you  suspect  their  evidence  in  part, 
for  the  reasons  already  given,  it  must  be  in  toto  rejected.  My 
friend  is  so  good  as  to  furnish  me  with  this  further  observation  : 
that  "Widdison  said  he  had  often  heard  those  who  called  themselves 
aristocrats  say,  that  if  an  invasion  of  the  country  should  take  place, 
they  would  begin  with  destroying  their  enemies  at  home,  that  they 
might  be  unanimous  in  the  defence  of  their  country. 

John  Hill  was  next  called :  he  is  a  cutler,  and  was  employed  by 
Davison  to  make  the  blades  for  the  pikes.  He  saw  the  letter 
which  was  sent  to  Hardy,  and  knew  that  it  was  sent  lest  there 
should  be  the  same  call  for  defence  in  London  against  illegal 
attacks  upon  the  societies,  for  that  at  Sheffield  they  were  daily 
insulted,  and  that  the  opposite  party  came  to  his  own  house,  fired 
muskets  under  the  door,  and  threatened  to  pull  it  down.  He 
swears  that  they  were,  to  a  man,  faithful  to  the  King,  and  that  the 
reform  proposed  was  in  the  Commons'  House  of  Paniament 

John  Edwards  was  called  further  to  connect  the  prisoner  with 
this  combination  of  force ;  but  so  far  from  establishing  it,  he  swore, 
upon  his  cross-examination,  that  his  only  reason  for  goinff  to 
Hardy  8  was  that  he  wanted  a  pike  for  his  own  defence,  wimout 
connexion  with  Davison  or  with  Sheffield,  and  without  concert  or 
correspondence  with  anybody.  He  had  heard,  he  said,  of  the 
violences  at  Sheffield,  and  of  the  pikes  that  had  been  made  there 
for  defence ;  that  Hardy,  on  his  application,  showed  him  the  letter 
which,  as  has  appeared,  he  never  showed  to  any  other  person. 
This  is  the  whole  sum  and  substance  of  the  evidence  which  applies 
to  the  charge  of  pikes,  after  the  closest  investigation,  under  the 
sanction  and  by  the  aid  of  Parliament  itself ;  evidence  which,  so 
far  from  establishing  the  fact,  would  have  been  a  satisfactory  answer 
to  almost  any  testimony  by  which  such  a  fact  could  have  been  sup- 
ported ;  for  in  this  unparalleled  proceeding  the  prisoner's  counsel 
is  driven  by  his  duty  to  dwell  upon  the  detail  of  the  Crown's 
proofs,  because  the  whole  body  of  it  is  the  completest  answer  to  the 
mdictment  which  even  a  free  choice  itself  could  have  selected.     It 
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IS  further  worthy  of  your  attention,  that,  as  far  as  the  evidence 
proceeds  from  these  plain  natural  sources,  which  the  Crown  was 
driven  to  for  the  necessary  foundation  of  the  proceedings  before 
you,  it  has  been  simple,  uniform,  natural  and  consistent ;  and  that, 
whenever  a  diflferent  complexion  was  to  be  given  to  it,  it  was  only 
through  the  medium  of  spies  and  informers,  and  of  men,  indepen- 
dently of  their  infamous  trade,  of  the  most  abandoned  and  profli- 
gate characters. 

Before  I  advert  to  what  has  been  sworn  by  this  description  of 
persons,  I  will  give  you  a  wholesome  caution  concerning  them, 
and  having  no  eloquence  of  my  own  to  enforce  it,  I  will  give  it  to 
YOU  in  the  language  of  the  same  gentleman  whose  works  are  always 
seasonable,  when  moral  or  political  lessons  are  to  be  rendered 
delightful.  Look,  then,  at  the  picture  of  society  as  Mr  Burke  has 
drawn  it,  under  the  dominion  of  spies  and  informers — I  say  under 
their  dominion,  for  a  resort  to  spies  may  on  occasions  be  justifiable, 
and  their  evidence,  when  confirmed,  may  deserve  implicit  credit ; 
but  I  say  under  the  dominion  of  spies  and  informers,  because  the 
case  of  the  Crown  must  stand  alone  upon  their  evidence,  and  upon 
their  evidence,  not  only  unconfirmed,  but  in  direct  contradiction 
to  every  toUnesa  not  an  informer  or  a  q?y,  and  in  a  case  too  where 
the  truth,  whatever  it  is,  lies  within  the  knowledge  of  forty  or  fifty 
thousand  peopla  Mr  Burke  says — I  believe  I  can  remember  it 
without  reference  to  the  book : — 

'*  A  mercenary  informer  knows  no  distinction.  •  Under  such  a 
system  the  obnoxious  people  are  slaves,  not  only  to  the  Gk)vemment, 
but  they  live  at  the  mercy  of  every  individual ;  they  are  at  once 
the  slaves  of  the  whole  community  and  of  every  part  of  it,  and  the 
worst  and  most  unmerciful  men  are  those  on  whose  goodness  they 
most  depend. 

"  In  this  situation  men  not  only  shrink  from  the  frowns  of  a 
stem  magistrate,  but  are  obliged  to  fly  from  their  very  species. 
The  seeds  of  destruction  are  sown  in  civil  intercourse  and  in  social 
habitudes.  The  blood  of  wholesome  kindred  is  infected.  The 
tables  and  beds  are  surrounded  with  snares.  All  the  means  given 
by  Providence  to  make  life  safe  and  comfortable  are  perverted  into 
instruments  of  terror  and  torment  This  species  of  universal 
subserviency,  that  makes  the  very  servant  who  waits  behind  your 
chair  the  arbiter  of  your  life  and  fortune,  has  such  a  tendency  to 
degrade  and  abase  mankind,  and  to  deprive  them  of  that  assured 
and  liberal  state  of  mind  which  alone  can  make  us  what  we  ought 
to  be,  that  I  vow  to  God  I  would  sooner  bring  myself  to  put  a  man 
to  immediate  death  for  opinions  I  disliked,  and  so  to  get  rid  of  the 
man  and  his  opinions  at  once,  than  to  fret  him  with  a  feverish 
being,  tainted  with  the  jail  distemper  of  a  contagious  servitude,  to 
keep  him  above  ground  an  animated  mass  of  putrefaction,  corrupted 
hinuelf,  and  corrupting  all  about  him." 
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Grentlemen,  let  me  bring  to  your  recollection  the  deportment  of 
the  first  of  this  tribe,  Mr  Alexander,  who  coald  not  in  half  an 
hour  even  tell  where  he  had  lived,  or  why  he  had  left  his  master. 
Does  any  man  believe  that  he  had  forgotten  these  most  recent 
transactions  of  his  life?  Certainly  not;  bnt  his  history  would 
have  undone  his  credit,  and  must  therefore  be  concealed.  He  had 
lived  with  a  linendraper,  whose  address  we  could  scarcely  get  from 
him,  and  they  had  parted  because  they  had  words.  WhsA  were 
the  words  ?  We  were  not  to  be  told  that.  He  then  Tf ent  to  a 
Mr  Killerby's,  who  agreed  with  him  at  twenty-five  guineas  a  year. 
Why  did  he  not  stay  there  ?  He  was  obliged  it  seems  to  give  up 
this  lucrative  agreement  because  he  was  obliged  to  attend  nere  as 
a  witness.  Gentlemen,  Mr  Killerby  lives  only  in  Holbom,  and 
was  he  obliged  to  give  up  a  permanent  engagement  with  a  trades- 
man in  Holbom  because  he  was  obliged  to  be  absent  at  the  Old 
Bailey  for  five  minutes  in  one  single  day  ?  I  asked  him  if  he  had 
told  Mr  White,  the  Solicitor  for  the  Treasury,  who  would  not 
have  been  so  cruel  as  to  deprive  a  man  of  his  bread  by  keeping 
him  upon  attendance  which  might  have  been  avoided  by  a  par- 
ticular notice.  The  thing  spoke  for  itself.  He  had  never  told  Mr 
White  ;  but  had  he  ever  told  Mr  Killerby  ?  For  how  else  could 
he  know  that  his  place  was  inconsistent  with  his  engagement  upon 
this  trial  ?  No,  he  had  never  told  him  I  How  then  did  he  collect 
that  his  place  was  inconsistent  with  his  duty  here  ?  This  question 
never  received  any  answer.  You  saw  how  he  dealt  with  it,  and 
how  he  stood  stammering,  not  daring  to  lift  up  his  countenance  in 
any  direction — confused,  disconcerted,  and  confounded. 

Driven  from  the  accusation  upon  the  subject  of  pikes,  and  even 
from  the  very  colour  of  accusation,  and  knowing  that  nothing  was 
to  be  done  without  the  proof  of  arms,  we  have  got  this  miserable, 
solitary  knife,  held  up  to  us  as  the  engine  which  was  to  destroy  the 
constitution  of  this  country ;  and  Mr  Groves,  an  Old  Bailey  solici- 
tor, employed  as  a  spy  upon  the  occasion,  has  been  selected  to  give 
probability  to  this  monstrous  absurdity  by  his  res^table  evidence. 
I  understand  that  this  same  gentleman  has  carried  his  system  of 
spying  to  such  a  pitch  as  to  practise  it  since  this  unfortunate  man 
has  been  standing  a  prisoner  before  you,  preferring  himself  as  a 
friend  to  the  committee  preparing  his  defence,  that  he  might  dis- 
cover to  the  Crown  the  materials  by  which  he  meant  to  defend  his 
life.  I  state  this  only  from  report,  and  I  hope  in  God  I  am  mis- 
taken ;  for  human  nature  starts  hack  appalled  from  such  atrocity, 
and  shrinks  and  trembles  at  the  very  statement  of  it.  But  as  to  Ihe 
perjury  of  this  miscreant,  it  will  appear  palpable  beyond  all  ques- 
tion, and  he  shall  answer  for  it  in  due  season.  He  tells  you  he 
attended  at  Chalk  Farm ;  and  that  there,  forsooth,  amongst  about 
seven  or  eight  thousand  people,  he  saw  two  or  three  persons  with 
knives.    He  might,  I  should  tnink,  have  seen  many  more,  as  hardly 
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any  man  goes  without  a  knife  of  some  s^rt  in  his  pocket.  He 
asked,  however,  it  seems,  where  they  got  these  knives,  and  was 
directed  to  Green,  a  hairdresser,  who  deals  besides  in  cutlery; 
and  accordingly  this  notable  Mr  Groves  went  (as  he  told  us)  to 
Green's,  and  asked  to  purchase  a  knife,  when  Green,  in  answer 
to  him,  said,  "  Speak  low,  for  my  wife  is  a  damned  aristocrat." 
This  answer  was  sworn  to  by  the  wretch,  to  give  you  the  idea  that 
Green,  who  had  the  knives  to  sell,  was  conscious  that  he  kept  them 
for  an  illegal  and  wicked  purpose,  and  that  they  were  not  to  be  sold 
in  public.  The  door,  he  says,  being  ajar,  the  man  desired  him  to 
speak  low,  from  whence  he  would  have  you  understand  that  it  was 
because  this  aristocratic  wife  was  within  hearing.  This,  gentle* 
men,  is  the  testimony  of  Groves ;  and  Green  himself  is  caUed  as 
the  next  witness,  and  called  by  whom  ?  Not  by  me — I  know 
nothing  of  him ;  he  is  the  Crown's  own  witness.  He  is  called  to 
confirm  Groves's  evidence;  but  net  being  a  spy,  he  declared 
solemnly  upon  his  oath,  and  I  can  confirm  his  evidence  by  several 
respectable  people,  that  the  knives  in  question  lie  constantly,  and 
lav  then,  in  his  open  shop- window,  in  what  is  called  the  show-glass, 
where  cutlers,  like  other  tradesmen,  expose  their  ware  to  public 
view ;  and  that  the  knives  differ  in  nothing  from  others  publicly 
sold  in  the  Strand  and  every  other  street  in  London ;  that  he 
bespoke  them  from  a  rider^  who  came  round  for  orders  in  the 
usual  way ;  that  he  sold  oi^y  fourteen  in  all,  and  that  they  were 
made  up  in  little  packets,  one  of  which  Mr  Hardy  had,  who  was 
to  choose  one  for  himself,  bit  four  more  were  found  in  his  posses- 
sion, because  he  was  arrested  before  Green  had  an  opportunity  of 
sending  for  them. 

Gentlemen,  I  think  the  pikes  and  knives  are  now  completely 
disposed  of ;  but  something  was  said  also  about  guna  Let  us,  there- 
fore, see  what  that  amounts  to.  It  appears  that  Mr  Hardy  was 
applied  to  by  Samuel  Williams,  a  gun-engraver,  who  was  not  even 
a  member  of  any  society,  and  who  asked  him  if  he  knew  anybody 
who  wanted  a  gun.  Hardy  said  he  did  not;  atid  undoubtedly, 
upon  the  Crown's  own  showing,  it  must  be  taken  for  granted  that 
if  at  that  time  he  had  been  acquainted  with  any  plan  of  armings 
he  would  have  given  a  different  answer,  and  would  have  jumped  at 
the  offer.  About  a  fortnight  afterwards,  however  (Hardy  in  the 
interval  having  become  acquainted  with  Franklow),  Williams  called 
to  buy  a  pair  of  shoes,  ana  then  Hardy,  recollecting  his  former  ap- 
plication, referred  him  to  Franklow,  who  had  in  the  most  public 
manner  raised  the  forty  men  who  were  called  the  Loyal  Lambeth 
Association :  so  that,  in  order  to  give  this  transaction  any  bearing 
upon  the  charge,  it  became  necessary  to  consider  Franklow*s  asso- 
ciation as  an  armed  conspiracy  against  the  Government,  though  the 
forty  people  who  composed  it  were  collected  by  public  advertise- 
ment, though  they  were  enrolled  under  public  articles,  and  though 


Digitized  by  VjOOQ IC 


216  SPEECH  FOB  THOMAS  HABDY. 

Franklow  himself,  as  appears  from  the  evidence,  attended  publicly 
at  the  Globe  Tavern  in  his  uniform,  whilst  the  cartouch-boxes  and 
the  other  accoutrements  of  these  secret  conspirators  lay  openly  upon 
his  shop-board,  exposed  to  the  open  view  of  all  his  customers  and 
neighbours.  This  story,  therefore,  is  not  less  contemptible  than 
that  which  you  must  have  all  heard  concerning  Mr  Walker,  whom 
I  went  to  defend  at  Lancaster,  where  that  respectable  gentleman 
was  brought  to  trial  upon  such  a  trumped-up  charge,  supported  by 
the  solitary  evidence  of  one  Dunn,  a  most  infamous  witness.  But 
what  was  the  end  of  that  prosecution  ?  I  recollect  it  to  the  honour 
of  my  friend,  Mr  Law,  who  conducted  it  for  the  Crown,  who,  know- 
ing that  there  were  persons  whose  passions  were  agitated  upon  these 
subjects  at  that  moment,  and  that  many  persons  had  enrolled  them- 
selves  in  societies  to  resist  conspiracies  against  the  Grovemment, 
behaved  in  a  most  manful  and  honourable  manner — in  a  manner, 
indeed,  which  the  public  ought  to  know,  and  which  I  hope  it  never 
will  forget :  he  would  not  even  put  me  upon  my  challenges  to  such 
persons,  but  withdrew  them  from  the  pannel;  and  when  he  saw  the 
complexion  of  the  affair,  from  the  contradiction  of  the  infiimous  wit- 
ness whose  testimony  supported  it,  he  honourably  gave  up  the  cause. 
Gentlemen,  the  evidence  of  Lynam  does  not  require  the  same 
contradiction  which  fell  upon  Mr  Groves,  because  it  destroys  itself 
by  its  own  intrinsic  inconsistency.  I  could  not,  indeed,  if  it  were 
to  save  my  life,  undertake  to  state  it  to  you.  It  lasted,  I  think, 
about  six  or  seven  hours,  but  I  have  marked  under  different  parts 
of  it  passages  so  grossly  contradictory,  matter  so  impossible,  so 
inconsistent  with  any  course  of  conduct,  that  it  will  be  sufficient  to 
bring  these  parts  to  your  view  to  destroy  all  the  rest.  But  let  us 
first  examine  in  what  manner  this  matter,  such  as  it  is,  was  re- 
corded He  professed  to  speak  from  notes,  yet  I  observed  him 
frequently  looking  up  to  the  ceiling  whilst  he  was  speaking.  When 
I  said  to  him,  "  Are  you  now  speaMng  from  a  note  ?  Have  you  got 
any  note  of  what  you  are  now  saying  ?  "  he  answered,  "  Oh  no,  this  is 
from  recollection."  Good  God  Almighty !  recollection  mixing  itself 
with  notes  in  a  case  of  high  treason  !  He  did  not  even  take  down 
the  words — nay,  to  do  the  man  justice,  he  did  not  even  affect  to 
have  taken  the  words,  but  only  the  substance,  as  he  himself  ex- 
pressed it.    Oh,  excellent  evidence  !    The  substance  of  words 

TAKEN  down  BY  A  SPY,  AND  StJPPLIED,  WHEN  DEFECTIVE,  BY  HIS 

MBMOBY.  But  I  must  uot  Call  him  a  spy,  for  it  seems  he  took  them 
bond  fide  as  a  delegate,  and  yet  bond  fide  as  an  informer.  What  a 
happy  combination  of  fidelity! — faithful  to  serve,  and  faithful  to 
betray  \ — correct  to  record  for  the  business  of  the  society,  and  cor- 
rect to  dissolve  and  to  punish  it  I  What,  after  all,  do  the  notes 
amount  to  ?  I  will  advert  to  the  parts  I  alluded  to.  They  were,  it 
seems,  to  go  to  Frith  Street  to  sign  the  declaration  of  the  Friends 
of  the  Liberty  of  the  Press,  which  lay  there  already  signed  by 
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between  twenty  and  thirty  members  of  the  House  of  Commons,  and 
many  other  respectable  and  opulent  men,  and  then  they  were  to 
b^in  civil  confusion,  and  the  King's  head  and  Mr  Pitt's  were  to 
be  placed  on  Temple  Bar.  Immediately  after  which  we  find  them 
resolving  unanimously  to  thank  Mr  Wharton  for  his  speech  to  sup- 
port the  glorious  Eevolution  of  1688,  which  supports  the  very 
throne  that  was  to  be  destroyed  I  which  same  speech  they  were  to 
circulate  in  thousands  for  the  use  of  the  societies  throughout  the 
kingdom.  Such  incoherent,  impossible  matter,  proceeding  from 
such  a  source,  is  unworthy  of  all  further  concern. 

Thus  driven  out  of  everything  which  relates  to  arms,  and  from 
every  other  matter  which  can  possibly  attach  upon  life,  they  have 
recourse  to  an  expedient  which,  I  declare,  fills  my  mind  with 
horror  and  terror.  It  is  this :  The  Corresponding  Society  had  (you 
recollect),  two  years  before,  sent  delegates  to  Scotland,  with  specific 
instructions  peaceably  to  pursue  a  parliamentary  reform.  When 
Ae  convention  which  they  were  sent  to  was  dispersed,  they  sent  no 
others,  for  they  were  arrested  when  only  considering  of  the  propriety 
of  another  convention.  It  happened  that  Mr  Hardy  was  the  secre- 
tary daring  the  period  of  these  Scotch  proceedings,  and  the  letters 
consequently  ^written  by  him  during  that  period  were  all  official 
letters  from  a  large  body,  circulated  by  him  in  point  of  form. 
When  the  proposition  took  place  for  calling  a  second  convention, 
Mr  Hardy  continued  to  be  secretary,  and,  in  that  character,  signed 
the  circular  letter  read  in  the  course  of  the  evidence,  which  appears 
to  have  found  its  way,  in  the  course  of  circulation,  into  Scotland. 
This  single  circumstance  has  been  admitted  as  the  foundation  of 
reoeiving  in  evidence  against  the  prisoner  a  long  transaction  im- 
puted to  one  Watt  at  Edinburgh,  whose  very  existence  was  unknown 
to  Hardy.  This  Watt  had  been  employed  by  Government  as  a  spy, 
but  at  last  caught  a  Tartar  in  his  spyship ;  for,  in  endeavouring  to 
urge  innocent  men  to  a  project  which  never  entered  into  their 
imaginations,  he  was  obliged  to  show  himself  ready  to  do  what  he 
recommended  to  others ;  and  the  tables  being  turned  upon  him, 
he  was  hanged  by  his  employers.  This  man  Watt  read  from  a 
paper  designs  to  be  accomplished,  but  which  he  never  intended 
to  attempt,  and  the  success  of  which  he  knew  to  be  visionary. 
To  suppose  that  Great  Britain  could  have  been  destroyed  by  such 
a  rebel  as  Watt,  would  be,  as  Dr  Johnson  says,  to  expect  that  a 
great  city  might  be  drowned  by  the  overflowing  of  its  kennels.  But 
whatever  might  be  the  peril  of  Watt's  conspiracy,  what  had  Hardy 
to  do  with  it  ?  The  people  with  Watt  were  five  or  six  persons, 
wholly  unknown  to  Hardy,  and  not  members  of  any  society  of 
which  Mr  Hardy  was  a  member.  I  vow  to  Gtod,  therefore,  that  I 
cannot  express  what  I  feel,  when  I  am  obliged  to  state  the  evidence 
by  which  he  is  sought  to  be  affected.  A  letter — ^viz.,  the  circular 
letter  signed  by  Hardy  for  calling  another  convention — ^is  shown  to 
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George  Boss,  who  says  he  received  it  from  one  Stock,  who  belonged 
to  a  society  which  met  in  Nicolson  Street,  in  Edinburgh,  and  that 
he  sent  it  to  Perth,  Strathaven,  and  Paidey,  and  other  places  in 
Scotland ;  and  the  single  unconnected  evidence  of  this  public  letter 
finding  ils  way  into  Scotland,  is  made  the  foundation  of  letting  in 
the  whole  evidence  which  hanged  Watt  against  Hardy,  who  never 
knew  him.  Government  hanged  its  own  spy  in  Scotland  upon  that 
evidence,  and  it  may  be  sufficient  evidence  for  that  purpose.  I  will 
not  argue  the  case  of  a  dead  man,  and,  above  all,  of  such  a  man ; 
but  I  will  say,  that  too  much  money  was  spent  upon  this  perform- 
ance, as  I  think  it  cost  Government  about  fifty  thousand  pounds. 
M'Ewen  says,  that  Watt  read  from  a  paper  to  a  committee  of  six 
or  seven  people,  of  which  he,  the  witness,  was  a  member,  that 
gentlemen  residing  in  the  country  were  not  to  leave  their  habi- 
tations under  pain  of  death ;  that  an  attack  was  to  be  made  in  the 
manner  you  remember,  and  that  the  Lord  Justice-Olerk  and  the 
Judges  were  to  be  cut  ofif  by  these  men  in  buckram ;  and  then  an 
address  was  to  be  sent  to  the  King,  desiring  him  to  dismiss  his 
Ministers  and  to  put  an  end  to  the  war,  or  that  he  might  expect 
bad  consequences.  What  is  all  this  to  Mr  Hardy  ?  How  is 
it  posssible  to  aflfect  him  with  any  part  of  this  ?  Hear  the  sequel, 
and  then  judge  for  yourselves.  Mr  Watt  said  (ic.,  the  man  who 
is  hanged,  said),  after  reading  the  paper,  that  he,  Watt,  wished  to 
correspond  with  Mr  Hardy  in  a  safe  manner ;  so  that,  because  a 
ruffian  and  a  scoundrel,  whom  I  never  saw  or  heard  of,  chooses,  at 
the  distance  of  four  hundred  miles,  to  say  that  he  wishes  to  corre- 
spond  with  me,  I  am  to  be  involved  in  the  guilt  of  his  actions  1  It 
is  not  proved,  or  insinuated,  that  Mr  Hardy  ever  saw,  or  heard  of, 
or  knew,  that  such  men  were  in  being  as  Watt  or  Downie ;  nor  is 
it  proved  or  asserted  that  any  letter  was,  in  fact,  written  by  either 
of  them  to  Hardy,  or  to  any  other  person.  No  such  letter  has  been 
found  in  his  possession,  nor  a  trace  of  any  connexion  between  them 
and  any  member  of  any  English  society.  The  truth  I  believe  is, 
that  nothing  was  intended  by  Watt  but  to  entrap  others  to  obtain 
a  reward  for  himself,  and  he  has  been  amply  ana  jtisUy  rewarded. 
Gentlemen,  I  desire  to  be  understood  to  be  making  no  attacks  upon 
Government.  I  have  wished,  throughout  the  whole  cause,  that 
good  intentions  may  be  imputed  to  it ;  but  I  really  confess  that  it 
requires  some  ingenuity  for  Government  to  account  for  the  orginal 
existence  of  all  this  history,  and  its  subsequent  application  to  the 
present  trial.    They  went  down  to  Scotland,  after  the  arrest  of  the 

Erisoners,  in  order,  I  suppose,  that  we  might  be  taught  the  law  of 
igh  treason  by  the  Lord  Justice-Clerk  of  Edinburgh,  and  that 
there  should  be  a  sort  of  rehearsal  to  teach  the  people  of  England 
to  administer  English  laws ;  for,  after  all  this  expense  and  prepara- 
tion, no  man  was  put  upon  his  trial,  nor  even  arraigned  under  the 
special  commission  in  Scotland,  but  these  two  men — one  for  read- 
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ing  this  paper,  and  the  other  for  not  dissenting  from  it  when  it 
was' read;  and,  with  regard  to  this  last  unfortunate  person,  the 
Crown  thought  it  indecent,  as  it  would  indeed  have  been  indecent 
and  scandalous,  to  execute  the  law  upon  him.  As  a  gentleman  upon 
his  jury  said,  he  would  die  rather  than  convict  Downie  without  a 
recommendation  of  mercy,  and  he  was  only  brought  over  to  join  in 
the  verdict,  under  the  idea  that  he  would  not  be  executed,  and 
accordingly  he  has  not  suflFered  execution.  If  Downie  then  was 
an  object  of  mercy,  or  rather  of  justice,  though  he  was  in  the  very 
room  with  Watt,  and  heard  distinctly  the  proposition,  upon  what 
possible  ground  can  they  demand  the  life  of  the  prisoner  at  the  bar, 
on  account  of  a  connexion  with  the  very  same  individual,  though 
he  never  corresponded  with  him,  nor  saw  him,  nor  heard  of  him — 
io  whose  very  being  he  toas  an  utter  stranger  t 

Gentlemen,  it  is  impossible  for  me  to  know  what  impression  this 
observation  makes  upon  you  or  upon  the  Court ;  but  I  declare  I 
am  deeply  impressed  with  the  application  of  it.  How  is  a  man 
to  defend  himself  against  such  implications  of  guilt  ?  Which  of 
us  all  would  be  safe,  standing  at  the  bar  of  God  or  man,  if  he  were 
even  to  answer  for  all  his  aum  expressions,  without  taking  upon  him 
the  crimes  or  rashnesses  of  others  ?  This  poor  man  has,  indeed, 
none  of  his  own  to  answer  for ;  yet  how  can  he  stand  safely  in 
judgment  before  you,  if,  in  a  season  of  alarm  and  agitation,  with 
the  whole  pressure  of  Government  upon  him,  your  minds  are  to  be 
distracted  with  criminating  materials    brought    from  so  many 

Joarters,  and  of  an  extent  which  mocks  all  power  of  discrimination  ? 
am  conscious  that  I  have  not  adverted  to  the  thousandth  part  of 
them ;  yet  I  am  sinking  under  fatigue  and  weakness — I  am  at  this 
moment  scarcely  able  to  stand  up  whilst  I  am  speaking  to  you, 
deprived  as  I  have  been,  for  nights  together,  of  everything  that 
deserves  the  name  of  rest,  repose,  or  comfort.  I  therefore  hasten, 
whilst  yet  I  may  be  able,  to  remind  you  once  again  of  the  great 
principle  into  which  all  I  have  been  saying  resolves  itself. 

Gentlemen,  my  whole  argument,  then,  amounts  to  no  more  than 
this,  that  before  the  crime  of  compassing  the  king's  death  can  be 
found  by  you,  the  jury,  whose  province  it  is  to  judge  of  its  exist- 
ence, it  must  be  bdieved  by  you  to  have  existed  in  point  of  fact. 
Before  you  can  adjudge  A  fact,  you  must  believe  it — not  suspect 
it,  or  imagine  it,  or  fancy  it — but  believe  it  ;  and  it  is  impossible 
to  impress  the  human  mind  with  such  a  reasonable  and  certain 
belief,  as  is  necessary  to  be  impressed,  before  a  Christian  man  can 
adjudge  his  neighbour  to  the  smallest  penalty,  much  less  to  the 
pains  of  death,  without  having  such  evidence  as  a  reasonable 
mind  will  accept  of  as  the  infallible  test  of  truth.  And  what  is 
that  evidence  ?  Neither  more  nor  less  than  that  which  the  consti- 
tution has  established  in  the  courts  for  the  general  administration 
of  justice — namely,  that  the  evidence  convinces  the  jury,  beyond  all 
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reasonable  doubt,  that  the  criminal  tTdentum,  constituting  the 
crime,  existed  in  the  mind  of  the  man  upon  trial,  and  was  the 
mainspring  of  his  conduct.  The  rules  of  evidence,  as  they  are 
settled  by  law,  and  adopted  in  its  general  administration,  are  not 
to  be  overruled  or  tampered  with.  They  are  founded  in  the 
charities  of  religion — in  the  philosophy  of  nature — in  the  truths  of 
history,  and  in  the  experience  of  common  life ;  and  whoever  ven- 
tures rashly  to  depart  from  them,  let  him  remember  that  it  will 
be  meted  to  him  in  the  same  measure,  and  that  both  God  and  man 
will  judge  him  accordingly.  These  are  arguments  addressed  to 
your  reasons  and  consciences,  not  to  be  shaken  in  upright  minds 
by  any  precedent,  for  no  precedents  can  sanctify  injustice;  if  they 
could,  every  human  right  would  long  ago  have  been  extinct  upon 
the  earth.  If  the  state  trials  in  bad  times  are  to  be  searched  for 
precedents,  what  murders  may  you  not  commit ;  what  law  of 
humanity  may  you  not  trample  upon;  what  rule  of  justice  may 
you  not  violate;  and  what  maxim  of  wise  policy  may  you  not  abro- 
gate and  confound  ?  If  precedente  in  bad  times  are  to  be  im- 
plicitly followed,  why  should  we  have  heard  any  evidence  at  all  ? 
You  might  have  convicted  without  any  evidence,  for  many  have 
been  so  convicted,  and  in  this  manner  murdered,  even  by  Acts  of 
Parliament.  If  precedents  in  bad  times  are  to  be  followed,  why 
should  the  Lords  and  Commons  have  investigated  these  charges, 
and  the  Crown  have  put  them  into  this  course  of  judicial  trial? — 
since,  without  such  a  trial,  and  even  after  an  acquittal  upon  one, 
they  might  have^attainted  all  the  prisoners  by  Act  of  Parliament : 
they  did  so  in  the  case  of  Lord  StraflFord.  There  are  precedents, 
therefore,  for  all  such  things ;  but  such  precedents  as  could  not  for 
a  moment  survive  the  times  of  madness  and  distraction  which  gave 
them  birth,  but  which,  as  soon  as  the  spurs  of  the  occasions  were 
blunted,  were  repealed  and  execrated  even  by  Parliaments  which 
(little  as  I  may  think  of  the  present)  ought  not  to  be  compared 
with  it :  Parliaments  sitting  in  the  darkness  of  former  times, — in 
the  night  of  freedom, — ^before  the  principles  of  government  were 
developed,  and  before  the  constitution  became  fixed.  The  last  of 
these  precedents,  and  all  the  proceedings  upon  it,  were  ordered  to 
be  taken  off  the  file  and  burnt,  to  the  intent  that  the  same  might 
no  longer  be  visible  in  after  ages ;  an  order  dictated,  no  doubt,  by 
a  pious  tenderness  for  national  honour,  and  meant  as  a  charitable 
covering  for  the  crimes  of  our  fathers.  But  it  was  a  sin  against 
posterity — it  was  a  treason  against  society ;  for,  instead  of  com- 
manding them  to  be  burnt,  they  should  rather  have  directed  them 
to  be  blazoned  in  large  letters  upon  the  walls  of  our  courts  of 
justice,  that,  like  the  characters  deciphered  by  the  prophet  of  God 
to  the  eastern  tyrant,  they  might  enlarge  and  blacken  in  your 
sights,  to  terrify  you  from  acts  of  injustice. 
In  times,  when  the  whole  habitable  earth  is  in  a  stete  of  change 
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and  flactuatioD, — when  deserts  are  starting  up  into  civilised 
empires  around  you, — and  when  men,  no  longer  slaves  to  the  pre- 
judices of  particular  countries,  much  less  to  the  ahuses  of  particular 
governments,  enlist  themselves,  like  the  citizens  of  an  enlightened 
world,  into  whatever  communities  their  civil  liberties  may  be  best 
protected ;  it  never  can  be  for  the  advantage  of  this  country  to 
prove  that  the  strict,  unextended  letter  of  her  laws  is  no  security 
to  its  inhabitants.  On  the  contrary,  when  so  dangerous  a  lure  is 
everywhere  holding  out  to  emigration,  it  will  be  found  to  be  the 
wisest  policy  of  Great  Britain  to  set  up  her  happy  constitution, — 
the  strict  letter  of  her  guardian  laws,  and  the  proud  condition  of 
eqiial  freedom,  which  her  highest  and  her  lowest  subjects  ought 
equally  to  enjoy ;  it  will  be  her  wisest  policy  to  set  up  these  first  of 
human  blessings  against  those  charms  of  change  and  novelty  which 
the  varying  condition  of  the  world  is  hourly  displaying,  and  which 
may  deeply  afiect  the  population  and  prosperity  of  our  country.  In 
times  when  the  subordination  to  authority  is  said  to  be  every- 
where but  too  little  felt,  it  will  be  found  to  be  the  wisest  policy  of 
Great  Britain  to  instil  into  the  governed  an  almost  superstitious 
reverence  for  the  strict  security  of  the  laws ;  which,  from  their 
equality  of  principle,  beget  no  jealousies  or  discontent;  which, 
from  their  equal  administration,  can  seldom  work  injustice ;  and 
which,  from  the  reverence  growing  out  of  their  mildness  and 
antiquity,  acquire  a  stability  in  the  habits  and  affections  of  men 
far  beyond  the  force  of  civil  obligation  :  whereas  severe  penalties, 
and  arbitrary  constructions  of  laws  intended  for  security,  lay  the 
foundations  of  alienation  from  every  human  government,  and  have 
been  the  cause  of  all  the  calamities  that  have  come,  and  are 
coming  upon  the  earth. 

Grentlemen,  what  we  read  of  in  books  makes  but  a  faint  im- 
pression upon  us,  compared  to  what  we  see  passing  under  our  eyes 
in  the  living  world.  I  remember  the  people  of  another  country,  in. 
like  manner,  contending  for  a  renovation  of  their  constitution, 
sometimes  illegally  and  turbulently,  but  still  devoted  to  an  honest 
end.  I  myself  saw  the  people  of  Brabant  so  contending  for  the 
ancient  constitution  of  the  good  Duke  of  Burgundy.  How  was  this 
people  dealt  by  ?  All,  who  were  only  contending  for  their  own 
rights  and  privileges,  were  supposed  to  be  of  course  disf^ected  to 
the  Emperor :  they  were  handed  over  to  courts  constituted  for  the 
emergency,  as  this  is,  and  the  Emperor  marched  his  army  through 
the  conntiy  till  all  was  peace;  but  such  peace  as  there  is  in 
Vesuvius  or  ^tna  the  very  moment  before  they  vomit  forth  their 
lava,  and  roll  their  conflagrations  over  the  devoted  habitations  of 
mankind.  When  the  French  approached,  the  fatal  effects  were 
suddenly  seen  of  a  Government  of  constraint  and  terror ;  the  well- 
affected  were  dispirited,  and  the  disaffected  inflamed  into  fury.  At 
that  moment  the  Archduchess  fled  from  Brussels,  and  the  Duke  of 
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Saxe-Teschen  was  sent  express  to  offer  the  joyeuse  entree  so  long 
petitioned  for  in  vain.  But  the  season  of  concession  was  past ;  the 
storm  blew  from  every  quarter,  and  the  throne  of  Brabant 
departed  for  ever  from  the  House  of  Burgundy.  Gentlemen,  I 
venture  to  affirm,  that,  with  other  councils,  this  &tal  prelude  to 
the  last  revolution  in  that  country  might  have  been  averted :  if 
the  Emperor  had  been  advised  to  make  the  concessions  of  justice 
and  affection  to  his  people,  they  would  have  risen  in  a  mass  to 
maintain  their  prince's  authority,  interwoven  with  their  own 
liberties ;  and  the  French,  the  giants  of  modern  times,  would,  like 
the  giants  of  antiquity,  have  been  trampled  in  the  mire  of  their 
own  ambition.  In  the  same  manner  a  far  more  splendid  and 
important  crown  passed  away  from  his  Majesty's  illustrious  brows : 
THE  IMPERIAL  CROVTK  OF  AMERICA.  The  people  of  that  country 
too,  for  a  long  season,  contended  as  subjects,  and  often  with 
irregularity  and  turbulence,  for  what  they  felt  to  be  their  rights : 
and  Oh,  gentlemen !  that  the  inspiring  and  immortal  eloquence  of 
that  man,  whose  name  I  have  so  often  mentioned,  had  then  been 
heard  with  effect  I  What  was  his  language  to  this  country  when 
she  sought  to  lay  burdens  on  America, — not  to  support  the  dignity 
of  the  Crown,  or  for  the  increase  of  national  revenue,  but  to  raise 
a  fund  for  the  purpose  of  corruption ;  a  fund  for  maintaining 
those  tribes  of  hireling  skipjacks,  which  Mr  Tooke  so  well  contrasted 
with  the  hereditary  nobility  of  England  I  Though  America  would 
not  bear  this  imposition,  she  would  have  borne  any  useful  or  con- 
stitutional burden  to  support  the  parent  state.  **  For  that  service, 
foe  all  service,"  said  Mr  Burke,  "  whether  of  revenue,  trade,  or 
empire,  my  trust  is  in  her  interest  in  the  British  constitution.  My 
hold  of  the  colonies  is  in  the  close  affection  which  grows  from 
common  names,  from  kindred  blood,  from  similar  privileges,  and 
equal  protection.  These  are  ties  which,  though  light  as  air,  are  as 
strong  as  links  «f  iron.  Let  the  colonies  always  keep  the  idea  of 
their  civil  rights  associated  with  your  Governments,  they  will  cling 
and  grapple  to  you,  and  no  force  under  heaven  will  be  of  power  to 
tear  them  from  their  allegiance.  But  let  it  be  once  understood 
that  your  Qovemment  may  be  one  thing,  and  their  privileges 
another;  that  these  two  things  may  exist  without  any  mutual  rela- 
tion ;  the  cement  is  gone,  the  cohesion  is  loosened,  and  everything 
hastens  to  decay  and  dissolution.  As  long  as  you  have  the  wisdom 
to  keep  the  sovereign  authority  of  this  country  as  the  sanctuary  of 
liberty,  the  saered  temple  consecrated  to  our  common  faith,  where- 
ever  the  chosen  race  and  sons  of  England  worship  freedom,  they 
will  turn  their  faces  toward  you.  The  more  they  multiply,  the 
more  friends  you  will  have ;  the  more  ardently  they  love  liberty, 
the  more  perfect  will  be  their  obedience.  Slavery  they  can  have 
anywhere.  It  is  a  weed  that  grows  in  every  soil.  They  may  have 
it  from  Spain,  they  may  have  it  from  Prussia.    But  until  you  be- 
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come  lost  to  all  feeling  of  your  trae  interest  and  yonr  natural 
dignity,  freedom  they  can  have  from  none  but  you.  This  is  the 
oommodity  of  price  of  which  you  have  the  monopoly.  This  is  the 
true  act  of  navigation,  which  binds  to  you  the  commerce  of  the 
colonies^  and  through  them  secures  to  you  the  wealth  of  the  world. 
Is  it  not  the  same  virtue  which  does  everything  for  us  here  in 
England  ?  Do  you  imagine  then,  that  it  is  the  land-tax  which 
raises  your  revenue  ?  that  it  is  the  annucd  vote  in  the  Committee 
of  Supply  which  ^ves  you  jour  army  ?  or  that  it  is  the  Mutiny 
Bill  which  inspires  it  with  bravery  and  disciplime  ?  No  I  surely 
no  I  It  is  the  lo^e  of  the  people ;  it  is  their  attachment  to  their 
Qovenunent,  from  the  sense  of  tiie  deep  stake  they  have  in  such  a 
glorious  iastitutioB,  which  gives  you  your  army  and  your  navy,  and 
infoses  into  both  that  liberal  obedience,  without  which  your  army 
would  be  a  base  rabble,  and  yocir  navy^nothing  but  rotten  timber.'' 
Grentlenaen,  to  cenclude,  my  fervent  \nsh  is,  that  we  may  not 
conjure  up  a  spirit  to  destroy  ourselves,  nor  set  the  example  here  of 
what,  in  another  country,  we  deplore.  Let  us  cherish  the  old  and 
venerable  laws  of  our  forefathers.  Let  our  judicial  administration 
be  strict  and  pure  ;  and  let  the  jury  of  the  laqd  preserve  the  life  of 
a  fellow-subject  who  only  asks  ilt  from  them  upon  the  same  terms 
under  which  they  hold  their  own  lives  and  all  that  is  dear  to  them 
and  their  posterity  for  ever.  Let  me  repeat  the  wish  with  which  I 
began  my  address  to  you,  and  which  proceeds  from  the  very 
bottom  of  my  heart :  May  it  please  God,  who  is  the  Author  of  all 
mercies  to  mankind,  whose  providence,  I  am  persuaded,  guides  and 
superintends  the  transactions  of  the  world,  and  whose  guardian 
spirit  has  for  ever  hovered  over  this  prosperous  island,  to  direct  and 
fortify  your  judgments.  I  am  aware  I  have  not  acquitted  myself 
to  the  unfortunate  man  who  has  put  his  trust  in  me  in  the  manner 
I  could  have  wished ;  yet  I  am  unable  to  proceed  any  further : 
exhausted  in  spirit  and  in  strength,  but  confident  in  the  expectation 
of  justice.  There  is  one  thing  more,  however,  that  (if  I  can)  I 
must  state  to  you — namely,  that  I  will  show,  by  as  many  witnesses 
as  it  may  be  found  necessary  or  convenient  for  you  to  hear  upon 
the  subject,  that  the  views  of  the  societies  were  what  I  have  alleged 
them  to  be;  that  whatever  irregularities  or  indiscretions  they 
might  have  committed,  their  purposes  were  honest ;  and  that  Mr 
Hardy's,  above  all  other  men,  can  be  established  to  have  been  so. 
I  have  indeed  an  honourable  gentleman  (Mr  Francis*)  in  my 
eye  at  this  moment,  to  be  called  hereafter  as  a  witness,  who,  being 
desirous  in  his  place,  as  a  member  of  Parliament,  to  promote  an 
inquiry  into  the  seditious  practices  complained  of,  Mr  Hardy 
offered  himself  voluntarily  to  come  forward,  proffered  a  sight  of  all 
the  papers  which  were  afterwards  seized  in  his  custody,  and 
tendered  every  possible  assistance  to  give  satisfaction  to  the  laws 

*  Now  Sir  Fkilip  FnuMsiB,  K.a 
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of  his  country  if  found  to  be  offended.  I  will  show,  likewise,  his 
character  to  be  religious,  temperate,  humane,  and  moderate,  and 
his  uniform  conduct  all  that  can  belong  to  a  good  subject  and  an 
honest  man.  When  you  have  heard  this  evidence,  it  will,  beyond 
all  doubt,  confirm  you  in  coming  to  the  conclusion,  which,  at  such 
great  length  (for  which  I  entreat  your  pardon),  I  have  been 
endeavouring  to  support 

So  strongly  prepossessed  were  the  multitude  in  favour  of  the 
innocence  of  the  prisoner,  that  when  Mr  Erskine  had  finished  his 
ftpeech,  an  irresistible  acclamation  pervaded  the  court  and  to  an 
immense  distance  around.  The  streets  were  seemingly  filled  with 
the  whole  of  the  inhabitants  of  London,  and  the  passages  were  so 
thronged  that  it  was  impossible  for  the  Judges  to  get  to  their 
carriages.  Mr  Erskine  went  out  and  addressed  the  multitude, 
desiring  them  to  confide  in  the  justice  of  the  country ;  reminding 
them  that  the  only  security  of  Englishmen  was  under  tho  inestim- 
able laws  of  England,  and  that  any  attempt  to  overawe  or  bias 
them,  would  not  only  be  an  affront  to  public  justice,  but  would 
endanger  the  lives  of  the  accused.  He  then  besought  them  to 
retire,  and  in  a  few  minutes  thei*e  was  scarcely  a  person  to  be  seen 
near  the  court.  No  spectacle  could  be  more  interesting  and  affect- 
ing. We  cannot  help  being  of  opinion  that  it  is  the  wisest  policy 
upon  all  occasions  to  cultivate  and  encourage  this  enthusiasm  of 
Englishmen  for  the  protection  of  the  law:  it  binds  them  to  the 
state  and  Government  of  their  country,  and  is  a  greater  security 
against  revolution  than  any  restrainte  that  the  wisdom  of  man  can 
impose. 

The  result  of  this  memorable  trial  is  well  known.  After  hearing 
the  evidence  for  the  prisoner,  which  was  summed  up  in  a  most  able 
and  eloquent  speech  by  Sir  Vicary  Gibbs ;  and  after  a  reply  of 
great  force  and  ability  by  the  present  Lord  Redesdale,  then 
Solicitor-General,  and  the  charge  of  Lord  Chief-Justice  Eyre,  who 
presided  in  this  special  commission,  the  jury  returned  a  verdict  of 

NOT  GUILTY. 
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SPEECH  for  (he  Hon.  Bichard  Bingham,  after 
Earl  of  iMcan. 

The  following  speech  was  delivered  by  Mr  Erskine  in  the  Court  of 
King's  Bench,  on  Monday,  February  24,  1794,  as  counsel  for  the  Hon. 
Richard  Bingham,  afterwards  Lord  Lucan,  in  an  action  brought  a^inst 
him  by  Bernard  Edward  Howard,  Esq.,  presumptive  heir  of  the  Duke 
of  Norfolk,  for  adultery  with  his  wife.  The  circumstances  under  which 
the  damages  were  sought  to  be  mitigated,  in  opposition  to  the  severe 
principle  regarding  them  insisted  upon  in  the  speech  for  Mr  Markham, 
appear  fully  in  the  speech  itself. 
The  jury  found  only  £500  damages. 

THE  SPEECH 

GrENTLEMEN  OF  THE  JuRY, — ^My  learned  friend,  as  counsel  for  the 
plaintiff,  has  bespoke  an  address  from  me,  as  counsel  for  the  defend- 
ant, which  you  must  not,  I  assure  you,  expect  to  hear.  He  has 
thought  it  right  (partly  in  courtesy  to  me,  as  I  am  willing  to  be- 
lieve, and  in  part  for  the  purposes  of  his  cause)  that  you  should 
suppose  you  are  to  be  addressed  with  eloquence  which  I  never  pos- 
ses^, and  which,  if  I  did,  I  should  be  incapable  at  this  moment  of 
exerting,  because  the  most  eloquent  man,  in  order  to  exert  his  elo- 
quence, must  have  his  mind  free  from  embarrassment  on  the  occa- 
sion on  which  he  is  to  speak.  I  am  not  in  that  condition.  My 
learned  friend  has  expressed  himself  as  the  friend  of  the  plaintiff's 
family.  He  does  not  regard  that  family  more  than  I  do ;  and  I 
stand  in  the  same  predicament  towards  my  own  honourable  client 
and  his  relations :  I  know  him  and  them,  and  because  I  know  them, 
I  regard  them  also.  My  embarrassment,  however,  only  arises  at 
being  obliged  to  discuss  this  question  in  a  public  court  of  justice, 
becanse,  could  it  have  been  the  subject  of  private  reference,  I  should 
have  felt  none  at  all  in  being  called  upon  to  settle  it. 

Gentlemen,  my  embarrassment  is  abundantly  increased,  when  I 
see  present  a  noble  person,  high,  very  high  in  rank  in  this  kingdom, 
but  not  higher  in  rank  than  he  is  in  my  estimation.  I  speak  of  the 
noble  Duke  of  Norfolk,  who  most  undoubtedly  must  feel  not  a  little 
at  bdng  obliged  to  come  here  as  a  witness  for  the  defendant,  in  the 
cause  of  a  plaintiff  so  nearly  allied  to  himself.  I  am  persuaded  no 
man  can  have  so  little  sensibility  as  not  to  feel  that  a  person  in  my 
situation  must  be  greatly  embarrassed  in  discussing  a  question  of 
tbds  nature  before  such  an  audience,  and  between  such  parties  as  I 
have  described, 

VOL.  n.  P 
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Gentlemen,  my  learned  friend  desired  you  would  take  care  not  to 
suflFer  argument,  or  observation,  or  eloquence,  to  be  called  into  the 
field,  to  aetach  your  attention  from  the  evidence  in  the  cause,  upon 
which  alone  you  ought  to  decide.  I  wish  my  learned  friend,  at  the 
moment  he  gave  you  that  caution,  had  not  himself  given  testimony 
of  a  fact  to  which  he  stood  the  solitary  witness.  I  wish  he  had  not 
introduced  his  own  evidence,  without  the  ordinary  ceremony  of  being 
sworn.  I  will  not  follow  his  example.  I  will  not  tell  you  what  I 
know  from  the  conversation  of  my  client,  nor  give  evidence  of  what 
I  know  myself.  My  learned  friend  tells  you  that  nothing  can 
exceed  the  agony  of  mind  his  client  has  suffered,  and  that  no  words 
can  describe  his  adoration  of  the  lady  he  has  lost  These  most 
material  points  of  the  cause  rest,  however,  altogether  on  the  single, 
unsupported,  unsworn  evidence  of  the  counsel  for  the  plaintiff. 
No  relation  has  been  called  upon  to  confirm  them,  though  we  are 
told  that  the  whole  house  of  Fauconberg,  Bellasyse,  and  Norfolk 
are  in  the  avenues  of  the  court,  ready,  it  seems,  to  be  called  at  my 
discretion.  And  yet  my  learned  friend  is  himself  the  only  witness, 
though  the  facts  (and  most  material  facts,  indeed,  they  would  have 
been)  might  have  been  proved  by  so  many  illustrious  persons. 

Now,  to  show  you  how  little  disposed  I  am  to  work  upon  you  by 
anything  but  by  proof — ^to  convince  you  how  little  desirous  1  am  to 
practise  the  arts  of  speech  as  my  only  artillery  in  this  cause,  I  will 
begin  with  a  few  plain  dates,  and,  as  you  have  pens  in  your  hands, 
I  will  thank  you  to  write  them  down. 

I  shall  begin  with  stating  to  you  what  my  cause  is,  and  shall 
then  prove  it,  not  by  myself,  but  by  witnesses. 

The  parties  were  married  on  the  24th  of  April  1789.  The  child 
that  has  been  spoken  of,  and  in  terms  which  gave  me  great  satis- 
faction, as  the  admitted  son  of  the  plaintiff,  blessed  with  the  affec- 
tion of  his  parent,  and  whom  the  noble  person  to  whom  he  may 
become  heir  can  look  upon  without  any  unpleasant  reflection — that 
child  was  bom  on  the  12th  of  August  1791.  Take  that  date,  and 
my  learned  friends  admission  that  this  child  must  have  been  the 
child  of  Mr  Howard;  an  admission  which  could  not  have  been 
rationally  or  consistently  made,  but  upon  the  implied  admission 
that  no  illicit  connexion  had  existed  previously ,  by  which  its  exist- 
ence might  have  been  referred  to  the  defendant.  On  this  sub- 
ject, therefore,  the  plaintiff  must  be  silent, — he  cannot  say  the 
parental  mind  has  been  wrung, — he  cannot  say  hereafter,  **  No  son 
OF  MINE  SUCCEEDING," — he  cau  Say  none  of  these  things.  This 
child  was  born  on  the  12th  of  August  1791,  and  as  Mr  Howard  is 
admitted  to  be  the  author  of  its  existence  (which  he  must  have 
been,  if  at  all,  in  1790),  I  have  a  right  to  say,  that,  during  all  that 
interval,  this  gentleman^  could  not  have  had  the  least  reasonable 
cause  of  complaint  against  Mr  Bingham ;  his  jealousy  must,  of 
course,  have  begun  after  that  period ;  for,  had  there  been  grounds 
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for  it  hefarty  there  could  b^  no  sense  in  the  admission  of  his  coun- 
sel, nor  any  foundation  for  that  parental  consolation  which  was 
brought  forward  in  the  very  front  of  the  cause. 

The  next  dry  date  is,  therefore,  the  24th  of  July  1793 ;  and  I 
put  it  to  his  Lordship,  that  there  is  no  manner  of  evidence  which 
can  be  pressed  into  this  cause  previom  to  that  time.  Let  me  next 
disembarrass  the  cause  from  another  assertion  of  my  learned  friend 
— namely,  that  a  divorce  cannot  take  place  before  the  birth  of  this 
chUd ;  and  that,  if  the  child  happens  to  be  a  son,  which  is  one  con- 
tingency ;  and  if  the  child  so  bom  does  not  die,  which  is  another 
contingency ;  and  if  the  noble  Duke  dies  without  issue,  which  is  a 
third  contingency,  ffien  this  child  might  inherit  the  honours  of  the 
house  of  Norfolk.  That  I  deny.  My  recent  experience  tells  me 
the  contrary.  In  a  case  where  Mi  Stewart^  a  gentleman  in  Ireland, 
stood  in  a  siuiilar  predicament,  the  Lords  and  CommcMis  of  Eng* 
land  not  only  passed  an  act  of  divorce  between  him  and  his  lady, 
but,  on  fiading  there  was  no  access  on  the  part  of  the  husband,  and 
that  the  child  was  not  his,  they  bastardized  the  issua 

What  then  remains  in  this  cause  ?  Gentlemen,  theie  remains 
only  this  :  In  what  manner,  when  you  have  heard  my  evidence  (for 
this  is  a  cause  which,  like  all  others^  must  stand  upon  evidence), 
the  plaintiff  shall  be  able  to  prove  what  I  have  the  noble  Judge's 
authority  for  saying  he  rmist  prove — viz^  ihs  loss  of  the  com/ot't 
and  society  of  his  vnfe,  by  the  seduction  of  the  defendant  That 
is  the  very  gist  of  the  action.  The  loss  of  her  affection  and 
of  domestic  happiness  are  the  only  legal  foundations  of  his  com- 
plaint. 

Now,  before  anjrthing  can  be  Imt^  it  must  have  existed  ;  before 
anything  can  be  taken  away  from  a  man,  he  must  have  had  it ; 
before  the  seduction  of  a  woman's  affections  from  her  husband  can 
take  place,  he  must  have  possessed  her  affections. 

Gentlemen,  my  friend  Mr  Mingay  acknowledges  this  to  be  the 
law,  and  he  shapes  his  case  accordingly.  He  represents  his  client, 
a  branch  of  a  most  illustrious  house,  as  casting  the  eyes  of  ejection 
upon  a  disengaged  woman,  and  of  rank  equal  to,  or  at  least,  suit- 
able to  his  own.  He  states  a  marriage  of  mutual  affection,  and 
endeavours  to  show  that  this  young  couple,  with  all  the  ardour  of 
love,  flew  into  each  other's  embraces.  Me  shows  a  child,  the  fruit 
of  that  affection ;  and  finishes  with  introducing  the  seductive  adul- 
terer coming  to  disturb  all  this  happiness,  and  to  destroy  the  bless- 
ings which  he  describes.  He  exhibits  the  defendant  coming  with 
all  the  rashness  and  impetuosity  of  youth,  careless  of  the  conse- 
quences, and  thinking  of  nothing  but  now  he  could  indulge  his  own 
lustful  appetite  at  the  expense  of  another  man's  honour  ;  while  the 
unhappy  husband  is  represented  as  watohing  with  anxiety  over  his 
beloved  wife,  anxious  to  secure  her  affections,,  and  on  his  guard  to 
preserve  her  virtue.    Gentlemen,  if  such  a  case,  or  anything  resem- 
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bling  it,  is  established,  I  shall  leave  the  defendant  to  whatever  mea- 
sure of  damages  you  choose  in  your  resentment  to  inflict. 

In  order,  therefore,  to  examine  this  matter  (and  I  shall  support 
every  syllable  that  I  utter  with  the  most  precise  and  uncontro- 
vertible proofs),  I  will  begin  with  drawing  up  the  curtains  of  this 
blessed  marriage-bed,  whose  joys  are  si^posed  to  have  been  nipped 
in  the  bud  by  the  defendant's  adulterous  seductioQ. 

Notlung,  certainly,  is  more  delightful  to  the  human  fancy  than 
the  possession  of  a  beautiful  woman  in  the  prime  of  health  and 
youthful  passion;  it  is,  beyond  all  doubt,  the  highest  enjoyment 
which  God,  in  his  benevolence,  and  for  the  wisest  purposes,  has 
bestowed  upon  his  own  image.  I  reverence,  as  I  ought,  that 
mysterious  union  of  mind  and  body,  which,  while  it  continues  our 
species,  is  the  source  of  all  our  affections ;  which  builds  up  and 
dignifies  the  condition  of  human  life ;  which  binds  the  husband  to 
the  wife  by  ties  more  indissoluble  than  laws  can  possibly  create ; 
and  which,  by  the  reciprocal  endearments  arising  from  a  mutual 
passion,  a  mutual  interest,  and  a  mutual  honour^  lays  the  founda- 
tion of  that  parental  affection  which  dies  in  the  brutes  with  the 
necessities  of  nature,  but  which  reflects  back  again  upon  the 
human  parents  the  unspeakable  sympathies  of  their  offspring,  and 
all  the  sweet,  delightful  relations  of  social  existence.  While  the 
curtains,  therefore,  are  yet  closed  upon  this  bridal  scene,  your 
imaginations  will  naturally  represent  to  you  this  charming  woman 
endeavouring  to  conceal  sensations  which  modesty  forbids  the  sex, 
however  enamoured,  too  openly  to  reveal ;  wishing^  beyond  ade- 
quate expression,  what  she  must  not  even  attempt  to  express,  and 
seemingly  resisting  what  she  bums  to  enjoy. 

Alas  1  gentlemen,  you  must  now  prepare  to  see,  in  the  room  of 
this,  a  scene  of  horror  and  of  sorrow  !  You  must  prepare  to  see  a 
noble  lady,  whose  birth  surely  required  no  further  illustration ;  who 
had  been  courted  to  marriage  before  she  ever  heard  even  her  hus- 
band's name ;  and  whose  affections  were  irretrievably  bestowed  upon, 
and  pledged  to,  my  honourable  and  unfortunate  client  You  most 
behold  her  given  up  to  the  plaintiff  by  the  infatuation  of  parents, 
and  stretched  upon  this  bridal  bed  as  upon  a  rack, — torn  from  the 
arms  of  a  beloved  and  impassioned  youth,  himself  of  noble  birth, 
only  to  secure  the  honours  of  a  higher  title, — a  legal  victim  on  the 
altar  of  heraldry. 

Grentlemen,  this  is  no  high  colouring  for  the  purpose  of  a  cause  ; 
no  words  of  an  advocate  can  go  beyond  the  plain,  unadorned  effect 
of  the  evidence.  I  will  prove  to  you  that,  when  she  prepared  to 
retire  to  her  chamber,  she  threw  her  desponding  arms  around  the 
neck  of  her  confidential  attendant,  and  wept  upon  her,  as  a  criminal 
preparing  for  execution.  I  will  prove  to  you  that  she  met  her 
iridegroom  with  sighs  and  tears,— the  sighs  and  tears  of  afflicted 
love  for  Mr  Bingham,  and  of  rooted  aversion  to  her  husband.     I 
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think  I  almost  hear  her  addressing  him  in  the  language  of  the 
poet : — 

"  I  ten  thee,  Howard, 
Sach  hearts  aa  ours  were  never  pair'd  above  ; 
lU-saited  to  each  other ;  join'd,  not  match'd ; 
Some  ftuUen  influence,  a  £oe  to  both. 
Has  wrought  this  fatal  marriage  to  undo  us. 
Mark  but  the  frame  and  temper  of  our  minds. 
How  very  much  we  differ.    Ev'n  this  day. 
That  fills  thee  with  such  ecstacy  and  transport. 
To  me  brings  nothing  that  should  make  me  bless  it. 
To  think  it  better  than  the  day  before. 
Or  any  other  in  the  course  of  time, 
That  duly  took  it&  turn,  and  was  forgotten." 

Gentlemen,  this  was  not  the  sudden  burst  of  youthful  disappoint- 
ment, but  the  fixed  and  settled  habit  of  a  mind  deserving  of  a 
happier  fate.  I  shall  prove  that  she  frequently  spent  her  nights 
upon  a  couch,  in  her  own  apartments,  dissolved  in  tears  ;  that  she 
frequently  declared  to  her  woman  that  she  would  rather  go  to  New- 
gate than  to  Mr  Howard's  bed ;  and  it  will  appear,  by  his  own  con- 
fession, that  for  months  subsequent  to  the  marriage  she  obstinately 
refused  him  the  privileges  of  a  husband. 

To  all  this  it  will  be  said  by  the  plaintiff's  counsel  (as  it  has 
indeed  been  hinted  already),  that  disgust  and  alienation  from  her 
husband  could  not  but  be  expected ;  but  that  it  arose  from  her 
affection  for  Mr  Bingham.  Be  it  so,  gentlemen.  I  readily  admit,  that 
if  Mr  Bingham's  acquaintance  with  the  lady  had  commenced  sub- 
sequent to  the  marriage^  the  argument  would  be  irresistible,  and  the 
criminal  conclusion  against  him  unanswerable.  But  has  Mr  Howard 
a  right  to  instruct  his  counsel  to  charge  my  honourable  client  with 
seduction  when  he  himself  was  the  seducer  ?  My  learned  friend 
deprecatesthe  power  of  what  he  terms  my  pathetic  eloquence.  Alas  I 
gentlemen,  if  I  possessed  it,  the  occasion  forbids  its  exertion, 
because  Mr  Bingham  has  only  to  defend  himself,  and  cannot  demand 
damages  from  Mr  Howard  for  depriving  him  of  what  was  his  by  a 
title  superior  to  any  law  which  man  has  a  moral  right  to  make.  Mr 
Howard  was  never  married.  God  and  nature  forbid  the  banns 
of  such  a  marriage.  If,  therefore,  Mr  Bingham  this  day  could  have, 
by  me,  addressed  to  you  his  wrongs  in  tl^  character  of  a  plaintiff 
demanding  reparation,  what  damages  might  I  not  have  asked  for 
him  ?  and,  without  the  aid  of  this  imputed  eloquence,  what  damages 
might  I  not  have  expected  ? 

I  would  have  brought  before  you  a  noble  youth  who  had  fixed 
his  affections  upon  one  of  the  most  beautiful  of  her  sex,  and  who 
enjoyed  hers  in  return — ^I  would  have  shown  you  their  suitable 
condition — I  would  have  painted  the  expectation  of  an  honourable 
union — and  would  have  concluded  by  showing  her  to  you  in  the 
arms  of  another,  by  the  legal  prostitution  of  parental  choice  in  the 
teeth  of  affection,  with  child  by  a  rival,  and  only  reclaimed  at  last, 
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after  so  crael  and  so  afflictiDg  a  divorce,  with  her  freshest  charms 
despoiled,  and  her  very  morals  in  a  manner  impeached,  by  assert- 
ing the  purity  and  virtue  of  her  original  and  spotless  choice.  Good 
God  !  imagine  my  client  to  be  plaintiff,  and  what  damages  are 
you  not  prepared  to  give  him  ?  and  yet  he  is  here  as  defendant, 
and  damages  are  demanded  against  him  I  Oh,  monstrous  conclu- 
sion I 

Gentleman,  considering  my  client  as  perfectly  safe  under  these 
circumstances,  I  may  spare  a  moment  to  render  this  cause  beneficial 
to  the  publia 

It  involves  in  it  an  awful  lesson ;  and  more  instructive  lessons 
are  taught  in  courts  of  justice  than  the  Chiu-ch  is  able  to  incul- 
cate. Morals  come  in  the  cold  abstract  from  pulpits;  but  men 
smart  under  them  practically  when  we  lawyers  are  the  preachers. 

Let  the  aristocracy  of  England,  which  trembles  so  much  for 
itself,,  take  heed  to  its  own  security ;  let  the  nobles  of  England,  if 
they  mean  to  preserve  that  pre-eminence  which,  in  some  shape  or 
other,  must  exist  in  every  social  community,  take  care  to  support  it 
by  aiming  at  that  which  is  creative,  and  alone  creative,  of  real 
superiority.  Instead  of  matching  themselves  to  supply  wealth,  to 
be  again  idly  squandered  in  debauching  excesses,  or  to  round  the 
quarters  of  a  family  shield ;  instead  of  continuing  their  names  and 
honours  in  cold  and  alienated  embraces,  amidlst  the  enervating 
rounds  of  shallow  dissipation,  let  them  live  as  their  fathers  of  old 
lived  before  them ;  let  them  marry  as  affection  and  prudence  lead 
the  way,  and,  in  the  ardours  of  mutual  love,  and  in  the  simplicities 
of  rural  life,  let  them  lay  the  foundation  of  a  vigorous  race  of  men, 
firm  in  their  bodies,  and  moral  from  early  habits ;  and  instead  of 
wasting  their  fortunes  and  their  strength  in  the  tasteless  circles  of 
debauchery,  let  them  light  up  their  magnificent  and  hospital  halls 
to  the  gentry  and  peasantry  of  the  country,  extending  the  consola- 
tions of  wealth  and  influence  to  the  poor.  Let  them  but  do  this, — 
and  instead  of  those  dangerous  and  ^stracted  divisions  between  the 
different  ranks  of  life,  and  those  jealousies  of  the  multitude  so  often 
blindly  painted  as  big  with  destruction,  we  should  see  our  country 
as  one  large  and  harmonious  family,  which  can  never  be  accom- 
plished amidst  vice  and  corruption,  by  wars  or  treaties,  by  infor- 
mations ex  officio  for  libels,  or  by  any  of  the  tricks  and  artifices  of 
the  State.  Would  to  God  this  system  had  been  followed  in  the 
instance  before  us !  Surely  the  noble  house  of  Fauconberg  needed 
no  further  illustration,  nor  the  still  nobler  house  of  Howard,  with 
blood  enough  to  have  inoculated  half  the  kingdom.  I  desire  to  be 
understood  to  make  these  observations  as  general  moral  reflections, 
and  not  personally  to  the  families  in  question ;  least  of  all  to  the 
noble  house  of  Norfolk,  the  head  of  which  is  now  present,  since  no 
man,  in  my  opinion,  has  more  at  heart  the  liberty  of  the  subject 
and  the  honour  of  our  country. 
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Having  shown  the  feeble  expectation  of  happiness  from  this 
marriage,  the  next  point  to  be  considered  is  this — Did  Mr  Bingham 
take  advantage  of  that  circumstance  to  increase  the  disunion  ?  I 
answer,  No.  I  will  prove  to  you  that  he  conducted  himself  with 
a  moderation  and  restraint,  and  with  a  command  over  his  passions 
which  I  confess  I  did  not  expect  to  find,  and  which  in  young  men 
is  not  to  be  expected.  I  shall  prove  to  you  by  Mr  Greville,  that  on 
this  marriage  taking  place  witn  the  betrothed  object  of  his  affec- 
tions, he  went  away  a  desponding  man ;  his  hedth  declined ;  he 
retired  into  the  country  to  restore  it ;  and  it  will  appear  that  for 
months  afterwards  he  never  saw  this  lady  until  by  mere  accident 
he  met  her,  and  then,  so  far  was  he  from  endeavouring  to  renew 
his  connexion  with  her,  that  she  came  home  in  tears,  and  said  he 
frowned  at  her  as  she  passed.  This  I  shall  prove  to  you  by  the 
evidence  in  the  cause. 

(Gentlemen,  that  is  not  alL  It  will  appear  that  when  he  returned 
to  town  he  took  no  manner  of  notice  of  ner,  and  that  her  unhappi- 
ness  was  beyond  all  power  of  expression.  How,  indeed,  could  it  be 
otherwise  after  the  account  I  have  given  you  of  the  marriage  ?  I 
shall  prove,  besides,  by  a  gentleman  who  married  one  of  the 
daughters  of  a  person  to  whom  this  country  is  deeply  indebted  for 
his  eminent  and  meritorious  service  (Marquis  Comwallis),  that 
from  her  utter  reluctance  to  her  husband^  although  in  every  respect 
honourable  and  correct  in  his  manners  and  behaviour,  he  was  not 
allowed  even  (he  privileges  of  a  husband  for  months  after  the  marri- 
age. This  I  mentioned  to  you  before,  and  only  now  repeat  it  in  the 
shitement  of  the  proofs.  Nothing  better,  indeed,  could  be  expected. 
Who  can  control  the  will  of  a  mis-matched,  disappointed  woman  ? 
Who  can  restrain  or  direct  her  passions  ?  I  beg  leave  to  assure 
Mr  Howard  (and  I  hope  he  will  believe  me  when  I  say  it)  that  I 
think  his  conduct  towards  this  lady  was  just  such  as  might  have 
been  expected  from  a  husband  who  saw  himself  to  be  the  object  of 
disgost  to  the  woman  he  had  chosen  for  his  wife  ;  and  it  is  with 
this  view  only  that  I  shall  call  a  gentleman  to  say  how  Mr  Howard 
spoke  of  this  supposed,  but,  in  my  mind,  impossible,  object  of  his 
adoration.  How,  indeed,  is  it  possible  to  adore  a  woman  when 
you  know  her  affections  are  riveted  to  another  ?  It  is  unnatural ! 
A  man  may  have  that  appetite  which  is  common  to  the  brutes,  and 
too  indelicate  to  be  described ;  but  he  can  never  retain  an  affection 
which  is  returned  with  detestation.  Lady  Elizabeth,  I  understand, 
was  at  one  time  going  in  a  phaeton.  "  There  she  goes,"  said  Mr 
Howard,  "  God  damn  her  I  1  wish  she  may  break  her  neck — T 
should  take  care  how  I  got  another."  This  may  seem  unfeeling 
behaviour ;  but  in  Mr  Howard's  situation,  gentlemen,  it  was  the 
most  natural  thing  in  the  world,  for  they  cordially  hated  one 
another.  At  last,  however,  the  period  arrived  when  this  scene  of 
discord  became  insupportable,  and  nothing  could  exceed  the  gene- 
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roBity  and  manly  feeling  of  the  noble  person  (the  Duke  of  Norfolk) 
whose  name  I  have  been  obliged  to  use  in  the  course  of  this  cause, 
in  his  interference  to  effect  that  separation  which  is  falsely  imputed 
to  Mr  Bingham.  He  felt  so  much  commiseration  for  this  unhappy 
lady,  that  he  wrote  to  her  in  the  most  affecting  style.  I  believe  I 
have  got  a  letter  from  his  Grace  to  Lady  Elizabeth,  dated  Sunder- 
land, July  the  27th — that  is,  three  days  after  their  separation,  but 
before  he  knew  it  had  actually  taken  place.  It  was  written  in 
consequence  of  one  received  from  Mr  Howard  upon  the  subject. 
Among  other  things  he  says,  "  /  sincerely  fed  for  you."  Now,  if 
the  Duke  had  not  known  at  that  time  that  Mr  Bingham  had  her 
earliest  and  legitimate  affections,  she  could  not  have  been  an  object 
of  that  pity  which  she  received.  She  was  indeed  an  object  of  the 
sincerest  pity  ;  and  the  sum  and  substance  of  this  mighj^  seduction 
will  turn  out  to  be  no  more  than  this — that  she  was  affectionately 
received  by  Mr  Bingham  after  the  final  period  of  voluntary  sepa- 
ration. At  four  o'clock  this  miserable  couple  had  parted  by  consent^ 
and  the  chaise  was  not  ordered  till  she  might  be  considered  as  a 
single  woman  by  the  abandonment  of  her  husband.  Had  the 
separation  been  legal  and  fcrmalj  I  should  have  applied  to  his 
Lordship,  upon  the  most  unquestionable  authorities,  to  nonsuit  the 
plaintifiT;  for  this  action,  being  founded  upon  the  loss  of  the  wife  s 
society,  it  must  necessarily  fall  to  the  ground  if  it  appears  that  the 
society,  though  not  the  marriage  union,  was  interrupted  by  a  pre- 
vious act  of  his  own.  In  that  hour  of  separation  I  am  persuaded 
he  never  considered  Mr  Bingham  as  an  object  of  resentment  or 
reproach.  He  was  the  author  of  his  own  misfortunes,  and  I  can 
conceive  him  to  have  exclaimed,  in  the  language  of  the  poet,  as  they 
parted — 


•  Elizabeth  never  loved  me. 


Let  no  man,  after  me,  a  woman  wed 

Whofle  heart  he  knows  he  has  not ;  though  riie  brings 

A  mine  of  gold,  a  kingdom  for  her  dowry. 

For  let  her  seem,  like  the  night's  shadowy  queen, 

Cold  and  contemplative— he  cannot  trust  her : 

She  may,  she  will,  bring  shame  and  sorrow  on  him^ 

The  worst  of  sorrows,  and  the  worst  of  shames !  *' 

You  have,  therefore,  before  you,  gentlemen,  two  young  men  of 
fashion,  both  of  noble  families,  and  in  the  flower  of  youtfau  The 
proceedings,  though  not  collusive,  cannot  possibly  be  vindictive ; 
they  are  indispensably  preliminary  to  the  aissolution  of  an  inaus- 
picious marriage  which  never  should  have  existed.  Mr  Howard 
may  then  profit  by  a  useful,  though  an  unpleasant  experience,  and 
be  happier  with  a  woman  whose  mind  he  may  find  disengaged ; 
whilst  the  parents  of  the  rising  generation,  taking  warning  from 
the  lesson  which  the  business  of  the  day  so  forcibly  teaches,  may 
avert  from  their  families  and  the  public  that  bitterness  of  dis- 
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union  which,  while  human  nature  continues  to  be  itself,  will  ever 
be  produced  to  the  end  of  time  from  similar  conjecturea 

Gentlemen,  I  have  endeavoured  so  to  conduct  this  cause  as  to 
offend  no  man — I  have  guarded  against  every  expression  which 
could  inflict  unnecessary  pain ;  and  in  doing  so,  I  know  that  I 
have  not  only  served  my  client's  interests,  but  truly  represented  his 
honourable  and  manly  disposition.  As  the  case  before  you  cannot 
be  considered  by  any  reasonable  man  as  an  occasion  for  damans, 
I  might  here  properly  conclude;  yet,  that  I  may  omit  nothing 
which  might  apply  to  any  possible  view  of  the  subject,  I  will  con- 
clude with  reminding  you  that  my  client  is  a  member  of  a  nume- 
rous family ;  that  though  Mr  Bingham's  fortune  is  considerable,  his 
rank  calls  for  a  corresponding  equipage  and  expense  :  he  has  other 
children — one  already  married  to  an  illustrious  nobleman,  and 
another  yet  to  be  married  to  some  man  who  must  be  happy  indeed 
if  he  shall  know  her  value.  Mr  Bingham,  therefore,  is  a  man  of 
no  fortune,  but  the  heir  only  of,  I  trust,  a  very  distant  expecta- 
tion. Under  all  these  circumstances,  it  is  but  fair  to  believe  that 
Mr  Howard  comes  here  for  the  reasons  I  have  assigned,  and  not  to 
take  money  out  of  the  pocket  of  Mr  Bingham  to  put  into  his  own. 
You  will  therefore  consider,  gentlemen,  whether  it  would  be  credit- 
able for  you  to  oflfer  what  it  would  be  disgraceful  forMr  Howard 
to  receive. 
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SPEECH  for  John  Hobnb  Tooke,  Esq.,  as  delivered  by  Mr 
Erskine  in  (he  Sessions  House  at  (he  Old  Bailey ^  on  the  Idth  of 
November  1794. 

THE  SUBJECT. 

Thb  following  speech  for  Mr  Tooke  requires  no  other  introduction  or 
preface  than  an  attentive  reference  to  the  case  of  Thomas  Hardy  in  this 
volume  ; — ^the  charges  being  the  same,  and  the  evidence  not  materially 
different.  It  is  indeed  not  easy  to  conceive  upon  what  grounds  the  Crown 
could  have  expected  to  convict  Mr  Tooke  after  Mr  Hardy  had  been  ac- 
quitted, since  the  jury  upon  the  first  trial  (some  of  whom  were  also  sworn 
as  jurors  upon  the  second)  must  be  supposed,  by  the  verdict  which  had 
just  been  delivered,  to  have  negatived  the  main  fact  alleged  by  both  indict- 
ments, viz.,  that  any  convention  had  been  held  within  the  kingdom  with 
intent  to  subvert,  by  rebellious  force,  the  constitution  of  the  kingdom. 
Nevertheless,  the  same  propositions,  both  of  law  and  fact,  which,  by 
reference  to  the  former  trial,  appear  to  have  been  urged  so  unsuccessfully, 
were  repeated,  and  again  insisted  upon,  even  after  the  following  speech 
had  been  delivered.  For  it  appears  from  Mr  Gurney's  report  (by  whose 
license  the  Editor  has  published  many  of  the  speeches  in  this  collection), 
that  on  Mr  Tooke's  addressing  the  Court  (after  Mr  Erskine  had  spoken) 
as  to  the  necessity  of  going  into  the  whole  of  the  evidence,  the  Attorney- 
General  answered  as  follows  : — 

"  Mr  Attorney-General.  That  address  being  made  to  me,  I  think  it 
my  duty  to  Mr  Tooke  to  inform  him,  that  I  speak  at  present  under  an 
impression  that,  when  the  case  on  the  part  of  the  prosecutor  is  under- 
stood, it  has  received  as  yet,  in  the  opening  of  his  counsel,  no  answer  ; 
and  I  therefore  desiie  that  Mr  Tooke  will  understand  me  as  meaning  to 
state  to  the  jury,  that  I  have  proved  the  case  upon  the  indictment. 

"  Mr  Erskine.  Then  we  will  go  into  the  whole  case." — See  Gurneys 
Trial  of  Tooke,  voL  i,  p.  453. 

This  took  place  on  Thursday,  the  20th  of  November  1794,  and  the 
trial  accordingly  continued  till  Saturday  the  2  2d 

After  the  acquittal  of  Mr  Tooke,  even  a  third  trial  was  proceeded  upon, 
viz.,  that  against  Mr  Thelwall,  after  which  all  the  other  prisoners  were 
discharged.  We  do  not  state  these  facts  as  presuming  to  censure  the 
advisers  of  the  Crown  on  these  great  state  trials ;  on  the  contraiy,  we 
departed,  as  has  been  seen  in  the  case  of  Hardy,  from  the  original  plan 
of  the  publication,  from  an  anxiety  to  give  the  most  faithful  representa- 
tion of  the  proceedings,  without  the  publication  of  the  entire  trials,  as 
published  by  Mr  Gumey  ;  which  at  the  time  were  extensively  circulated, 
and  are,  no  doubt,  still  preserved  in  many  libraries. 

By  comparing  the  introduction  of  the  following  speech  with  that  for 
Thomas  Hardy,  it  will  be  3een  what  high  ground  the  advocate  felt  he 
occupied  in  consequence  of  the  former  acquittal 
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THE  SPEECH. 

Gentlemen  of  the  Jxjry, — ^Whenl  compare  the  situation  in 
which,  not  many  days  a^o,  I  stood  up  to  address  myself  to  a  jury  in 
this  place,  with  that  which  I  now  occupy — when  I  reflect  upon  the 
emotions  which  at  that  time  almost  weighed  and  pressed  me  down 
into  the  earth,  with  those  which  at  this  moment  animate  and  sup- 
port me,  I  scarcely  know  how  to  bear  myself,  or  in  what  manner  to 
condnctmy  cause. 

I  stood  here,  gentlemen,  upon  the  first  trial,  not  alone  indeed, 
but  firmly  and  ably  supported  by  my  honourable,  excellent,  and 
learned  friend,  whose  assistance  I  still  hava 

[Here  Mr  Erakine  was  interrupted  by  the  noise  made  by  some 
workmen,  which  the  Court  ordered  to  he  stopped;  which  being 
done,  he  proceeded,] 

Grentlemen,  I  am  too  much  used  to  public  life  to  be  at  all  dis- 
concerted by  any  of  these  little  accidents ;  and,  indeed,  I  am  rather 
glad  that  any  interruption  gives  me  the  opportunity  of  repeating  a 
sentiment  so  very  dear  to  me : — I  stood  up  here,  not  alone,  but  ably 
and  manfidly  supported  by  this  excellent  friend,  who  now  sits  by 
me ;  *  yet,  under  circumstances  of  distress  and  agitation,  which  no 
assistance  could  remove,  and  which  I  even  now  tremble  to  look  back 
upon.     I  appeared  in  this  place  as  the  representative  of  a  poor, 
lowly,  and  obscure  mechanic,  known  only,  of  course,  to  persons  in 
equal  obscurity  with  himself ;  yet,  in  his  name  and  person,  had  to 
bear  up  against  a  pressure  which  no  advocate  in  England  ever 
before  nad  to  contend  with,  for  the  most  favoured  or  powerful  sub- 
ject    I  had  to  contend,  in  the  first  place,  against  the  vast  and 
extensive,  but,  after  the  verdict  which  has  been  given,  I  will  not 
say  the  crushing,  influence  of  the  Crown.     I  had  to  struggle,  from 
the  very  nature  of  the  case,  with  that  deep  and  solid  interest  which 
every  good  subject  takes,  and  ought  to  tase,  in  the  life  of  the  chief 
magistrate  appointed  to  execute  the  laws,  and  whose  safety  is  so 
inseparably  connected  with  the  general  happiness,  and  the  stability 
of  the  Grovemment.     I  had  further  to  contend  with  an  interest  more 
powerful  and  energetic — ^with  that  generous  and  benevolent  interest, 
founded  upon  affection  for  the  King's  person,  which  has  so  long 
been,  and,  I  trust,  ever  will  remain,  the  characteristic  of  English- 
men.   These  prepossessions,  just  in  themselves,  but  connected  with 
dangerous  partialities,  would,  at  any  time,  have  been  sufficiently 
formidable ;  but  at  what  season  had  I  to  contend  with  them  ?    I 
had  to  contend  with  them  when  a  cloud  of  prejudices  covered  every 
person  whose  name  could  be  mentioned  or  thought  of  in  the  course 
of  my  defence — prejudices  not  only  propagated  by  honest,  though 
mistaken  zeal,  but  fomented  in  other  quarters  by  wickedness  beyond 
the  power  of  language  to  express — and  all  directed  against  the 
*  Ur  Gibbs,  afterwards  Sir  Yicary  Gibbe,  the  Attorney-General 


Digitized  by  VjOOQ IC 


236  SPEECH  FOR  JOHN  HORNE  TOOKE. 

societies  of  which  the  prisoners  were  members ;  ovly  hecauae  (hey  had 
jpreaumed  to  do  what  those  who  prosecuted  ihem  hod  done  before  them 
in  other  times  ;  and  from  the  doing  of  which  they  had  raised  their 
fortunes,  and  acquired  the  very  power  to  prosecute  and  to  oppress, 
I  had  to  contend,  too,  with  all  this  in  a  most  fearful  season ;  when 
the  light  and  humanity  even  of  an  English  public  was  with  no 
certainty  to  be  reckoned  on — ^when  the  face  of  the  earth  was  drawn, 
into  convulsions — when  bad  men  were  trembling  for  what  ought 
to  follow,  and  good  men  for  what  ought  not — and  when  all  the 
principles  of  our  free  constitution,  under  the  dominion  of  a  delusive 
or  wickedly  infused  terror,  seemed  to  be  trampled  under  foot. 
Gentlemen,  when  we  reflect,  however,  upon  the  sound  principles 
of  the  law  of  England,  and  the  exalted  history  of  its  justice,  I 
might,  under  other  circumstances,  have  looked  even  those  dangers 
in  the  face.  There  would  have  still  remained  that  which  is  para- 
mount to  the  ordinary  law,  and  the  corrector  of  its  abuses ; — there 
would  still  have  remained  that  great  tribunal,  raised  by  the  wisdom 
of  our  ancestors,  for  the  support  of  the  people's  rights — that 
tribunal  which  has  made  the  law  itself,  and  which  has  given  me 
you  to  look  at — that  tribunal  which,  from  age  to  age,  has  been  the 
champion  of  public  liberty,  and  which  has  so  long  and  so  often 
been  planted  before  it  as  a  shield  in  the  day  of  trouble.  But  look- 
ing to  that  quarter, — ^instead  of  this  friendly  shield  of  the  subject, 
I  found  a  sharp  and  destroying  sword  in  the  hand  of  an  enemy : 

THE  PROTECTING  COMMONS  WAS  ITSELF  THE  ACCUSER  OF  MY  CLIENT, 
AND  ACTED  AS  A  SOLICITOR  TO  PREPARE  THE  VERT  BRIEFS  FOR  THK 

PROSECUTION.  I  am  not  making  complaints,  but  stating  the  tsictB 
as  they  existed.  The  very  briefs,  I  say,  without  which  my  learned 
friends  (as  they  themselves  agree)  could  not  have  travelled  through 
the  cause,  were  prepared  by  the  Commons  of  Great  Britain  I — came 
before  the  jury  stamped  with  all  its  influence  and  authority,  pre- 
ceded by  proclamations  and  the  publication  of  authoritative  re- 
ports in  every  part  of  the  kingdom,  that  the  influence  of  the  pre- 
judgment might  be  co-extensive  with  the  island. 

I  had,  therefore,  to  contend  with  an  impeachment,  without  the 
justice  belonging  to  such  a  proceeding.  When  a  subject  is  im- 
peached by  the  Commons  oi  Great  Britain,  he  is  not  tried  by  a 
jury  of  his  country.  Why  ?  Because  the  benevolent  institutions  of 
our  wise  forefathers  forbade  it.  They  considered  that,  when  the 
Commons  were  the  accusers,  the  jury  were  the  accusers  also. 
They  considered  the  Commons  in  Parliament,  and  the  Commons 
at  large,  to  be  one  and  the  same  thing ;  though  one  would  think, 
from  the  proceedings  we  are  now  engaged  in,  and  everything  con- 
nected with  them,  that  they  had  no  connexion  with  one  another  ; 
but  that,  on  the  contrary,  the  House  of  Commons  was  holding  out 
a  siege  against  its  constituents,  and  supporting  its  authority  against 
the  privilegeB  of  the  people,  whose  representatives  they  are  and 


Digitized  by  VjOOQ IC 


SPEECH  FOB  JOHN  HORNE  TOOKE.  237 

ought  to  be.  Upon  an  impeachment,  besides,  the  Lords  in  Parlia- 
ment, upon  the  same  principle,  form  a  criminal  court  of  justice  for 
all  the  subjects  of  England.  A  common  man  is  not  forced  before 
that  high  assembly,  but  fiiea  to  it  for  refuge;  because,  as  Mr 
Justice  Blackstone  well  expresses  it,  all  the  rest  of  the  nation  is 
supposed,  by  the  law,  to  to  engaged  in  the  prosecution  of  their 
representatives.  But  did  the  Lords  in  Parliament  stand  in  that 
situation  in  the  case  of  the  prisoners  at  this  bar  ?  Though  not 
formally  arraigned  before  the  great  men  of  the  realm,  could  they 
look  up  to  them  for  countenance  and  support?  Grentlemen,  the 
Lords  united  themselves  with  the  Commons  in  the  accusation, 
and,  like  the  Commons,  prejudged  the  cause  by  the  pubUcation  of 
reports,  which  contain  the  whole  mass  of  the  criminating  evidence. 

I  had,  besides  all  this,  to  wade  through  a  mass  of  matter  beyond 
the  reach  of  the  human  understanding  to  disentangle  or  comprehend, 
and  which  no  strength  of  body  could  communicate,  if  understood ; 
a  situation  so  new  and  unparalleled  in  the  criminal  justice  of  the 
countiy,  that  the  judges  were  obliged  to  make  new  experiments 
upon  our  legal  constitution  to  invent  the  means  of  trial  I  go 
alon^  with  the  decision  of  the  Court  as  to  the  adjournment,  though 
I  waive  no  privilege  for  my  client ;  but  what  shall  we  say  of  a  de- 
cision, whicn  nothing  but  necessity  could  have  justified,  yet  which 
starts  up  for  the  first  time  in  the  year  1794,  after  the  constitution 
has  endured  for  so  many  centuries,  and  which  brings  the  judges  of 
the  land  in  consultation  together,  to  consider  how,  by  device,  indul- 
gence, or  consent,  or  how,  at  last,  by  the  compulsion  of  authority, 
they  might  be  able  to  deal  with  a  case,  which  had  not  only  no 
parallel,  but  nothing  even  analogous  to  it  in  the  records  or  tradi- 
tions of  our  country  ? 

I  had,  lastly,  to  contend  with  all  that  array  of  ability  and  learning 
which  is  now  before  me,  though  with  this  consolation,  that  the  con- 
tention was  with  honourable  men.  It  is  the  glory  of  the  English 
Bar,  that  the  integrity  and  independence  of  its  members  is  no  mean 
security  of  the  subject. 

When,  in  spite  of  all  this  mighty  and  seemingly  insuperable 
pressure,  I  recollect  that  an  humble  and  obscure  individual  was 
not  merely  acquitted,  but  delivered  with  triumph  from  the  dangers 
which  surrounded  him ;  when  I  call  to  mind  that  his  deliverance 
was  sealed  by  a  verdict,  not  obtained  by  cabal  or  legal  artifice,  but 
supported  by  principles  which  every  man  who  has  a  heart  in  his 
bosom  must  approve,  and  which  accordingly  has  obtained  the 
most  marked  and  public  approbation ;  when  I  consider  all  this,  it 
raises  up  a  whirlwind  of  emotions  in  my  mind,  which  none  but  He 
who  rides  upon  the  whirlwind  could  give  utterance  to  express.  In 
that  season  of  danger,  when  I  thought  a  combination  of  circum- 
stances existed  which  no  innocence  could  overcome,  and  having  no 
strength  of  my  own  to  rely  on,  I  could  only  desire  to  place  the  jury 
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under  the  protection  of  that  benevolent  Providence  which  has  so 
long  peculiarly  watched  over  the  fortunes  of  this  favoured  island. 
Sincerely,  and  from  the  bottom  of  my  heart,  I  wished  that  a  verdict 
should  be  given,  such  as  a  jury  might  look  up  to  God,  as  well  as 
around  them  to  man,  when  they  pronounced  it.  Gentlemen,  that 
verdict  is  given,  it  is  recorded ;  and  the  honour  and  justice  of  the 
men  who,  as  the  instruments  of  Providence,  pronounced  it,  are  re- 
corded, I  trust,  for  ever  along  with  it. 

It  may  be  said  that  this  way  of  considering  the  subject  is  the 
result  of  a  warm,  enthusiastic  temper,  under  the  influence  of  a 
religious  education,  and  it  may  be  so ;  but  there  is  another  point  of 
view  in  which  men  of  all  tempers,  and  however  educated,  must 
consider  it  All  men  must  agree  in  considering  the  decision  as  a 
great  and  solid  advantage  to  the  country,  because  they  must  see  in 
it  that  our  institutions  are  sound.  All  men  must  acknowledge 
that  no  event  could  be  more  fortunate  than  a  public  trial  which 
has  demonstrated  that  we  hold  our  lives,  and  everything  most  dear 
to  us,  under  a  law  which  nothing  can  supersede,  since  there  is 
little  likelihood  that  men  will  desire  to  change  a  constitution  which 
so  thoroughly  protects  them.  And  before  this  cause  is  over,  you 
will  see  that  no  man  has  ever  had  any  such  disposition. 

Gentlemen,  we  now  come  to  the  merits  of  the  cause  itself ;  and 
though,  if  I  were  myself  at  the  bar,  instead  of  the  honourable 
gentleman  who  is  arraigned  before  you,  I  should  be  disposed  to 
trouble  you  very  little  in  my  own  defence,  yet  I  mean  to  pursue  no 
such  course  as  the  advocate  of  others.  I  say  the  advocate  of 
OTHERS,  for  my  client  must  forgive  me  if  I  almost  lose  sight  of  htm 
in  the  determination  of  my  duties.  Indeed,  I  can  hardly  find  him 
out  in  the  mass  of  matter  which  has  been  read  to  you.  One  is  ob- 
liged to  search  for  him  through  the  proceedings,  and  with  difficulty 
can  find  his  name ;  whilst  others,  to  whom  I  owe  a  similar  attention, 
and  who  stand  behind  for  trial,  are  undoubtedly  implicated  in  part 
of  that  which  has  been  fruitlessly  read  against  hih.  It  is  this 
alone  which  obliges  me  at  all  to  consider  the  quality  of  the  trans- 
actions before  you,  and  to  apply  them  to  the  law,  lest  assumed 
facts  and  erroneous  doctrines  should  meet  me  at  another  time,  and 
in  (mother  character,  touching  in  their  consequences  the  safety  of 
the  other  prisoners,  and  of  the  whole  people  of  this  land. 

The  first  thing  we  have  to  consider  in  this,  as  in  all  other  trials, 
is  the  nature  of  the  accusation.  What  are  we  here  about  ?  For, 
to  say  the  truth,  it  is  a  little  difficult  at  first  view  to  find  it  out. 
It  is  the  glory  of  the  English  law  that  it  requires,  even  in  the  com- 
monest cases  (d/ortiori  in  a  case  of  blood),  the  utmost  precision  of 
charge,  and  a  proof  correspondingly  precise ; — hitting  the  bird  in 
the  very  eye ;  strictly  conformable,  not  merely  to  the  substance  of 
the  crime,  but  to  the  accusing  letter. 

Let  us  see,  therefore,  what  the  charge  is. 
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When  I  had  the  honour  to  discuss  this  subject  before,  it  was  to 
another  jury,  and  indeed  to  another  Court ;  for  I  now  see  on  the 
bench  an  honourable  and  learned  Judge  who  was  not  then  present. 
Some  of  you  also,  gentlemen,  most  probably  were  in  the  way  of 
hearing,  and  of  receiving  an  impression  from  the  able  address  of 
the  Attorney-General,  in  the  introduction  of  Mr  Hardy's  trial.  You 
were  bound  to  be  present  in  court  when  the  jury  was  called,  and 
it  is  not  to  be  supposed  that,  after  having  discharged  on  that  day 
your  duty  to  the  public  by  a  painful  attendance  while  the  case 
was  opened,  you  would  continue  it  in  order  to  hear  the  defence, 
with  which  you  had  no  manner  of  concern.  If  you  come,  there- 
fore, with  any  bias  upon  your  minds  from  the  situation  you  were 
placed  in  by  your  duties,  it  must  be  a  bias  against  me  ;  for  you 
heard  everything  on  one  side,  and  nothing  upon  the  other :  it  be- 
comes my  duty,  therefore,  to  go  over  again  the  same  arguments 
which  I  employed  before,  though  some  of  you  are  not  yet  re- 
covered from  the  fatigue  of  attending  to  them.  Nor  is  the  task  less 
nauseous  to  myself ;  but,  irksome  as  it  is,  it  must  be  performed.  , 
I  am  not  placed  here  to  establish  a  reputation  for  speaking,  or  to 
amuse  others  with  the  novelty  of  discourse ;  but  to  defend  inno- 
cence, and  to  maintain  the  liberties  of  my  country. 

Grentleman,  the  charge  is  this : — 

The  indictment  states,  '*  That  all  the  prisoners  *'  (whose  names 
I  shall  hereafter  enumerate  when  I  come  to  remark  upon  the 
evidence),  "intending  to  excite  insurrectioui  rebellion,  and  war 
against  the  King,  and  to  subvert  the  rule  and  government  of  the 
kingdom,  and  to  depose  the  King- from  his  royal  state  and  govern- 
ment of  the  kingdom,  and  to  bring  and  put  the  King  to  death, 
maliciously  and  traitorously,  and  with  force,  did,  among  themselves, 
and  together  with  other  false  traitors,  conspire,  compass,  and 
imagine,  to  excite  insurrection,  rebellion,  and  war,  against  the 
King,  and  to  subvert  the  legislature,  rule,  and  government  of  the 
kingdom,  and  to  depose  the  King  &om  the  royal  state  and  govern- 
ment of  the  kingdom,  and  to  bring  and  put  our  said  lord  the 
Kino  to  death."  This  is  the  whole  charge.  But  as  it  is  an 
offence  which  has  its  seat  in  the  heart,  the  treason  being  complete 
by  the  unconsummated  intention,  it  is  enacted  by  positive  statute, 
and  was,  indeed,  the  ancient  practice  upon  the  general  principles 
of  ^English  law,  that  he  who  is  accused  of  this  crime,  which  consists 
in  the  invisible  operations  of  the  mind,  should  have  it  distinctly 
disclosed  to  him  upon  the  same  records,  what  acts  the  Crown 
intends  to  establish  upon  the  trial  as  indicative  of  the  treason; 
which  acts  do  not  constitute  the  crime,  but  are  charged  upon  the 
record  as  the  means  employed  by  the  prisoner  to  accomplish  the 
intention  against  the  King's  life,  which  is  the  treason  under  the 
first  branch  of  the  statute. 

The  record,  therefore,  goes  on  to  charge,  that,  "  in  order  to  fulfil, 
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perfect,  and  bring  to  effect  their  most  evil  and  treasonable  corn- 
passings  and  imaginations "  (that  is  to  say,  the  compassings  and 
imaginations  antecedently  averred,  viz.,  to  bring  and  put  the 
King  to  death),  "  they  met,  consulted,  conspired,  and  agreed  among 
themselves,  and  others  to  the  jurors  unknown,  to  cause  and  pro- 
cure a  convention  and  meeting  of  divers  subjects  of  the  realm,  to 
be  held  and  assembled  within  this  kingdom."    Now,  in  order  to 
elucidate  the  true  essence  of  this  anomalous  crime,  and  to  prevent 
the  possibility  of  confounding  the  treason  with  the  overt  act,  which 
is  only  charged  as  the  manifestation  of  it,  let  us  pause  here  a 
little  and  see  what  would  have  been  the  consequence  if  the  charge 
had  finished  here,  without  further  connecting  the  over  act  with 
the  TREASON,  by  directly  charging  the  convention  to  have  been 
assembled  for  the  purpose  of  bringing  the  King  to  death.    I 
shall  not  be  put  to  argue  that  no  proceedings  could  have  been  had 
upon  such  a  defective  indictment,  since  common  sense  must  inform 
the  most  unlettered  mind,  that  merely  to  hold  a  convention  of  the 
people,  which  might  be  for  various  purposes,  without  allying  for 
what  purpose  it  was  assembled,  would  not  only  not  amount  to 
high  treason,  but  to  no  crime  whatsoever.     The  indictment, 
therefore,  of  necessity,  proceeds  to  aver  that  "they  conspired  to 
hold  this  convention  with  intent,  and  in  order  that  the  persons 
80  to  be  assembled  at  such  convention  and  meeting  should  and 
might,  wickedly  and  traitorously^  without  and  in  defiance  of  the 
authority,  and  against  the  willy  of  the  Parliament  of  this  kingdom^ 
subvert  and  alter ,  and  catise  to  be  subverted  and  altered,  the  legis- 
lature, rule,  and  government  of  the  kingdom."    What,  then,  is  the 
charge  in  this  first  count  of  the  indictment  when  its  members  are 
connected  together  and  taken  as  one  whole  ?     It  is,  that  the 
prisoner  conspired  and  confederated  with  others  to  subvert  the  rule 
and  government  of  the  kingdom,  and  to  depose  the  King,  and  to 
bring  and  put  him  to  death,  which  last. of  the  three  is  the  only 
essential  charge ;  for  I  shall  not  be  put  to  argue  that  the  indictment 
would  have  been  equally  complete  without  the  two  former,  and 
wholly  and  radically  defective  without  the  latter,  since  it  has  been, 
and  will  again  be  conceded  to  me,  that  the  compassing  the 
King's  death  is  the  gist  of  the  indictment,  which  nothing* 
can  add  to,  and  the  omission  of  which  nothing  can  supply. 
The  indictment,  therefore,  having  charged  the  traitorous  compass- 
ing, proceeds,  in  conformity  to  the  statute,  to  state  the  act  chsu^ged 
to  have  been  committed  in  fulfilment  of  it^  which,  you  observe,  is 
not  an  armed  assembly  to  seize  and  destroy  at  once  the  person  of 
the  King,  but  a  conspiracy  to  effect  the  same  purpose  through  the 
medium  of  a  convention.    The  indictment,  therefore,  charges  their 
design  to  assemble  this  convention,  not  as  a  meeting  to  petition  for 
the  reform  of  Parliament,  or  to  deliberate  upon  the  grievances  of 
the  country,  but  with  the  fixed  and  rooted  intent  in  the  mind,  that 
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this  convention,  when  got  together,  whatever  might  be  its  external 
pretext,  should  depose  the  King,  and  put  him  to  death.  It  is 
impossible,  therefore,  to  separate  the  members  of  this  charge 
without  destroying  its  whole  existence,  because  the  charge  of  the 
compassing  would  be  utterly  void  without  the  overt  act  which  the 
statute  requires  to  be  charged  as  the  means  employed  by  the 
prisoner  to  accomplish  it,  because  no  other  acts  can  be  resorted  to 
for  its  establishment,  and  because  the  overt  act  would  be  equally 
nugatory  if  separated  from  the  compassing ;  since  the  overt  act 

DOBS  not  substantively  CONSTITUTE  THE  TREASON  WHEN  SEPAR- 
ATED FROM  THE  TRAITOROUS  PURPOSE  OF  THE  MIND  WHICH  PRO- 
DUCED IT,  BUT  IS  ONLY  THE  VISIBLE  MANIFESTATION  OP  THE 
TRAITOROUS  INTENTION,  WHICH   IS  ADMITTED   ON  ALL  HANDS  TO  BJT 

THE  CRIME.  Yawr  office,  therefore,  gentleman — (/  defy  the  loit,  or 
wisdom,  or  artifice  of  man  to  rernove  mejrom  the  position) — your 
office  is  to  try  whether  the  record,  inseparable  as  I  have  shown  it 
to  be  in  its  members,  be  true  or  false,  or  to  sum  up  its  contents 
in  a  word,  whether  the  prisoner  conspired,  with  otherSy  to  hold  a 
convention  or  meeting,  with  the  design  that,  under  the  mask  of 
reform  of  Parliament,  it  should  depose  tlie  King  from  his  royal 
office,  and  destroy  his  life. 

There  are  several  other  overt  acts  charged  in  the  indictment,  to 
which  however  you  will  see  at  a  glance  that  the  same  principle 
will  uniformly  apply.  Since  the  compassing  the  deatn  of  the 
King  is  alike  the  charge  in  all  of  them,  the  overt  acts  only  differing 
from  one  another  as  the  indictment  charges  different  acts  connected 
with  the  assembling  of  this  convention ;  such  as  how  it  was  to  be 
held,  wJio  were  to  form  committees  for  projecting  its  meeting,  and 
so  on,  which  I  do  not  particularise  just  now,  because  I  shall  have 
occasion  to  consider  them  distinctly  when  I  come  to  the  particulars 
of  the  evidence.  There  is  one  of  the  counts,  however,  that  has 
been  so  strongly  relied  on  in  argument,  and  to  which  so  large 
a  portion  of  the  evidence  has  been  thought  to  apply,  that  it  is 
necessary,  in  this  place,  to  attend  to  its  structure.  I  mean  the 
count  which  charges  the  circulation  of  papers.  We  have  heard  a 
great  many  of  them  read,  and  they  will  be  a  lesson  to  me  never 
again  to  destroy  old  newspapers  as  useless  wrappings,  but  to 
treasure  them  up  as  precious  manusctnpts  for  the  discovery  of  plots 
and  secrets  of  conspirators ;  for,  with  a  very  few  exceptions,  the 
whole  of  the  written  evidence — by  which  so  deep-laid  and  detest- 
able a  consp\iacj  is  supposed  to  have  been  developed  by  the 
seizure  of  the  persons  and  correspondences  of  traitors — ^has  been  to 
be  found,  for  two  years  past,  upon  the  public  file  of  every  common 
newspaper,  and  retailed  over  and  over  again  in  every  town  and 
country  magazine  in  the  kingdom ;  and  that  too  with  the  implied 
consent  of  his  Majesty's  Attorney-General,  who  could  not  help 
seeing  them>  yet  who  never  thought  of  prosecuting  any  man  for 
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their  publicatioa  Yet  these  said  old  newspapers  have  been  on  a 
sudden  collected  together,  and  their  circulation  charged  as  an  overt 
act  of  high  treason  against  the  honourable  gentleman  before  you  ; 
although,  with  a  very  few  and  perfectly  harmless  exceptions,  it 
has  not  been  shown  that  he  either  torote  them,  ox  published  them, 
or  read  them,  or  even  lenew  of  their  existence. 

But  supposing  him  to  have  been  the  author  of  all  the  volumes 
which  have  been  read,  let  us  examine  how  they  are  charged,  in 
order  to  erect  their  circulation  into  treason. 

The .  indictment  states,  that  **  further  to  fulfil  their  traitorous 
intention  as  aforesaid  "  {referring  to  the  antecedent  charge  of  com- 
passing  in  the  former  count),  "  they  maliciously  and  traitorously  did 
compose  and  write,  and  caused  to  be  composed  and  written,  divera 
books,  pamphlets,  letters,  and  instructions,  purporting,  and  contain- 
ing therein,  amongst  other  things,  encouragements  and  exhortations 
to  move,  induce,  and  persuade  the  subjects  of  our  said  lord  the 
King,  to  choose,  depute,  and  send,  and  cause  to  be  chosen,  deputed, 
and  sent,  persons  as  delegates  to  compose  and  constitute  such  con- 
vention as  aforesaid,  with  the  traitorous  purposes  aforesaid,  which 
is  agreed  to  be  a  reference  to  the  traitorous  purposes  enumerated  in 
the  antecedent  part  of  tlie  indictment  Here,  therefore,  let  us  pause 
again,  to  review  the  substance  of  this  accusatioa 

The  charge,  you  observe,  is  not  the  writing  of  a  libel  or  libels, 
or  for  their  publication  or  circulation ;  but  their  composition 
and  circulation  to  effect  the  premeditated,  preconcerted  treason 
against  the  King's  life.  This  intention,  in  their  circulation,  was 
accordingly  considered  by  the  Court  most  distinctly  and  correctly, 
not  only  in  the  charge  to  the  grand  jury,  but  upon  the  former 
trial,  as  the  merest  matter  of  fact  which  could  possibly  be  put  upon 
parchment  totally  disentangled  from  every  legal  qualification. 
We  are  not,  therefore,  examining  whether  these  papers  which  have 
been  read,  or  any  of  them,  are  libels,  but  whether  (whatever  may 
be  their  criminal  or  illegal  qualities)  they  were  written  and  circu- 
lated by  men  who,  having  predetermined  in  their  wicked  imagin- 
ations, to  depose  and  put  to  death  the  King^  wrote  and  published 
them  to  excite  others  to  aid  them  in  the  accomplishment  of  that 
detestable  and  traitorous  conspiracy. 

There  is  another  overt  act,  in  which  the  publication  of  the  same 
papers  is  charged,  which  I  only  read  to  you  to  show  the  uniform 
application  of  the  principle  which  obviously  pervades  every  branch 
and  member  of  the  indictment.  It  states,  that  "  the  prisoners,  in 
further  fulfilment  of  the  treason  aforesaid*'  (i,e,,  by  reference,  the 
treason  of  putting  the  King  to  death),  "and  in  order  the  more 
readily  and  effectually  to  assemble  such  convention  and  meeting 
as  aforesaid,  for  the  traitorous  purposes  aforesaid"  (t.e.,  6y 
reference,  the  traitorous  purpose  against  the  life  of  the  King)^ 
"  they  composed,  and  caused  to  be  composed,  divers  books,  pamph- 
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lets,  Ac,  purporting  and  containing,  amongst  other  things,  incite- 
ments, encouragements,  and  exhortations  to  move,  induce,  and  per- 
suade the  subjects  of  our  said  lord  the  King  to  choose,  depute,  and 
send,  and  cause  to  be  chosen,  deputed,  and  sent,  persons  as  delegates 
to  compose  such  convention  and  meeting  as  aforesaid,  to  aid  and 
assist  in  carrying  into  effect  such  traitorous,  subversive  alteration 
and  deposition  as  last  aforesaid."  So  that  this  charge  differs  in 
nothing  from  the  former.  For  it  is  not  that  criminal  pamphlets 
were  published,  but  that  they  who  published  them,  having  wickedly 
and  maliciously  conceived  in  their  minds  and  set  on  foot  a 
conspiracy  wholly  to  overthrow  and  subvert  the  Government,  to 
depose  and  to  put  to  death  the  King,  published  them  for  the  express 
purpose  of  exciting  others  to  join  them  in  the  accomplishment 
of  tneir  treason.  It  does  not  charge  the  publication  of  libellous 
matter,  which,  peradventure,  or  even  in  all  probability,  might 
excite  others  to  originate  such  a  conspiracy,  but  directly  charges 
the  criminal  purpose  of  exciting  others  to  assist  in  the  accomplish- 
ment of  one  already  hatched  in  the  mind  and  intention  of  the 
prisoner. 

Grentlemen,  I  should  not  further  enlarge  upon  matter  which 
appears  to  be  so  self-evident,  more  especially  as  I  perceive  that  I 
have  the  assent  of  the  Court  to  the  meaning  and  construction 
of  the  indictment  as  I  have  stated  it,  were  it  not  that  on  the  former 
trial  it  was  directly  questioned  by  the  Solicitor-Greneral,  in  an 
argument  which  I  cannot  possibly  reconcile  with  any  one  principle 
or  precedent  of  English  law.  I  am  persuaded  that  he  will  not 
consider  this  observation  as  a  personal  attack  upon  his  integrity, 
or  any  depreciation  of  his  professional  learning,  for  both  of  which 
I  have  always  had  a  great  respect.  The  truth  is,  when  the 
mind  has  long  been  engaged  upon  a  particular  subject,  and  has 
happened  to  look  at  it  in  a  particular  point  of  view,  it  is  its 
natural  infirmity  to  draw  into  the  vortex  of  its  own  ideas  what- 
ever it  can  lay  hold  of,  however  unsuited  to  their  support.  I 
cannot  account  upon  any  other  principle  for  the  doctrine  main- 
tained by  so  very  learned  a  person,  in  his  late  reply  in  this  place — 
a  doctrine  so  extraordinary  that  I  would  not  venture  to  quote  it 
from  my  own  memory,  and  which  I  shall,  therefore,  read  to  you 
from  the  note  I  have  been  furnished  with  by  my  learned  friend 
who  sits  near  me* — a  doctrine  which  I  am  persuaded  the  Solicitor- 
General  would  not,  upon  reflection,  re-maintain  to  be  the  law ; 
and  which,  if  it  were  the  law,  I  would  not  live  in  the  country 
longer  than  to  finish  my  address  to  you.  He  says  roundly,  that 
the  law  upon  this  subject  is  perfectly  clear — namely,  that  any 
act  done  (attend,  I  beseech  you,  to  the  expression),  "  that  any  act 
done  which  may  endanger  the  life  of  the  King  is,  in  the  judgment 
of  the  law,  an  act  done  in  pursuance  of  an  intent  to  compass  his 

*  Mr  Gurney. 
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death ;  that  the  act  is,  in  point  of  law,  demonstrative  of  the  pur- 
pose, and  constitutes  the  crime  of  high  treason  ;  that  the  imagina- 
tion of  personal  harm  to  the  King  forms  no  part  of  it ;  and 
that  it  is  not  material  whether  the  person  charged  had  in  contem- 
plation the  consequences  that  might  follow  from  what  he  did,  it 
being  sufficient,  independently  of  all  intention,  if  the  death  of  the 
King  was  e^  probable  consequence  of  what  he  was  about  to  do/' 

Gentlemen,  one  hardly  knows  where  one  is  after  reading  so 
strange  and  confounding  a  propositioa  The  argument,  in  short, 
is  neither  more  nor  less  than  tnis : — That  if  I  do  an  act,  though 
with  the  most  innocent  mind,  and  without  contemplating  that  any 
danger  can  possibly  touch  the  King ;  nay  more,  if  from  a  mis- 
taken zeal  I  do  an  act  from  which  the  jury  are  convinced  that  I 
honestly  conceived  his  person  would  be  safer  and  his  reign  more 
secure  and  illustrious ;  yet,  if  not  in  the  event,  but  only  in  the 
opinion  of  lawyers^  my  conduct  led  to  the  du-ect  contrary  conse- 
quence, I  am  to  be  adjudged  in  law  a  compasser  of  the  King's 
death — I  am  to  be  found,  in  point  of  law,  to  nave  intended  what  I 
never  thought  of  and  a  jury,  whose  province  is  to  declare  the  fact, 
is  to  be  bound  in  conscience  to  find  me  guilty  of  designing  the 
King's  death,  though  their  consciences  inform  them,  from  the 
whole  evidence,  that  I  sought  nothing  but  the  health  of  his  person 
and  the  honour  of  his  crown.  Gentlemen,  this  is  such  a 
monstrous,  horrible  proposition,  that  I  would  rather,  at  the  end 
of  all  these  causes,  when  I  had  finished  my  duty  to  their  unfor- 
tunate objects,  die  upon  my  knees,  thanking  Gkni  that,  for  the 
protection  of  innocence,  and  the  safety  of  my  country,  I  had  been, 
made  the  instrument  of  denying  and  reprobating  it,  than  live 
to  the  age  of  Methusalem  for  letting  it  pass  unexposed  and  un- 
rebuked. 

It  may  be  curious  to  examine  to  what  conclusions  this  doctrine 
of  a  lawyer's  speculation  upon  probable  consequences,  shutting  out 
the  examination  of  actual  intention,  might  lead.  It  is  part  of 
the  evidence  before  you  against  the  honourable  gentleman  at 
your  bar,  that  a  proposition  was  made  to  and  adopted  by  the  Con- 
stitutional Society  to  send  a  delegate  to  the  convention  at  Edin- 
burgh ;  and  you  have  been  desired,  from  this  measure,  and  others 
of  a  similar  bearing,  to  find  an  intention  to  destroy  the  King,  from 
the  probable  consequence  of  such  proceedings.  Let  us  try  the 
validity  of  this  logic.  The  Society  of  the  Friends  of  the  People 
(some  of  whose  proceedings  are  in  evidence)  had  a  similar  pro- 
position made  to  them  to  send  a  delegate  to  this  same  con- 
vention, and  the  measure  was  only  rejected  after  a  considerable 
degree  of  debate.  Suppose,  then,  on  the  contrary,  they  had  agreed 
to  send  one,  and  that  I,  who  am  now  speaking  to  you,  had  been  of 
the  number  who  consented,  I  should  then  have  been  in  a  worse 
predicament  than  my  client,  who  appears  to  have  opposed  it     I 
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should  have  been  fonnd  to  have  consented  to  an  act,  which, 
according  to  some  legal  casuists,  had  a  tendency  to  destroy  the 
King  ;  and  although  my  life  was  laboriously  devoted  to  the  duties 
of  my  profession,  wiiich  cut  me  oflF  from  attending  to  the  particular 
conduct  of  reformers,  though  approving  of  their  general  and 
avowed  object,  Mr  Torke's  speech  at  Sheffield,  and  all  the  matter 
besides  which  has  consumed  our  time  and  patience  for  three 
days  past,  would  have  been  read  to  establish  my  conspiracy  with 
people  whom  I  never  saw  or  heard  of  in  the  course  of  my  exist- 
ence. It  is,  besides,  equally  high  treason  to  compass  and  imagine 
the  death  of  the  heir*apparent  as  the  death  of  the  King ;  and 
if  the  nature  of  the  conspiracy  was  to  reach  the  King's  life, 
by  subverting  the  Government,  its  subversion  would  lead  as 
directly,  in  its  consequence,  to  the  destruction  of  his  successor,  and 
consequently  would,  upon  the  acknowledged  principles  of  law,  be  a 
compassing  of  the  death  of  the  Prince  of  Wales.  See  then  to 
what  monstrous  conclusions  it  would  lead,  if  an  act  could  be 
considered  as  legally  conclusive  of  an  intention,  instead  of  exa- 
mining it  with  the  eye  of  reason,  and  as  a  fact,  from  the  cir- 
cumstances attending  it.  It  so  happened  that  at  this  very  time, 
and  though  a  member  of  this  society  of  reformers,  I  was  Attorney- 
General  to  the  Prince,  sworn  of  his  Privy  Council,  high  in  his 
personal  confidence,  and  full  of  that  affection  for  him  which  I 
yet  retain.  Would  it  have  been  said,  gentlemen  (I  am  not 
seeking  credit  with  you  for  my  integrity),  but  would  it  have  been 
said  without  ridicule,  that  a  man,  placed  as  I  was  in  a  high 
situation  about  the  heir-apparent  of  the  Crown,  who  had  at  once 
the  will  and  the  privilege  to  reward  my  services  that  I,  who 
was  serving  him  at  the  very  moment  in  terms  of  confidence  and 
r^ard,  was  to  be  taken  conclusively,  as  a  judgment  of  abstract  law, 
to  be  plotting  his  political  destruction,  and  his  natural  death  ? 

This  doctrine,  so  absurd  and  irrational,  does  not  appear  to  me 
to  be  supported  by  anything  like  legal  authority. 

In  the  first  place,  let  it  he  recollected  that  this  is  an  indictment 
on  a  statute,  and  not  upon  the  common  law,  which  has  the  prece- 
dents made  by  judges  for  its  foundation.  The  rule  of  action 
here  depends  upon  a  written,  unalterable  record,  enacted  by 
the  legislature  of  the  kingdom  for  the  protection  of  the  subject's 
life,  and  which  the  judges  upon  the  bench  have  no  right  to 
tran^ress  or  alter  a  letter  of,  because  other  judges  may  have 
done  so  before  them.  As  far  as  the  law  stands  upon  tradition, 
it  is  made  by  the  precedents  of  judges,  and  there  is  no  other  evi- 
dence of  its  existence  ;  but  a  statute  is  ever  present  to  speak  for 
itfidf,  in  all  courts,  and  in  all  ages.  And  I  say  with  certainty — 
speaking  in  my  own  name  and  person,  and  desiring  to  stand  or  fall 
as  a  professionial  man  by  what  I  utter — that  the  law  is  as  I  main- 
tain^ it  upon  the  trial  of  Thomas  Hardy,  and  as  I  maintain  it 
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now.  I  admit  that  a  statute,  like  the  common  law,  must  receive 
a  judicial  interpretation ;  and  that,  wherever  the  letter  of  an 
Act  of  Parliament  is  ambiguous,  the  constructions  which  have 
been  first  put  upon  it,  if  rational,  ought  to  continue  to  be  the  rule. 
But  where  a  statute  is  expressed  in  such  plain,  unambiguous 
terms,  that  but  one  grammatical  or  rational  construction  can 
be  put  upon  it;  when  the  first  departure  from  that  only  con- 
struction does  not  appear  to  have  taken  its  rise  from  any  supposed 
ambiguity  of  its  expression  in  the  minds  of  those  who  first  de- 
parted from  it — which  is  the  general  history  of  constructive 
departures  from  written  laws — ^but  comes  down  tainted  with  the 
most  degraded  profligacy  of  judges  notoriously  devoted  to  arbitrary 
and  corrupt  governments ;  when  the  very  writers  and  judges  whose 
writings  and  decisions  first  supported  such  original  misconstruc- 
tions, honestly  admit  them  to  be  misconstructions,  and  lament 
and  reprobate  their  introduction ;  when  the  same  lamentation 
and  reprobation  of  them  is  handed  down  from  commentator 
to  commentator,  and  from  court  to  court,  through  the  whole 
series  of  constructive  judgments;  and  lastly,  when  Parliament 
itself,  in  different  ages,  as  the  evil  became  intolerable,  has  swept 
them  all  away;  when,  to  avoid  the  introduction  of  new  diffi- 
culties, it  has  cautiously  left  the  old  letter  of  the  statute  standing 
to  speak  for  itself,  without  any  other  commentary  than  the 
destruction  of  every  one  that  ever  had  been  made  upon  it,  and 
the  reversal  of  every  judgment  which  ever  had  departed  from 
its  letter,  concluding  with  the  positive  prohibition,  in  all  future 
time,  of  the  one  and  of  the  other ; — in  such  a  case,  I  do  maintain, 
and,  as  an  English  lawyer,  feel  myself  bound  for  the  public 
safety  to  declare,  in  opposition  to  whatever  authorities  may  be 
found  to  the  contrary,  that  if  the  statute  of  Edward  the  Third 
can  be  departed  from  by  construction,  or  can  be  judged  otherwise 
THAN  IF  IT  HAD  PASSED  YESTERDAY,  there  is,  properly  speaking,  no 
such  thing  as  written  law  in  England. 

Gentlemen,  you  will  find  me  justified  in  what  I  say  by  the  lan- 
guage of  the  statute  itself,  which  is  clear  and  unambiguous,  and  by 
tiie  declarations  of  its  genuine  meaning  by  subsequent  Parlia- 
ments. 

The  words  of  the  statute  of  the  25th  of  Edward  the  Third  are 
these : — 

"  Whereas  divers  opinions  have  been  before  this  time,  in  what 
case  treason  shall  be  said,  and  what  not — the  King,  at  the  request 
of  the  Lords  and  Commons,  has  made  a  declaration  as  hereinafter 
foUoweth : — 

"  When  a  man  doth  compass  or  imagine  the  death  of  our  Lord 
the  King,  or  of  our  Lady  his  Queen,  or  of  their  eldest  son  and 
heir ;  or  if  a  man  do  levy  war  against  the  King  in  his  realm,  or 
be  adherent  to  the  King's  enemies  in  his  realm,  giving  them  aid 
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and  comfort,  and  thereof  be  provably  attainted  of  open  deed  by 
people  of  their  condition." 

The  reason  of  passing  it,  as  expressed  by  the  act  itself,  and  by 
Lord  ^ale  and  Lord  Coke  in  their  Commentaries,  demonstrates 
the  illegality  of  any  departure  from  its  letter ;  because  it  was 
passed  to  give  certainty  to  a  crime  which,  by  jvdicial  constnu)- 
tionSy  had  before  become  uncertain.  Lord  Hale  says,  *^  That  at 
common  law  there  was  a  great  latitude  used  in  raising  offences 
to  the  crime  and  punishment  of  treason,  by  way  of  interpreta- 
tion and  arbitrary  construction,  which  brought  in  great  uncer- 
tainty and  confusion.  Thus,  accroaching  of  royal  power  was  a 
usual  charge  of  treason  anciently,  though  a  very  uncertain  charge ; 
80  that  no  man  couM  tell  what  it  was,  or  what  defence  to  make  to 
it"  He  then  proceeds  to  state  various  instances  of  cruelty  and 
vexation,  and  conclvdea  with  this  observation  : — 

"  By  these,  and  the  like  instances  that  might  be  given,  it  appears 
how  arbitrary  and  uncertain  the  law  of  treason  was  before  the 
STATUTE  of  the  25th  of  Edward  the  Third,  whereby  it  came  to 
pass  that  almost  every  offence  that  was,  or  seemed  to  be,  a  breach 
of  faith  or  allegiance,  was,  by  corbstruction,  and  conseqtience,  and 
interpretation,  raised  into  the  offence  of  high  treason." 

To  put  an  end  to  these  evils,  therefore,  and  to  give  to  the  har- 
rassed  subjects  of  England  security  and  peace,  this  sacred  law  was 
made;  but  for  a  season  with  very  little  effect,  because  wicked 
judges  still  broke  in  upon  its  protecting  letter  by  arbitrary  con- 
structions, insomuch  that  Lord  Hale  observes,  that  although  the 
statute  of  Edward  the  Third  had  expressly  directed  that  nothing 
should  be  declared  to  be  treason  but  cases  within  its  enacting  letter 
— *'yet  that  things  were  so  carried  by  parties  and  factions  in  the 
succeeding  reign  of  Richard  the  Second  that  it  was  little  observed ; 
but  as  this  or  that  party  got  the  better,  so  the  crime  of  high  treason 
was  in  a  manner  arbitrarUy  imposed  and  adjudged,  which  by  various 
vicissitudes  and  revolutions  mischiefed  all  parties,  first  or  last,  and 
left  a  great  inquietude  and  unsettledness  in  the  minds  of  the  people, 
and  was  one  of  the  occasions  of  the  unhappiness  of  that  King." 

All  these  mischiefs,  he  further  observes,  arose  from  breaking  the 
great  boundary  of  treason  by  a  departure  from  the  letter  of  the 
statute,  which  was  so  great  a  snare  to  the  subject  that  after  many 
temporary  Acts  of  Parliament  passed  and  repealed,  and  many  vex- 
atious and  illegal  judgments  clashing  with,  and  contradicting  one 
another,  the  statute  of  Queen  Mary  was  at  last  enacted,  which 
swept  them  all  away ;  and,  as  Lord  Coke  observes  in  his  Com- 
mentary upon  it,  in  the  Second  Institute,  not  only  set  up  again  the 
very  letter  of  the  statute  of  the  25th  of  Edward  the  Third,  but 
repealed  all  judicial  interpretations  past,  and  prohibited  all  recur- 
rence to  them  in  future. 

I  will  give  it  you  in  his  own  words : — "  In  this  statute  of  Mary 
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two  things  are  to  be  observed :  First,  That  the  word  expressed  in 
the  statute  of  Mary  excludes  all  implications  or  inferences  whatso- 
ever ;  Secondly,  That  no  former  attainder,  Judgment,  precedent, 
resolution,  or  opinion  of  Judges  or  justices,  of  high  treason^  other 
than  such  as  are  specified  and  expressed  in  the  statute  of  mkoard 
the  Third,  are  to  he  followed  or  drawn  inio  example.  For  the 
WORDS  BE  PLAIN  AND  DIRECT — *  That  from  heuceforth  no  act,  deed, 
or  offence,  shall  be  taken,  had,  deemed,  or  adjudged  to  be  high 
treason,  but  only  such  as  are  declared  and  expressed  m  the  said  Act 
of  the  25th  of  Edward  the  Third,  any  Act  of  Parliament  or  statute 
after  the  25th  of  Edward  the  Third,  or  any  other  declaration  or 
maiter  to  the  oontrarjr  notwithstanding/  " 

I  do,  therefore,  maintain  that  the  statute  of  King  Edward  the 
Third,  plain  in  itself,  and  rendered  still  more  so  by  the  Parliamen- 
tary exposition  of  the  Act  of  Queen  Mary,  is  a  peremptory  rule, 
and  that  no  appeal  can  be  had  upon  the  subject  to  any  writers  or 
decisions,  whatever  may  be  the  reputation  of  the  one  of  the  author- 
ity of  the  other. 

I  find  nothing,  however,  in  any  writer  of  character,  or  in  any 
decision,  which  deserves  the  name  of  authority,  to  which  such  an 
appeal  could  successfully  be  made.  Lord  Hale  nowhere  says  that 
a  conspiracy  to  subvert  the  Oovemment,  or  any  rebellion  ^inted 
merely  at  the  King's  royal  authority,  is  high  treason  within  liiis 
branch  of  the  statute.  He  uniformly  considers  the  crime  as  a  de- 
sign against  the  King's  natural  life  ;  and  treats  nothing  even  as 
an  overt  act  of  it  that  is  not  so  pointed  against  the  King's  person 
as  to  be  legal  evidence  of  a  conspiracy  against  his  existence.  "  If 
men,"  says  Hale,  **  conspire  the  death  </  the  King,  and  thereupon 
provide  weapons,  or  send  letters  in  the  execution  of  it,  this  is  an 
overt  act  within  this  statute."  Undoubtedly  it  is — ^but  mark  the 
principle,  and  attend  to  Lord  Hale's  language,  which  is  plainly  this : 
— If  men  jconspire  the  death  of  the  King,  and  do  these  things  in 
execution  of  the  conspiracy,  the  things  so  done  are  legal  evidences 
of  the  treason  ;  but  the  treason,  which  is  the  intention  of  the  mind 
against  the  King's  life,  must  first  exist  before  any  step  could  be 
taken  in  pursuance  of  it 

Another  passage  in  Lord  Hale  upon  which  the  whole  argument 
against  us  appears  in  a  manner  to  be  built,  is  in  my  mind  equally 
clear,  and  perfectly  consistent  with  the  letter  of  the  statute : 

*'  If  men  conspire  to  imprison  the  King  by  force  and  a  strong 
hand  until  he  has  yielded  to  certain  demands,  and  for  that  purpose 
gather  company,  or  write  letters,  that  is  an  overt  act  to  prove  the 
compassing  the  King's  death ;  for  it  is  in  effect  to  depose  him  of 
his  kingly  government,  and  was  so  adjudged  by  all  the  judges  in 
Lord  Cobham's  case." 

Here  you  observe  that  the  conspiracy,  even  to  imprison  the  King, 
is  not  stated  as  a  substantive  act  of  treason,  independently  of  a 


Digitized  by  VjOOQ IC 


SPBECH  FOB  JOHN  HORNE  TOOKE.  249 

desi^  against  his  life,  but  only  as  an  overt  act  to  prove  the  com- 
passing of  his  DEATH ;  and  so  far  was  Hale  from  considering  that 
constructive  attempts  upon  the  King's  government  or  authoriiy^ 
without  direct  force  pointed  against  his  person,  could  even  be  offered 
as  evidence  to  support  an  indictment  for  compassing  his  death,  that 
he  seems  anxious  to  prevent  the  reader  from  running  to  such  a 
conclusion ;  for  he  immediately  afterwards  says :  *'  But  then  this 
must  be  intended  of  a  conspiracy  forcibly  to  detain  and  imprison 
the  King." 

Grentlemen,  I  have  only  troubled  you  with  these  observations  to 
prevent  anything  which  has  been  offered  as  evidence  upon  this  trial 
from  being  at  all  confounded  in  your  minds  as  connected  with  the 
charge.  We  have  indeed  attempted  nothing  against  the  King's 
government;  but  leaving  that  still  to  be  the  question,  there  is  not 
a  tittle  in  the  whole  body  of  the  proof  which  has  any,  the  remotest, 
relation  to  any  conspiracy  to  seize  the  King  or  to  depose  him, 
which  alone  could  support  the  charge  of  compassing  the  King's 
death  ;  for  the  indictment  itself  does  not  point  even  to  any  conspi- 
racy to  depose  the  King  directly  by  force  against  his  pjerson,  but 
only  consls-uctively,  through  the  medium  of  a  subversion  of  the 
Grovemment. 

Gentlemen,  the  charge,  therefore,  which  the  Crown  seeks  to  bring 
home  to  us — not  only  as  it  is  to  be  collected  from  the  indictment, 
but  as  it  is  explicitly  pointed  by  the  argument — is  this :  That  a  de- 
sign was  formed  to  call  a  convention  of  the  nation,  and  that  the 
prisoner  at  the  bar  was  engaged  in  it;  that  he  consulted  with 
others  for  the  appointment  of  committees  of  co-operation  and  con- 
ference, consisting  of  the  persons  now  in  prison,  who  were  dele- 
gated by  the  two  great  London  societies  at  the  head  of  the  con- 
spiracy ;  and  that  the  convention  which  was  to  be  assembled  as  the 
result  of  this  confederacy  was  to  destroy  by  force  the  legal  govern- 
ment of  the  country,  and  to  form  itself  into  a  legislature  for  the 
nation :  thereby  superseding  not  only  the  functions  of  the  three 
branches  of  Parliament,  but  the  executive  authority  of  the  Crown — 
that  this,  and  this  alone,  was  the  secret  object  of  all  these  societies, 
though  covered  with  popular  pretexts  of  restoring  the  constitution, 
until  their  machinations  should  be  sufficiently  ripe  to  throw  off 
the  veil,  to  avow  their  principles,  and  to  establish  them  by  force : 
that  this,  therefore,  amounted  to  a  conspiracy  to  depose  the  King, 
which  was  an  overt  act  of  high  treason  for  compassitg  his  death. 

Grentlemen,  I  am  sure  I  have  done  justice  to  the  Crown  in  my 
statement  of  its  proposition ;  and  I  will  be  equally  jnst  in  my 
answer  to  it.  For  1  admit  that  if  the  Attomey-Greneral  satisfies 
you  upon  the  fact  that  this  proposition  is  true,  he  gives  you  evi- 
dence from  whence  it  ought  to  be  left  for  your  very  serious  judg- 
ment whether  those  who  were  engaged  in  a  conspiracy  to  usurp  the 
King's  authority  might  not  be  reasonably  supposed  to  have  also 


Digitized  by  VjOOQ IC 


250  SPEECH  FOR  JOHN  HORNE  TOOKE. 

contemplated  his  destruction,  which  was  so  likely  to  follow  from 
the  annihilation  of  his  office.  I  desire  it  may  be  remembered  that 
I  have  never  denied,  either  now  or  upon  the  former  trial,  that  the 
destruction  of  the  King's  natural  life  was  not  a  probable  conse- 
quence of  a  forcible  coercion  of  his  person  for  the  extinction  of  his 
authority ;  nor  that  an  act  done  with  deliberation,  leading  to  a 
mainly  probable  consequence,  is  not  good  evidence  of  the  intension 
to  produce  ihat  conseqtcence.  My  whole  argument  has  only  been,  and 
still  is,  tliat  the  intention  against  the  King's  life  is  the  crime;  ihat 
its  existence  is  matter  o//a>ct,  and  not  matter  of  law;  and  that  it 
must,  there/ore,  be  collected  by  you,  the  jury,  instead  of  being  made 
the  abstract  result  of  a  legal  proposition,  fiom  any  fact  which  does 
not  directly  embrace  and  comprehend  the  intention  which  constitutes 
the  treason. 

But  that  this  is  the  law  of  England,  and  the  law  immediately 
applicable  to  the  present  question,  fortunately  does  not  depend  upon 
any  argument  of  mine,  nor  upon  any  appeals  I  have  made  to  the 
authoritative  writings  of  the  sages  of  the  profession.  I  have  a  much 
better  security  for  my  purpose — the  security  that  what  his  Lordship, 
who  is  to  assist  you  in  your  deliberations,  has  said  upon  one  occa- 
sion, he  will  say  upon  another.  I  have  the  express  and  direct  au- 
thority of  Lord  Chief- Justice  Eyre,  in  that  part  of  his  charge  to  the 
grand  jury,  where  he  laid  before  them  the  very  matter  we  are  now 
engaged  in  for  their  consideration.  "  If,"  says  his  Lordship,  '*  there 
be  ground  to  consider  the  professed  purpose  of  any  of  these  asso- 
ciations, a  reform  in  Parliament,  as  mere  colour,  and  as  a  pretext 
held  out  in  order  to  cover  deeper  designs,  designs  against  the  whole 
constitution  and  government  of  the  country,  the  case  of  those  em- 
barked in  such  designs  is  that  which  I  have  already  considered. 
Whether  this  be  so  or  not,  is  mere  matter  of  fact  ;  as  to  which 
I  shall  only  remind  you,  that  an  inquiry  into  a  charge  of  this  nature, 
which  undertakes  to  make  out  that  the  ostensible  purpose  is  a  mere 
veil,  under  which  is  concealed  a  traitorous  conspiracy,  requires  cool 
and  deliberate  examination,  and  the  most  attentive  consideration  ; 
and  that  the  result  should  be  perfectly  clear  and  satisfactory.  In 
the  affairs  of  common  life,  no  man  is  justified  in  imputing  to  an- 
other a  meaning  contrary  to  what  he  himself  expresses,  but  upon 
the  fullest  evidence."  This  the  learned  Judge  lays  down  with  the 
greatest  propriety  as  a  general  rule  of  evidence,  applicable  to  all 
cases,  and  therefore  most  emphatically  applicable  to  high  treason, 
where  the  prisoner  is  not  to  be  criminated  by  conjectures,  and 
inferences,  or  strains  of  wit,  but  provably  attainted,  according  to 
the  language  of  the  statute.  It  must  be  remembered,  too,  that 
this  sound  and  salutary  doctrine  was  not  delivered  by  the  Court  as 
an  abstract  proposition,  but  the  application  of  it  was  directly  pointed 
to  the  occasion,  and  given  to  the  grand  jury  as  a  standard  to  direct 
their  judgments  in  the  ve^-y  matter  before  us.    The  cause  therefore 
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is  brought  beyond  the  power  of  evasion  or  controversy,  to  one  short 
point,  disentangled  from  all  ambiguity  or  legal  distinction;  since,  upon 
the  express  authority  of  the  Court  which  sits  to  try  the  prisoner,  in- 
dependently of  all  other  authorities,  it  is  a  mere  naked  question  of 
fad  which  you  are  to  examine  :  there  is  nothing  which  can  affect 
him  legaUy,  or  which,  it  is  even  contended,  can  affect  him,  unless 
ycu  are  prepared  to  say,  upon  your  oaths,  in  the  presence  of  God 
and  your  country,  that  you  have  materials  in  evidence  before  you, 
from  whence  you  feel  yourselves  bound  in  conscience  to  pronounce 
that  the  parties  who  engaged  in  the  proposition  of  holding  a  con- 
vention did  NOT  engage  in  it  according  to  their  professions  to  collect 
the  public  opinion  upon  the  subject  of  national  abuses,  and  for  the 
consideration  of  constitutional  redress,  but  for  the  direct,  though  con- 
cealed purpose,  of  resisting,  by  force,  the  authority  of  Parliament. 
I  repeat  the  expression — of  resisting,  by  force,  the  authority  of  Parlia- 
ment, and  assuming  to  themselves  the  control  and  dominion  of  the 
nation.  This  is  the  fact  to  be  made  out,  and  the  burden  of 
THE  PROOF  IS  UPON  THE  Crown.  I  do  uot  staud  here  to  disprove, 
but  to  examine  what  has  been  proved ;  and  I  confess  myself,  there- 
fore, to  be  utterly  at  a  loss  how  to  pursue  my  discourse — for  you 
have  heard  nothing  upon  which  you  would  pull  a  feather  out  of  a 
sparrow's  wing.  There  is  not  only  no  evidence  upon  which  reason- 
able men  might  deliberate  between  a  verdict  of  Guilty  or  Not  Guilty, 
but  literally,  no  evidence  at  all  ;  nothing  that  I  could  address 
myself  to,  but  through  the  medium  of  ridicule,  which,  much  as  it 
would  apply  to  the  occasion  in  other  respects,  it  would  be  indecent 
to  indulge  in  upon  a  great  state  trial,  so  deeply  concerning  the 
dignity  of  the  country,  and  so  seriously  affecting  the  unfortunate 
persons  whom  I  shall  be  called  upon  to  defend  hereafter. 

Let  not  however,  this  condition  of  a  prosecution,  commenced 
under  such  exalted  auspices,  depend  upon  my  single  assertion,  but 
let  it  be  brought  to  the  test  of  examination. 

The  Attorney-General  contends  that  he  has  made  out  provably — 
t.e.,  without  the  possibility  of  a  reasonable  doubt — that  this  conven- 
tion was  projected  for  the  detestable  purpose  charged  by  the  indict- 
ment ;  and  that  their  avowed  objects  were  nothing  but  a  surface  of 
colour  and  deceit.  He  says,  that  two  societies  were  set  on  foot 
in  this  town  for  these  traitorous  objects;  that  one  of  them  (the 
Constitutional  Society)  was  instituted  by  Mr  Tooke,  and  that  he 
organised  and  superintended  the  others;  that  he  prepared  their 
resolutions ;  that  he  superintended  their  correspondence  with  similar 
societies,  which  were  established  at  Sheffield,  Manchester,  Birming- 
ham, Edinburgh,  Perth,  and  most  of  the  populous  towns  in  both 
parts  of  Great  Britain ;  and  that  the  whole  body  of  their  communi- 
cations with  one  another  manifested  their  design  against  the  very 
being  of  the  Government.  This  is  the  proposition :  but  has  he 
proved  it,  or  any  part  of  it  ?    I  answer,  He  has  not.     In  the  first 
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place,  did  Mr  Tooke  set  on  foot  the  Constitutional  Society  ?  I 
answer  again,  He  did  not.  It  was  instituted  by  a  most  worthy  and 
honourable  person,  who  will  be  called  before  you  as  a  witness,  if 
you  shall  not  think  your  time  misspent  in  hearing  evidence  where 
nothing  has  been  proved  :  it  was  instituted  by  Major  Cartwright,  a 
man  as  much  attached  to  the  constitution  of  his  country,  and  as 
enlightened  to  understand  it,  as  any  one  who  hears  me,  whatever 
may  be  his  station.  This  assertion  is  not  made  from  the  instruc- 
tions of  a  brief;  I  speak  from  my  own  knowledge  of  the  man. 
Major  Cartwright,  who  began  that  institution,  continued  to  be  a 
member  of  it  during  the  progress  of  its  proceedings  arraigned 
before  you  :  he  is  a  member  of  it  now ;  and  he  will  tell  you  that 
he  shall  continue  to  be  one,  notwithstanding  this  prosecution,  until 
its  objects  are  accomplished. 

The  Constitutional  Society  was  instituted  by  this  gentleman  for 
the  object  which  it  has  uniformly  professed  and  adhered  to,  an 
object  which  it  pursued  in  common  with  some  of  the  greatest  and 
wisest  men  which  this  country  has  for  ages  produced.  It  was  insti- 
tuted to  produce,  if  possible,  by  the  progressive  influence  of  public 
opinion,  a  reform  m  the  Commons'  House  of  Parliament  ;  a 
measure  certainly  not  originated  by  Major  Cartwright,  but  forced 
by  the  corruptions  of  Parliament  itself,  and  the  consequent  cala- 
mities of  our  country,  upon  the  attention  of  every  enlightened 
statesman  during  the  present  reign.  The  father  of  the  present 
Minister  uniformly  and  publicly  imputed  the  calamities  of  Great 
Britain  to  this  fatal  source.  The  succession  of  destructive  wars, 
without  a  national  object ;  the  rash  and  improvident  expenditure 
of  public  money ;  the  ravages  upon  the  constitution  by  the  influ- 
ence of  the  Crown — were  all  of  them  Ascribed  by  this  great  states- 
man to  the  loss  of  that  control  in  the  people  over  the  proceedings 
of  Parliament  which  they  were  entitled  to  by  the  ancient  principles 
of  the  constitution.  The  great  Earl  of  Chatham  was  one  of  the 
first  persons  who  called  the  attention  of  the  public  to  the  absolute 
necessity  of  a  reform  in  Parliament  to  redeem  the  nation  from  ruin ; 
it  was  the  great  feature  of  his  life,  and  the  foundation  of  his  fame. 

As  the  avowed  objects  of  the  society  were  thus  originated  and 
countenanced  by  persons  of  the  highest  station,  let  us  see  whether 
it  was  instituted  for  the  perversion  of  these  principles  by  obscure 
and  necessitous  men  Gentlemen,  the  contrary  is  most  notorious  ; 
and  it  may  be  established  by  referring  to  the  names  of  the  original 
members.  The  Duke  of  Richmond  was  one  of  the  earliest ;  and  he 
pushed  the  principle  and  the  practice  of  reformation  very  much 
farther  than  Mr  Tooke  has  ever  been  disposed  to  follow  him — ^a  fact 
which  I  promise  to  establish  by  the  uniform  tenor  of  his  life.  Mr 
Tooke  considered  the  disposition  of  the  popular  franchise  of  election 
as  matter  of  expediency  in  Government,  and  to  be  moulded  by 
Parliament  in  its  discretion  for  the  attainment  of  constitutional 
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freedom ;  the  Duke,  on  the  other  hand,  considered  universal  suffrage 
to  be  an  inherent  privilege  of  the  people,  to  be  claimed  by  men  as 
OF  RIGHT,  and  not  yield^  to  them  as  an  indulgence.  It  is  not  to 
be  wondered  at,  therefore,  that  his  Grace's  doctrines  should  acquire 
the  ascendancy ;  since  independently  of  his  illustrious  patronage, 
they  were  more  flattering,  and  better  calculated  for  a  rapid  progress. 
I  agree  with  the  Duke  of  Richmond  that  there  exists  in  tne  people 
of  England,  as  in  every  people,  an  inherent  right  to  be  governed 
according  to  the  universal  assent  of  the  community ;  but  I  think 
that  the  people  would  judge  weakly  for  themselves  by  desiring  their 
representatives  to  carry  forward  to  the  Crown,  for  its  ratification, 
the  system  of  universal  suffrage.  Yet,  while  I  say  this,  as  Mr 
Tooke's  sentiments,  and  as  my  own,  I  confess,  at  the  same  time, 
that  the  arguments  by  which  the  Duke  of  Bichmond  supported  his 
system,  and  which  has  been  uniformly  followed  by  all  the  other 
prisoners,  were  not  calculated  to  impose  upon  the  ignorant,  but  are 
well  worthy  of  attention  and  consideration  from  the  wise.  The 
Duke's  argument  was  of  this  sort  (I  do  not  profess  to  adopt  the 
very  phrase) :  "  When  it  is  conceded,"  says  his  Grace,  "  that  some 
reform  of  Parliament  is  indispensably  necessary  for  the  safety  of  the 
country,  who  is  to  insure  a  reform  that  will  give  general  satisfaction, 
and  produce  obedience  and  stability  ?  If  you  go  to  a  given  extent, 
founded  upon  principles  of  expediency,  others,  upon  the  same  prin- 
ciples, will  seek  to  push  it  to  an  extent  still  further,  and  others  to 
an  extent  beyond  that;  so  that  reformation,  however  pure  the 
design  of  its  author,  instead  of  giving  firmness  and  vigour  to  Go- 
vernment, would  only  be  the  parent  of  discontent."  This  was  the 
difficnlty  which  occurred  to  the  Duke ;  and  out  of  it  he  saw  no 
road,  as  he  himself  expresses  it,  but  a  reform  upon  principle,  which 
grants  nothing  from  expediency  or  favour,  "  but  which  gives  to 
EVERY  man  his  OWN."  Theso  were  his  Grace's  doctrines,  as  I  shall 
read  them  presently  from  the  work  which  he  acknowledged  in  the 
course  of  his  former  evidence,  and  which  appears,  throughout  the 
whole  cause,  to  have  been  the  very  scripture  of  all  these 
SOCIETIES.  These,  I  doubt  not,  are  his  Grace's  opinions  still ;  for 
though  a  man  may  change  his  sentiments  in  matters  which  depend 
upon  policy  and  expediency — though  he  may  think  it  prudent  to 
grant  at  one  time  that  which  further  reflection  may  suggest  to  be 
unwise  to  be  granted,  yet  no  honest  man  can  change  his  mind  as 
to  the  propriety  of  giving  to  every  man  what  he  believes  and 
acknowledges  to  be  his  own.  But  the  Duke  of  Richmond's  opinions 
are  not  the  question :  it  is  sufficient  for  me,  that  when  these  opinions 
were  published,  and  for  a  long  time  insisted  on  by  this  intelligent 
and  illustrious  person,  no  man  living  thought  of  imputing,  or  can 
now  reasonably  impute,  to  him  a  design  to  overturn  the  constitution, 
or  to  enervate  its  functions.  Yet  you  are  now  called  upon  to  devote 
to  infamy  and  death  the  gentleman  whom  I  am  defending,  not 
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indeed  for  treading  in  the  Duke  of  Bichmond*8  steps — not  indeed 
for  adopting  the  plan  of  universal  suflFrage,  or  for  following  it  up 
by  the  same  means  which  the  Duke  has  recommended, — but  for 
shrinking  to  a  plan  far  more  restrained  and  moderate,  and  declining 
even  to  effect  that  system  of  moderation  by  the  procedure  which  the 
Duke  both  inculcated  and  practised. 

But  it  seems  all  these  doctrines  and  proceedings  are  but  colour 
and  deceit,  manifested  by  the  discipline  and  regularity  of  their 
siege  against  the  character  and  authority  of  Government.    The 
conspiiators  sat,  it  seems,  by  delegated  authority,  from  multitudes 
too  large  for  consultation.     They  did  so,  certainly ;  still  pursuing 
the  example,  in  form  as  well  as  in  substance,  of  the  highest  men  in 
the  kingdom,  among  whom,  by  the  bye,  are  to  be  found  many  of  the 
members  of  that  Government  which  has  levied  this  prosecution. 
I  will  prove  to  you  (for  I  have  now  in  court  some  of  the  first  and 
most  honourable  men  in  the  kingdom  to  prove  it),  that  in  the  year 
1780  the  very  same  plan  of  delegation  from  large  bodies  was 
adopted,  and  for  the  identical  object  of  correcting,  by  the  formid- 
able engine  of  public  discountenance  and  censure,  the  improvident 
expenditure  of  public  money,  wrung  from  the  people  by  corrupt 
influence  in  the  House  of  Commons.     I  will  prove  that,  for  the 
express  and  avowed  purpose  of  reforming  the  Government  of  the 
kingdom,  these  honourable  persons,  who  were  never  accused  or 
suspected  of  treason,  sat  in  convention  in  the  Guildhall  of  the  city 
of  London ;  delegates  for  different  districts  were  appointed,  some 
of  whom  are  now  in  my  eye ;  and  you  will  find  in  short  that  no 
one  step,  in  form  or  in  substance,  has  been  taken  by  the  unfor- 
tunate persons  who  are  now  the  subjects  of  this  prosecution,  that 
were  not  taken,  and  in  my  opinion  legally  and  constitutionally 
taken,  by  their  superiors,  whose  examples  they  have  followed.     Let 
my  expressions  be  properly  understood.     I  stand  upon  a  great 
theatre,  and  should  be  sorry  to  say  anything  which  I  can  have 
occasion  to  recall.     Let  it  be  recollected  that  I  am  not  defending 
all  the  papers  which  have  been  read.     Some  of  them  are  rash  and 
absurd  in  the  extreme ;  many  of  them  are  indecent ;  many  of  them 
clash  with  one  another,  which  is  not  surprising,  since  they  were 
written  by  persons  of  various  descriptions,  who  had  no  communica- 
tion with  one  another.    But  that  is  not  the  question.    The  question 
is,  What  loere  the  objects  of  these  societies,  from  the  result  of  the 
whole  evidence?    These  papers  are  not  prosecuted  as  libels,  but 
are  charged  to  have  been  written  toith  the  intention  to  promote  a 
convention  to  supersede  and  assume  the  Government.    But  will  any 
honest  man  say  that  he  can  collect  from  these  writings,  taken  in  a 
mass,  and  as  indicative  of  the  pursuits  of  their  authors,  any  such 
intention  or  system  ?    On  the  contrary,  it  is  impossible  to  listen  to 
them  with  common  candour  and  attention,  without  observing  that 
the  needle  is  not  truer  to  the  pole,  though,  when  it  is  disturbed 
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and  agitated,  it  oscillates  round  the  point  of  its  attraction,  than 
these  poor  people  were  to  the  promotion  of  reform  in  the  Commons' 
House  of  Parliament,  by  collecting  the  sense  of  the  people  on  the 
sabject ;  conscious  that,  though  Parliament,  as  the  Duke  of  Eich- 
mond  expresses  it,  would  not  spontaneously  yield  what  those  who 
sway  it  have  a  corrupt  interest  in  refusing,  yet  that  it  might  be 
obtained  by  that  which  must,  and  will  in  the  end,  obtain  every- 
thing from  any  Government,  however  constituted — the  slow,  gra- 
dual, and  progressive  effect  of  public  opinion.  This  was  their 
object ;  and  I  do  maintain  here,  in  my  own  person,  that  it  is  the 
privil^e  of  Englishmen  so  to  collect  the  opinion  of  the  country, 
and  that  it  is  the  duty  of  Parliament,  nay,  its  very  use  and  office 
in  the  state,  to  attend  to  and  to  give  effect  to  the  opinions  so  col- 
lected- An  eminent  person,  whose  writings  I  have  often  had 
occasion  to  cite,  expresses  this  sentiment  with  admirable  justness 
and  force, — "  The  virtue,  spirit,  and  essence  of  the  House  of  Com- 
mons consists  in  its  being  the  express  image  of  the  feelings  of  the 
nation.  It  was  not  instituted  to  be  a  control  upon  the  people,  as 
of  late  has  been  taught  by  a  doctrine  of  the  most  pernicious  ten- 
dency, but  was  designed  as  a  control  for  the  people.  It  was 
supposed  originally  to  be  «o  part  of  the  standing  Government  of 
this  country  ;  but  was  considered  as  a  control  upon  it,  issuing  im- 
mediately from  the  great  body  of  the  people,  and  speedily  to  be 
resolved  into  the  mass  from  whence  it  arose." 

To  bring  back  the  House  of  Commons  to  this  genuine  office  and 
character,  by  fixing  the  public  attention  to  its  departure  from  it, 
was  the  obvious  drift  of  all  the  proceedings  of  the  societies,  as  they 
are  fairly  to  be  collected  from  the  evidence.  Undoubtedly  there 
are  among  the  papers  strong  invectives  against  unbridled  monar- 
chies, because  they  were  written  while  monarchs,  having  no  law  but 
their  unbridled  ambitions,  were  laying  waste  the  liberties  of  the 
world.  There  are,  I  admit,  strong  censures  upon  those  corruptions 
which  have  embarked  this  country  in  a  system  (as  they  thought  it) 
of  tyranny  and  injustice ;  but  there  is  nothing  in  them  which  touches 
the  King  of  Great  Britain's  majesty  or  office,  or  the  hereditary 
dignity  of  the  peers  ;  there  is  nothing  which  glances  at  a  wish  to 
introduce  a  republic  into  England  ;  there  is  strong  democracy,  in- 
deed, but  it  is  confined  to  its  proper  sphere — to  the  restoration  of 
the  House  of  Commons,  which  is  the  constitutional  democracy 
OF  England. 

The  House  of  Commons  is  perpetually  talked  of  as  if  it  were  a 
self-existing  body,  independent  of  the  people ;  whereas  it  is  their 
mere  agent,  the  organ  by  which  they  speak  and  act,  and  which  be- 
trays and  abdicates  its  trust  the  moment  that  it  assumes  a  language 
of  its  own,  which  the  people  do  not  auspicate  and  approve.  Take 
away  such  a  House  of  Commons  from  the  British  Government, 
remove  the  control  which  the  people  have  in  it  upon  the  executive 


Digitized  by  VjOOQ IC 


256  SPEECH  FOR  joe:^  horne  tooke. 

authority  by  the  free  choice  of  their  representatives,  and  then  tell 
me  how  it  differs  from  tl\e  most  despotic  establishments,  which  are 
the  just  detestation  of  the  world.  Yet  how  can  it  be  asserted  that 
the  people  of  England  have  that  control,  if  they  have  not  the  free 
choice  which  bestows  it?  The  Society  of  the  Friends  of  the 
People,  part  of  whose  proceedings  the  Crown  has  thought  fit  to 
make  evidence,  and  to  speak  of  with  respect,  have  placed  upon  the 
journals  of  the  House  of  Commons,  and  demonstrated  by  positive 
evidence,  this  fallen,  humiliated  condition  of  the  country.  They 
offered  to  prove,  that  peers  and  the  Treasury  ^tually  nominate 
ninety  members,  and  procure,  by  influence,  the  return  of  seventy- 
seven  more,  making  together  one  hundred  and  sixty-seven;  that 
ninety-one  individual  commoners  in  the  country  procure  the  election 
of  one  hundred  and  thirty-nine,  and  that  one  hundred  and  sixty- 
two  individuals  absolutely  return  three  hundred  and  six  members 
— a  majority  of  the  entire  House  of  Commons. 

Gentlemen,  this  is  no  va^ue  assertion  of  mine.  I  am  reading 
the  precise  state  of  it,  as  it  was  offered  by  a  regular  motion  in 
Parliament,  which  I  had  myself  the  honour  to  second.  We  offered 
to  establish,  that  one  hundred  and  sixt]^-two  persons  did  actually 
return  three  hundred  and  six  out  of  five  hundred  and  fifty-eight, 
which  is  a  majority  of  the  House.  So  that  everything  that  is  to 
bind  and  ascertain  your  rights  or  mine ;  every  measure  that  is  to 
promote  the  glory,  or  to  bring  on  the  destruction  of  the  country ; 
every  act  or  system  of  government,  which  is  either  to  give  us  the 
continued  prosperity  of  peace,  or  to  afflict  us  with  wasting  and 
calamitous  wars ;  every  event  that  may  render  this  mighty  nation 
flourishing  and  happy  to  the  latest  posterity,  or  bend  it  down  to 
the  ignominious  yoke  of  foreign  or  domestic  enemies ;  all  these 
heartstrings  of  a  people,  instead  of  depending  upon  a  House  of 
Commons,  proceeding  from  themselves,  are  to  be  pulled  and  torn 
asunder  as  the  caprice  or  interest  of  one  hundred  and  sixty-two 
individuals,  who  choose  representatives  for  the  whole  kingdom, 
may  suffer  or  direct.  Yet  we  are  told  that  it  is  the  pride  and 
glory  of  the  English  Government  that  by  law  we  are  equal,  living 
under  the  same  sanction,  and  enjoying  similar  privileges. 

Gentlemen,  all  this  was  made  manifest  to  the  House  of  Com- 
mons by  the  honourable  gentleman  who  made  the  motion  I  allude 
to,  and  who  held  a  language  which  the  meanest  man  in  England 
can  understand.  His  language  was  this — "  I  assert  this  to  be  the 
condition  of  England ;  if  you  say  it  is  not^  do  justice  to  yourselves 
by  calling  upon  us  for  the  proof,  and  expose  your  calumniators  to 
reproach ;  but  if  it  be  the  condition  of  England,  shall  it  not  be 
redressed?"  Gentlemen,  the  proof  was  not  received,  and  the 
grievance  continues.     This  is  the  clue  to  the  whole  evidence. 

I  do  not  mean,  therefore,  to  say  (and  let  it  be  understood  that  I 
have  not  said),  that  my  clients  would  not  be  equally  guilty,  and 
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equally  subject  to  capital  punishment,  if  under  the  irritation  of 
this  or  any  other  grievance,  they  bad  said,  **  Let  us  supersede  this 
surreptitious  Parliament,  and  hold  a  convention  to  assume  its 
functiona"  When  I  asserted  that  the  people  in  this,  and  in 
every  country,  had  a  right  to  change  their  Government,  I  never 
meant — ^what  must  have  been  supposed  by  the  Court,  from  the 
indulgent  interruption  I  received — I  never  meant  that  each  indi- 
vidusd,  choosing  for  himself,  might  rise  in  arms  to  overturn  by 
force  an  established  constitution.  Far  from  it,  gentlemen ;  I 
meant  to  say — what  the  people  of  England  will  be  the  last  to  mis- 
understand, as  they  were  the  first  to  practise — ^that  all  governments 
stand  upon  the  public  will,  and  ought  to  endure  only  for  the  public 
benefit ;  and  that  when  this  sacred  maxim  is  forgotten,  or  trampled 
upon,  a  nation  without  the  conspiracy  of  individuals  which  criminal 
law  can  act  upon  will,  sooner  or  later,  do  itsdf  jvLstice.  I  meant 
further  to  say,  that  when  I  observe  men  referring  to  these  great 
and  original  principles  of  society ;  when  I  see  them  recurring,  in 
argument,  to  the  deeds  of  freedom  which  their  ancestors  have 
achieved;  when  I  see  Englishmen  particularly  referring  to  the 
glorious  era  of  the  Revolution,  when  their  fathers  drove  from  the 
inheritance  of  the  Crown  a  race  of  kings  which  had  reigned  over 
thera  almost  time  beyond  memory,  and  sent  for  a  private  man  {to 
them  at  least)  to  govern  in  their  stead ;  when  I  contemplate  this 
disposition,  I  am  so  far  from  considering  it  to  be  an  attack  on  the 
King's  authority,  that,  in  my  mind,  it  is  a  fresh  confirmation  of, 
and  exultation  in  his  title.  His  Majesty  is  the  King  of  the 
people,  upon  the  principle  alone  that  the  people  can  change  their 
kings ;  and  it  is  the  most  glorious  title  which  any  prince  can  enjoy. 
These  aee  my  sentiments:  I  love  the  King,  but  I  can  have  no 
other  respect  or  afiection  for  him  than  that  wUch  grows  from  the 
common  relation  of  prince  and  subject ;  but  speaking  of  him  who 
by  the  course  of  nature  is  to  succeed  him,  and  feeling  much  more 
than  a  common  interest  in  his  prosperity  and  glory,  I  hold  the 
same  language,  and  have  ever,  publicly  and  privately,  held  it.  If 
he  is  not  to  inherit  and  to  fill  the  throne  upon  that  best  and  most 
honourable  title,  his  inheritance  is  not  worth  having,  and  is  not 
long  to  be  had.  They  who  act  upon  any  other  principle  betray 
the  King,  and  endanger  his  establishment.  Say  to  the  people  of 
[England,  "  This  is  your  constitution ;  it  is  not  fastened  upon  you 
as  a  weight  to  crush  you,  but  has  descended  to  you  from  your  wise 
forefathers  for  your  protection  and  happiness ;  it  is  their  institution, 
the  work  of  their  wisdom  and  their  heroic  valour,  as  they  made  it 
for  themselves  and  their  posterity,  so  you  may  change  it  for  you 
and  for  yours.  But  will  you  wantonly  destroy  your  inherit- 
ance ?  Say  this  to  them,  and,  to  use  the  expression  of  a  celebrated 
speaker,  in  the  case  of  America,  **  They  will  cling  and  grapple  to 
their  constitution,  and  no  force  under  heaven  will  tear  them  from 
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their  allegiance  to  it.'*  Let  those  then  who  govern  the  country, 
beware  how  they  propagate  the  fashionable  doctrines  of  corrupt 
power.  Let  them  recollect  that  the  English  people  are  generous 
and  enlightened,  and  know  the  value  of  their  ovm  institutions. 
Treat  them  with  liberality,  confidence,  and  justice,  and  nothing  is 
to  be  feared.  But  if,  on  the  other  hand,  a  system  of  constraint  and 
terror  is  to  be  pursued,  and  one  part  of  the  nation  frightened  or 
corrupted  to  defame  the  other,  I  tremble  to  think  of — ^1  dare  not 
give  utterance  in  this  place  to — ^.the  consequences. 

This  was  foreseen  by  the  Duke  of  Richmond,  and  was  the 
avowed  and  wise  reason  for  his  earnestness  in  the  cause  of  reform; 
and  he  so  expresses  it  in  his  publication,  which  the  whole  proof 
has  demonstrated  to  have  been  the  cause  and  the  model  of  all  the 
proceedings  before  you.  Why  then  are  their  motives  assumed  or 
argued,  against  the  whole  evidence,  to  be  different  ?  I  will  read 
the  passace : — 

"  The  lesser  reform  has  been  attempted  with  every  possible 
advantage  in  its  favour ;  not  only  from  the  zealous  support  of  the 
advocates  for  a  more  effectual  one,  but  from  the  assistance  of  men 
of  great  weight,  both  in  and  out  of  power.  But  with  all  these 
temperaments  and  helps  it  has  failed.  Not  one  proselyte  has  been 
gained  from  corruption ;  nor  has  the  least  ray  of  hope  been  held 
out  from  any  quarter,  that  the  House  of  Conmions  was  inclined  to 
adopt  any  other  mode  of  reform.  The  weight  of  corruption  has 
crushed  this  more  gentle,  as  it  would  have  defeated  any  more 
efficacious  plan,  in  the  same  circumstances.  From  that  quarter, 
therefore,  i  have  nothing  to  hope."  From  what  quarter  was  there 
nothing  to  hope  t  From  the  House  of  Commons,  which  had  been 
tried,  in  which  not  one  proselyte  had  been  gained  from  corruption. 
What  then  was  his  resource  ?  I  shall  give  it  to  you  in  his  own 
words :  "  It  is  from  the  people  at  large  that  I  expect  any  good ; 
and  I  am  convinced  that  the  only  way  to  make  them  feel  that 
they  are  really  concerned  in  the  business,  is  to  contend  for  their 
fvU,  clear^  and  indisputable  rights  oj^  universal  repreaeniationJ' 
Bights  that  are  repugnant  and  contradictory  cannot  exist  If  there 
be  a  right  in  the  people  to  universal  suf&age,  it  is  the  Gk)veriiment 
which  conspu*es  against  the  people,  and  not  the  people  against 
Government  But  my  client  offers  no  such  argument — he  differs 
totally  from  the  Duke  of  Richmond;  and  therefore,  when  his 
Grace  comes  here  to  give  evidence,  he  ought  not,  upon  the  only 
principle  which  can  justify  these  proceedings,  to  be  permitted  to 
retire ;  since  he  has  written  and  done  ten  times  more  than  can  be 
imputed  to  the  unhappy,  miserable  men  who  are  now  languishing 
in  prison  for  following  niuch  less  than  his  example.  His  Grace,  in 
the  same  paper,  expresses  himself  further,  in  these  remarkable 
words :  "  When  the  people  are  fairly  and  equally  represented  in 
Parliament,  when  they  have  annual  opportunities  of  changing  their 
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deputies,  and,  through  them,  of  controlling  every  abuse  of  Qovern- 
ment  in  a  safe,  easy,  and  legal  way,  there  can  be  no  longer  any 
reason  for  recurring  to  those  ever  dangerous,  though  somettmea 
necesaary,  expedients  of  an  armed  force ^  which  nothing  but  a  bad 
Government  can  justify.  Such  a  magnanimous  end  to  your  pro- 
ceedings, when,  alter  having  restored  liberty,  commerce,  and  free 
government  to  your  country,  you  shall  voluntarily  retire  to  the 
noble  character  of  private  citizens,  peaceably  enjoying  the  blessings 
you  have  procured,  will  crown  your  labours  with  everlasting  glory, 
and  is  worthy  the  genuine  patriotic  spirit  which  animates  the  Irish 
volunteers/'  Let  it  not  be  forgotten,  that  this  letter  was  addressed 
to  Colonel  Sharman,  comman£ng  a  large  armed  force  in  Ireland, 
wiHiout  commission  from  the  Crown. 

Grentlemen,  it  is  amazing  the  different  effect  which  the  same 
vmiings  have,  according  as  the  author  happens  to  be  cited  when 
the  work  is  read.  If  this  letter,  which,  coming  from  the  pen  of  the 
Duke  of  Bichmond,  is  only  a  spirited  remonstrance  against  corrupt 
ministers,  had  been  read  in  evidence  by  Mr  Shelton  at  the  table,  as 
the  letter  of  citizen  Margaret,  Sldrving,  or  Yorke,  the  whole  mass 
would  instantly  have  been  transmuted  into  high  treason  against  the 
King. 

But  it  seems  that  their  objects  were  different— for  that  it  is 
plain  they  had  abandoned  the  constitutional  mode  of  petition,  which 
was  alone  recommended  in  this  letter.  I  maintain  that  this  impu* 
tation  is  directly  in  the  teeth  of  the  whole  body  of  the  evidence. 
AU  the  witnesses,  both  now  and  upon  the  former  trials  and  the 
witnesses  too  for  the  Crown,  prove  the  very  reverse  :  they  all  say 
that  they  looked  to  success  through  the  slow  operatioa  <rf  reason ; 
that  they  knew  the  House  of  Commons  would  disregard,  as  it  had 
often  disregarded,  the  scattered  petitions  of  smaJl  rmrnbers ;  but 
that  if  they  could  collect  the  universal  seme  ofihepeople'xij^n  the 
subject,  the  success  of  their  object  would  be  insured,  and  insured 
through  the  regular  organs  of  Government.  How  else  were  the 
questions  on  the  slave  trade  carried  ?  Parliament  had  treated  the 
measure,  in  its  origin,  with  contempt ;  and  I  must  say,  that  the 
arguments  against  its  sudden  or  speedy  abolition  were  so  weighty, 
in  my  mind,  that  I  could  not  give  my  assent  to  it;  because  I  knew^ 
from  an  acquaintance  with  the  islands,  that  part  of  the  evidence 
was  erroneous  and  exaggerated,  and  because  I  thought  the  white 
population  totally  inadequate  and  insufficient  to  maintain  the 
settlements  established  under  the  faith  of  the  nation ;  but  when 
at  last  the  great  voice  of  the  people  of  England  came  to  be  collected 
together — when  Parliament  was  surrounded,  not  with  arms,  but  by 
petitions — I  recollected  that  I  was  a  representative  of  the  people, 
and  that  my  opinion  ought  to  be  controlled  by  the  judgment  of  the 
nation.  Many  others,  I  believe,  conducted  themselves  upon  the 
same  principle.    The  constituents  of  any  given  member  have  no 
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right  tx)  control  his  j  adgment,  but  the  voice  of  the  people  of  England j 
upon  any  subject^  ought  to  be  a  rule  to  the  House  of  Comnums. 
These  very  petitions,  upon  the  subject  of  the  slave  trade,  were 
collected  too  in  the  very  manner  which  now  gives  such  mighty 
offence :  they  were  managed  by  delegation  and  committees  of  con- 
ference and  co-operation  in  every  part  of  the  kingdom. 

Let  us  next  examine  what  part  of  the  offence,  upon  the  princi- 
ples it  is  contended  to  exist,  applies  peculiarly  to  the  unfortunate 
prisoners  who  have  been  selected  for  criminal  justice :  and  if  their 
guilt  can  be  established,  let  us  see  how  many  are  to  be  involved  in 
it ;  for  Mr  AJttorney-^eneral  is  a  person  oi  too  much  wisdom  and 
experience  to  impute  to  the  seven  people  in  Newgate  the  design  to 
call  a  Parliament  without  a  wide-spread  combination.  How  then 
is  the  line  to  be  drawn?  And  to  what  circumference  is  the 
empire  of  destruction  to  extend  ?  If  the  evidence  of  the  conspiracy 
is  to  be  collected  from  the  whole  mass  and  tenor  of  the  conduct  of 
these  societies,  and  is  to  attach  upon  the  prisoners,  not  from  any 
specific  acts  of  their  own,  but  principally  because  they  belong  to 
some  one  of  them  as  members,  it  is  plain  that  all  who  have  at  any 
time  belonged,  or  yet  belong  to  them,  are  equally  implicated  in 
guilt,  and  equally  subject  to  death  under  the  law.  How  many 
tenants  at  the  will  of  the  ministers  are  upon  this  principle  to  hold 
their  lives  in  Great  Britain  ?  All  the  hundred  and  eighty  dele- 
gates who  met  at  Edinburgh,  and  all  the  thousands  who  sent  them, 
are  of  that  description;  and  thousands  more  in  every  populous 
town  in  this  part  of  the  kingdom. 

Let  every  man,  therefore,  be  responsible  for  his  own  acts,  and 
not  for  the  writings  and  opinions  of  others,  and  more  especially  of 
others  whom  he  never  saw  or  heard  of.  When  men  co-operate  for 
some  PUBLIC  object,  which  in  common  they  agree  in,  it  can  never 
happen  that  they  shall  agree  in  everything  belonging  to  it ;  nor  is 
a  man  8  opinions  ever  to  be  taken,  even  by  the  result  of  the  resolu- 
tions of  tnose  with  whom  he  associates  for  an  avowed  object.  I 
shall  exhibit  to  you  a  proof  of  this  in  one  of  the  most  enlightened 
men  that  England  ever  bred,  and  to  whom  she  owes  unparalleled 
obligations.  I  mean  to  call  Mr  Fox,  who  will  tell  you  that  he  was 
a  delegate  for  Westminster,  in  the  year  1780,  when  a  convention 
was  held  to  consider  of  the  best  means  for  obtaining  a  reform  in 
Parliament.  His  opinions  were  always  adverse  to  universal  suffrage; 
yet,  nevertheless,  his  name  appears  to  the  petition  which  asked  it 
of  the  House  of  Comnoons,  being  signed  to  it  as  chairman  of  the 
body,  governed  by  its  majority,  and  bound  to  give  effect  to  its 
proceedings.  In  the  same  manner  vicious  men  may  mix  them- 
selves among  the  honest,  with  the  ulterior  design  of  establishing 
evil  upon  the  basis  of  what  is  good :  it  ever  must  be  so  in  all  the 
transactions  of  the  world  ;  and  parts  of  the  evidence  may  lead  to  a 
suspicion,  that  it  might  be  so  in  the  present  instance ;  but  for  that 
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very  reason  a  jury  ought  to  be  the  more  abundantly  cautious  of  the 
effect  of  foreign  and  irrelevant  matter ;  and  should  examine  into 
tjach  man's  guilt  or  innocence,  by  his  own  individual  conduct 

Grentlemen,  I  have  hitherto  insisted  upon  the  views  of  the  Con- 
stitutional Society  as  they  are  to  be  collected  from  its  origin  and 
its  acts ;  and  I  am  equally  prepared  to  show  (indeed  it  most 
decisively  appears  already,  by  everything  which  has  been  proved  by 
the  Crown),  that  the  objects  of  the  Corresponding  Society  were 
precisely  similar ;  that  they  were  avowed  by  their  original  institu- 
tion, which  they  published  to  the  world ;  and  which,  though  pub- 
lished upwards  of  three  years  ago,  and  though  ever  since  in  most 
extensive  circulation,  were  not  by  the  Crown  even  considered  as  in 
any  respect  injurious  or  illegal.  Yet  now,  after  having  for  all  that 
time  been  transcribed  into  every  newspaper,  and  sold  publicly  by 
every  bookseller  in  the  kingdom,  without  even  a  common  informa- 
tion being  put  upon  the  file  against  any  printer  for  a  libel,  they 
have  been  suddenly  got  together,  not  against  their  authors,  but 
against  a  stranger  to  their  very  existence,  and  have  furnished  the 
elaborate  commentary  upon  the  statute  of  high  treason,  which  you 
have  been  obliged  to  listen  to  for  so  many  days  together. 

Let  us  now  examine  the  original  institution  of  the  Corresponding 
Society,  and  see  whether,  in  sobriety  and  fairness,  it  furnishes  the 
remarks  which  have  been  made  upon  it. 

It  is  charged  with  the  introduction  of  dangerous  novelties — yet 
on  the  very  front  of  it  where  they  set  out  with  describing  their 
objects,  they  say — "  Laying  aside  all  pretensions  to  originality,  we 
claim  no  other  merit  than  that  of  reconsidering  what  has  already 
been  urged  in  our  common  cause,  by  the  Duke  of  Bichmond,  Mr 
Pitt,  and  their  then  honest  party,  years  back,  and  persevere  in  sup- 
porting with  candour  and  zeal  the  banners  of  truth  already 
displayed  by  them."  Now  I  ask  any  person,  who  will  only  consent 
to  exercise  the  common  candour  of  a  gentleman  (to  say  nothing  of 
the  scrupulous  reserve  of  criminal  justice),  whether  it  was  possible 
for  a  society,  whose  object  was  to  persevere  in  the  cause  which  Mr 
Pitt  and  the  Duke  of  Richmond  had  originated  and  deserted — 
better  or  more  distinctly  to  express  it.  The  language  is  most 
precise  and  unambiguous — but  it  seems  that  it  is  all  colour  and 
deceit ;  it  may  be  so — but  they  who  assert  that  a  man's  meaning  is 
the  very  reverse  of  his  expressions,  must  prove  that  variance  as  a 
matter  of  fact,  by  comparing  his  conduct  with  his  declarations. 
Has  any  such  proof  been  given  in  the  instance  before  us  ?  So  far 
from  it,  that  we  are  now  upon  the  second  trial,  after  the  acquittal 
of  Mr  Hardy,  who  stood  before  a  jury  to  answer  for  this  very 
PAPER,  of  which  he  was  the  author,  and  to  which  his  name  was 
signed.  The  whole  object  of  that  trial  was  to  show  this  variance 
between  the  conduct  of  the  society,  and  this  its  original  and  public 
profession ;  with  what  success  the  late  verdict  has  recorded.   Not  a 


Digitized  by  VjOOQ IC 


262  SPEECH  FOB  JOHN  HORKE  TOOKE. 

witoefis  appeared  for  the  Crown  who  did  not  prove  the  very  reverse 
of  the  imputation ;  and  though  possessed  as  it  was  of  the  most 
private  papers  of  all  whom  rashness  thought  fit  to  suspect,  not  a 
scrap  of  writing  was  produced  to  establish  any  departure  from  the 
open,  avowed  objects  of  their  institution :  yet,  notwithsianding  the 
acquittal  of  the  avowed  autkxyr  and  publisher  of  this  paper,  to  the 
expressed  satis/action  of  the  Court  and  country ^  it  is  now  read  over 
again  as  evidence,  and  vehemently  insisted  upon  with  the  very  same 
arguments  which  had  been  before  rejected — with  this  difference  only, 
tItaJt  instead  of  being  urged  as  formerly  against  him  who  was 
accountable  for  its  contents,  they  are  now  employed  against  a 
gentleman  who  does  not  appear  from  any  proof  to  have  been  even 
acquainted  with  its  existence,  and  who  began,  and  had  been 
pursuing  his  object  (whatever  it  was)  for  years  before  the  paper 
had  a  being  which  is  used  to  decipher  his  intentions.  How 
completely  is  the  Lord  Chief-Justice  s  argument  subverted  and 
torn  to  pieces  by  this  procedure !  So  far  from  sanctioning  the 
principle,  that  men  are  not  entitled  to  the  benefits  to  be  derived 
from  a  fair  construction  of  their  expressions,  his  lordship  told  the 
iury,  that,  in  a  case  so  highly  penal,  they  were  not  even  strictly  to 
be  bound  by  their  literal  interpretation :  yet  you  are  now-  gravely 
asked  to  condemn  to  death  the  gentleman  at  the  bar,  by  taking  the 
meaning  to  be  directly  the  reverse  of  what  language  has  established, 
although  all  the  extrinsic  evidence  by  which  alone  such  a  latitude 
of  judgment  could  be  endured,  falls  in  with  and  supports  the 
ordinary  construction  of  the  writing. 

The  lo^c  by  which  this  mode  of  judgment  is  established  keeps 
pace  in  novelty  with  the  proposition  itself.  "  People  may  talk  of 
their  loyalty,"  says  the  Solicitor-General,  "  and  of  their  love  for  the 
constitution,  when  nothing  like  it  is  in  their  hearts.  Lord  Lovat 
did  so  when  he  was  plotting  the  destruction  of  his  country.' 
Surely  this  observation  is  hardly  worthy  of  so  learned  a  man.  Lord 
Lovat  took  up  arms  against  the  King,  he  was  actually  taken  in 
open  and  banded  rebellion  ;  and  therefore,  to  be  sure,  anything  he 
might  have  said  or  written  upon  the  subject  of  his  principles  or 
intentions  could  be  of  no  avail ;  whatever  he  might  have  said  or 
written,  his  open  deed  condemned  him.  If  a  man  holds  a  knife  to 
my  throat  to  destroy  me,  it  is  in  vain  for  him  to  say  he  loves  me.  But 
to  give  the  case  of  Lord  Lovat  any  bearing  upon  the  present,  you 
must  first  prove  that  our  design  was  to  arm ;  and  I  shall  then 
admit  the  argument  and  the  conclusion.  But  has  any  such  proof 
been  given  upon  the  present  trial  ?  It  has  not  been  attempted — 
— the  abortive  evidence  of  arms  has  been  abandoned — even  the 
solitary  pike,  that  formerly  glared  rebellion  from  the  comer  of  the 
Court,  no  longer  makes  its  appearance,  and  the  knives  have  re- 
tired to  their  ancient  office  of  carving.  Happy  was  it,  indeed,  for 
me,  that  they  were  ever  produced,  for  so  perfectly  common  were 
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they  throughout  all  England,  and  so  notoriously  in  use  for  the  most 
ordinary  purposes,  that  public  justice  and  benevolence,  shocked  at 
the  perversion  of  truth  in  the  evidence  concerning  them,  kept 
porning  them  in  upon  me  from  all  quarters.  The  box  before  me 
is  half  full  of  them ;  and  if  all  other  trades  should  fail  me,  I  might 
set  up  a  cutler's  shop  in  consequence  of  this  cause. 

The  next  passage  of  the  original  institution,  which  the  Solicitor- 
General  selected  for  observation,  is  precisely  of  the  same  sort.  It 
is  impossible  to  support  his  argument  on  it  without  confounding 
the  whole  structure  of  language.  If  (say  they)  we  can  once  regain 
an  annual  Parliament,  to  be  fairly  chosen  by  the  people,  they  will 
then  be  restored  to  their  just  share  in  the  government  of  their 
country.  The  expression  is,  regain  annual  Parliaments — ^yet  the 
charge  is,  that  the  constitution  was  to  be  wholly  subverted,  and  a 
new  and  different  one  established.  How  is  it  possible  to  RB(iAiN 
that  which  was  never  before  established  ?  How  were  they  to  regain 
that  which  they  were  themselves  to  invent  and  to  create  f  How 
was  that  to  be  restored  which  never  before  had  an  existence  ? 

The  next  accusation  against  the  Corresponding  Society  is  so 
manifestly  and  so  glaringly  unjust  that  I  feel  I  have  a  right  to 
complain  of  its  introduction — ^thongh  not  of  its  introduction  by  my 
learned  friends,  who  were  bound  to  lay  before  the  jury  all  the 
materials  which  the  two  Houses  of  Parliament,  representing  the 
nation,  had  adopted  upon  the  subject.  The  Attorney-General  was 
undoubtedly  bound  in  justice  to  the  prisoner,  as  well  as  in  defer- 
ence to  Parliament,  not  to  garble  the  proceedings,  but  to  submit 
the  whole  of  them  to  your  consideration.  I  have  no  complaint 
against  him,  or  against  any  of  the  honourable  men  who  assist  him. 
So  far  from  it,  I  have  nothing  more  at  heart  at  this  moment  than 
that  the  impression  of  my  observations  should  reach  beyond  the 
Court,  and  affect  the  Attorney-General  himself,  whose  candour 
and  int^rity  I  know  will  be  open  to  receive  them.  It  was  impos- 
sible he  could  know  what  he  has  learned  from  the  evidence  in  the 
last  cause,  or  what  he  is  yet  to  learn  from  it  in  this.  And  as  I 
foresee  that  the  most  beneficial  consequences  may  arise  to  others 
hereafter  from  the  subject  being  seen  by  my  learned  friend  in  its 
true  and  genuine  colours,  I  shall,  whatever  may  be  the  labour  to 
myself,  proceed  in  the  detection  of  the  fallacies  which  have  been 
heapned  on  one  another,  though  many  of  them  have  little  or  no 
application  to  the  defence  I  am  now  engaged  in.  My  client, 
indeed,  generously  imposes  this  burden :  as  he  looked  only  to  the 
general  happiness  in  the  conduct  which  brings  him  a  prisoner  be- 
fore you,  without  any  possible  view  of  advantage  to  himself,  so  he 
now  looks  anxiously  round  him  with  the  same  generous  and  inde- 
pendent spirit,  and  enfeebles,  by  expansion,  the  argument  of  his 
own  innocence,  that  it  may  extend  to  protect  the  innocence  of 
others,  and  to  vindicate  the  freedom  of  his  country. 
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Grentlemen,  the  accusation  which  the  House  of  Commons 
made  part  of  its  report,  and  the  injustice  of  which  I  complain,  is, 
that  the  Corresponding  Society  had  no  sooner  been  established, 
than  a  Society  at  Norwich  wrote  to  them  to  know  the  object  of 
their  institution ;  and  that  so  conscious  were  they  that  their  designs 
were  different  from  their  public  professions,  that,  instead  of  at 
once  appealing  to  their  printed  institution  to  speak  for  itself  upon 
the  occasion,  they  wrote  a  dark,  guarded,  enigmatical  letter,  in 
order  to  conceal  a  purpose  which  could  not  ynth  prudence  or  safety 
be  revealed.  I  confess  I  never  in  my  life  was  so  much  surprised 
as  at  the  impudence  and  falsehood  of  this  assertion,  for  I  maintain 
that  it  is  not  possible  for  language  to  furnish  an  answer  more  ex- 
plicit, nor  one  that  in  more  direct  terms  did  appeal  to  their  public 
declarations  for  their  designs.  I  will  read  to  you  the  very  words 
of  the  correspondence.  The  Norwich  Society  say,  "  Our  principal 
design  in  writing,  is,  that  we  may  have  an  opportunity  of  knowing 
more  exactly  what  may  be  thought  the  most  eligible  steps  to  be 
taken  in  carrying  on  this  great  business  of  our  associated  brethren, 
and  to  have  an  opportunity  to  ask  such  sort  of  questions  as  may 
be  thought  very  reasonable  among  the  brethren,  especially  when 
we  think  that  publications  are  covered  with  a  sort  of  obscurity  in 
it,  as  the  Sheffield  people's  declaration,  which  seemed  determined 
to  support  the  Duke  of  Eichmond's  plan  only ;  but  since  we  find, 
in  a  printed  letter  received  from  them  in  a  book,  that  they  mean 
to  abide  by  some  moderate  reform,  eu3  may  hereafter  be  brought 
forward  by, the  Friends  of  the  People,  which  method  is  uncertain  to 
us.  Again,  we  find  that  the  Friends  of  the  People  and  the  Society 
for  Constitutional  Information  do  not  exactly  agree — we  could  be 
glad  to  know  the  reason.  It  seems  to  me  as  though  the  difference 
was  this — The  Friends  of  the  People  mean  only  a  partial  reform, 
because  they  leave  out  the  words  expressing  the  Duke  of  Rich- 
mond's plan  and  talk  only  of  a  reform,  while  the  Manchester  people 
seem  to  intimate,  by  addressing  Mr  Paine,  as  though  they  were 
intent  upon  re^Uican  principles  only.  Now,  to  come  closer  to 
the  main  question,  it  is  only  desired  to  know  whether  the  generality 
of  the  societies  mean  to  rest  satisfied  with  the  Duke  of  Bichmond's 
plan  only,  or  whetheb  it  is  their  private  design  to  eip  up 

MONARCHY  BY  THE  ROOTS,  AND  PLACE  DEMOCRACY  IN  ITS  STEAD." 

This  is  the  letter,  the  language  of  which  has  been  so  mightily 
relied  upon,  and  which  is  printed  in  italics  and  capitals  in  the 
reports  of  both  Houses  of  Parliament  But  what,  in  the  first  place, 
have  the  Corresponding  Society  to  do  with  the  language  of  this 
letter;  and  how,  in  common  decency  or  common  sense,  can  it 
affect  THEM  ?  Is  it  to  be  endured  that  treason  shall  be  fastened 
upon  ME,  because  I  am  absurdly  or  impertinently  asked  whether 
my  intentions  be  traitorous,  unless  my  previous  conduct  or  declara- 
tions have  excited  a  reasonable  suspicion,  or  unless  the  evidence  of 
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bad  intention  can  be  collected  from  my  answer  ?  If  my  answer^ 
indeed,  furnishes  conclusions  against  me,  that  is  quite  another  thing. 
Let  us,  therefore,  examine  tliat;  for  the  question  is  no  evidence 
at  all  but  as  it  is  introductory  of  the  reply.  Yfet — would  you  believe 
it  ? — the  answer  is  not  even  printed  that  I  can  find  in  the  reports. 
It  is  wholly  suppressed,  and  is  only  introduced  by  the  candour  of 
the  Crown  in  the  conduct  of  the  prosecution.  The  answer,  which 
bears  date  the  26th  of  November  1792,  begins,  as  was  natural,  vrith 
recapitulating  the  questions  put  to  them,  nearly  in  the  language 
of  the  letter  itself,  and  then  they  say  :  '^  And  as  to  the  object  we  have 
in  view,  we  refer  you  to  our  addresses.  You  will  therein  see  we 
mean  to  disseminate  political  knowledge,  &nd  thereby  engage  the 
judicious  part  of  the  nation  to  demand  a  restoration  of  their  rights 
in  ANNUAL  PARLIAMENTS ;  the  members  of  those  Parliaments 
OWING  their  election  to  iheunbougkt,  and  even  unbiassed  suffrage  of 
every  citizen  in  possession  of  his  reason,  and  not  incapacitated  by 
crimes."  This  is  the  answer  of  the  Corresponding  Society.  And 
having  set  myself  to  rights  with  my  learned  friends  at  the  bar,  but 
meaning  to  extend  my  courtesy  no  further,  because  justice  confines 
it  to  them^  surely  I  have  a  right  to  ask  whether  it  be  consistent 
with  the  dignity  or  character  of  a  great  and  august  tribunal  to 
accuse  persons  capitally  arrested,  and  before  the  season  of  their 
trial,  of  having  shrunk  from  questions  put  to  them  for  an  exposi- 
tion of  their  motives,  although  they  were  possessed  of  the  answer  I 
have  Just  read  to  you,  which  refers  the  questions  positively  and  un-- 
ambvyuously  to  their  original  address;  which  repeats  the  same 
legal  objects,  if  possible,  with  additional  precision,  and  which  tells 
them,  that  from  these  objects  so  a  second  time  delineated  and  ex- 
pressed^ they  mean  neither  to  deviate  to  the  right  or  left,  but  to 
pursue  ihem  by  all  means  consistent  with  the  law  and  constitution 
of  the  kingdom. 

The  next  observation,  which  is  made  upon  the  language  of  their 
proceedings,  is  still  of  the  same  complexion,  and  turns  round 
directly  in  tiieir  support. 

The  chaise,  you  observe,  is  for  conspiring  to  hold  a  convention 
in  England  in  the  year  1794,  to  usurp  the  Government,  and  to 
depose  and  destroy  the  King — all  the  papers  and  letters  which 
have  been  read,  with  earlier  dates,  having  been  only  produced  to 
convince  you  that  the  convention  was  projected  for  that  detestable 
purpose.  To  establish  this  from  their  own  compositions,  Mr 
Solicitor-General  says  (he  will  give  me  leave  to  remind  him  of  his 
expression),  '^  Look  to  the  language  in  which  they  themselves 
speak  of  the  proceedings  in  agitation — Let  us  agree  to  hold 
ANOTHER  British  conveutiou.  What  could  this  mean  ?"  says  my 
learned  friend,  laying  a  strong  emphasis  upon  the  word  another. 
'*  What  could  it  possibly  mean,  but  a  resolution  to  hold  another 
convention  similar  to  that  which  had  been  held  in  North  Britain, 
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consisting  of  delegates  from  the  different  societies,  and  which  had 
been  before  dispersed  by  the  authority  of  the  law  ?"     I  take  him 

AT  HIS  WORD — IT  COULD  HAVE  NO  OTHER  MEANING.      They  IDOSt 

unquestionably  intended  a  convention  similar  in  all  respects  to  the 
one  at  Edinburgh,  which  had  been  suddenly  dissolved ;  and  con- 
sequently, upon  his  own  principles,  to  make  out  a  case  of  treason 
against  the  prisoners  who  projected  this  English  convention,  he 
must  show  that  the  assembling  the  convention  at  Edinburgh  was 
an  act  of  high  treason  in  all  who  were  engaged  in  it.  To  establish, 
upon  his  own  principle  of  their  designs  being  similar,  that  the 
English  convention  was  projected  witn  the  view  of  assuming  and 
exercising  all  the  functions  of  Parliament,  he  is  inevitably  bound 
to  show  that  the  convention  at  Edinburgh,  of  which  it  was  a  type, 
did  actually  assume  and  exercise  them.  Has  he  established  either 
of  these  proofs  ?  Has  he  shown  by  evidence  that  the  hundred  and 
eighty  persons  who,  as  delegates  from  the  different  societies  in 
Scotland,  assembled  at  Edinburgh  under  the  name  of  a  conven- 
tion, did  in  foci  assemble  to  supersede  the  Parliament  of  the 
kingdom,  and  were  guilty  of  the  crime  of  high  treason  ?  Has  he 
shown  (which  to  maintain  his  argument  he  is  bound  to  do)  that  all 
those  who  sent  them  for  that  purpose  were  implicated  in  the  same 
guilt  ?  If  he  has,  he  has  struck  at  the  lives  of  thousands  and  ten 
thousands  of  his  Majesty's  most  affectionate  subjects  in  North 
Britain,  who  were  members  of  those  societies.  Has  he  proved 
distinctly  that  this  Edinburgh  convention  did  (ictitally  assume  to 
itself  all  or  any  of  the  functions  of  Oovemment,  which  he  says 
would  have  been  assumed  here  by  the  meeting  in  agitation  had  it 
not  been  nipped  in  the  bud  by  the  arrest  of  the  prisoners,  the 
seizure  of  their  papers,  and  the  institution  of  this  solemn  proceed- 
ing? 

The  Solicitor-General  having  himself  made  this  the  question,  as 

indeed  he  could  not  avoid  it,  let  us  examine  what  has  been  proved 
upon  the  subject.  And  in  entering  upon  this  duty,  it  really  fiUs 
me  with  horror  to  think  that  the  lives  of  men — what  do  I  say  ? — 
OF  MEN  I — that  the  lives  of  Englishmen  should  depend  upon  the 
successful  resolution  of  such  a  chaos  of  matter  as  is  spread  before 
me,  in  which  every  faculty  of  the  mind  is  bewildered  and  con- 
founded; that  they  should  not  only  have  their  ovm  writings  to 
explain,  and  their  own  transactions  to  answer  for,  but  that  there 
should  be  heaped  upon  their  heads  everything  that  has  been  said, 
written,  or  transacted  for  years  together,  in  every  comer  of  the 
kingdom,  by  persons  with  whom  they  not  only  never  acted,  but 
whose  names  or  existences  they  never  heard  of.  If  the  criminal 
law  of  England  countenances  such  a  proceeding,  how  is  the  subject 
to  contend  with  any  prosecution  which  the  Crown  chooses  to  insti- 
tute ?  Where  is  the  man  capable  of  assisting  him  upon  such  a 
trial  ?    What  purse  is  equal  to  the  expense  of  witnesses  ?  and 
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where  is  the  tribunal  equal,  in  body  and  in  mind,  to  it^  de- 
cision? 

In  the  first  place,  however,  and  before  I  proceed  to  explore  the 
proceedings  of  the  Edinburgh  convention,  in  the  best  way  I  can, 
through  the  maze  of  materials  before  us,  let  me  ask,  as  a  pre- 
liminary question,  what  ike  honourable  gentleman,  whom  I  represent, 
had  to  do  toith  i/iemf — Supposing  cdl  its  transactions  had  been 
treason,  haw  is  he  affected  by  themf  It  has  been  assumed  that 
JSIr  Tooke  was  an  active  promoter  of  the  Scotch  convention,  because 
his  name  stands  entered  in  the  books  of  the  Constitutional  Society 
as  present  when  the  sending  of  a  delegate  to  Edinburgh  was  under 
deliberation.  Good  God  I  gentlemen,  how  gross  is  this  conclusion, 
and  how  pernicious  is  the  principle  which  concludes  it  1  This 
entry  would  not  be  evidence  in  an  action  for  ten  pounds ;  yet  what 
would  not  do  upon  such  an  occasion,  or  upon  a  charge  for  killing  a 
hare  or  a  partridge,  is  to  be  used  as  evidence  to  destroy  the  life  of  an 
English  subject,  and  with  it  the  law  and  constitution  of  the  king- 
dom. The  society  has  been  considered  as  a  corporation  ;  its  books 
have  been  laid  upon  the  table  as  authoritative  acts,  binding  upon 
all  its  members  ;  and  the  pen  of  the  secretary  of  a  club  is  to  conclude 
upon  a  fact  which  is  to  affect  life.  The  real  truth  is  (and  it  ought 
to  be  a  solemn  warning  to  courts  of  justice  not  to  depart  from  tlie 
strict  rules  of  evidence),  Mr  Tooke  was  not  pkesekt  when  the  pro- 
position for  sending  a  delegate  to  Edinburgh  was  made ;  neither 
did  the  proposition,  when  made  on  that  day,  receive  the  concurrence 
or  approbation  of  the  society,  but,  on  the  contrary,  was  objected  to 
by  the  majority ;  not  because  they  thought  it  criminal,  but  because 
they  believed  it  to  be  useless.  The  further  discussion  of  the  subject 
was,  therefore,  postponed  from  the  25th  to  the  28th  of  October, 
when  a  special  extraordinary  meeting  was  appointed,  and  Mr  John 
Williams,  the  mover  of  the  proposition,  was  sent  to  Wimbledon  to 
request  Mr  Tooke  to  attend  and  support  it ;  but  it  appears  by 
Mr  Adams's  evidence  that  he  absolutely  refused  to  come,  and  treated 
the  proposal  as  frivolous  and  impertinent,  insomuch  that  he  was 
considered  as  a  man  bribed  and  pensioned  to  betray  the  cause  of 
parliamentary  reform,  by  withholding  his  support  to  a  legal  and 
well-meant  proposition  in  favour  of  the  proceedings  in  Scotland. 
Yet  this  gentleman,  greatly  advanced  in  years,  and  declining  in  his 
health,  who  was  shut  up  at  this  time,  and  long  before,  within  the 
compass  of  his  house  and  garden  at  Wimbledon,  where  he  used  to 
wish  an  Act  of  Parliament  might  confine  him  for  life — who  was 
painfully  bestowing  a  greater  portion  of  his  time  to  the  advance- 
ment of  learning,  than  the  rudest  health  could  with  safety  bring  to 
it — ^who  was  intensely  devoted  to  researches  which  will  hereafter 
astonish,  and  will  not  be  soon  forgotten  by  the  world — who  was,  at 
that  very  moment,  engaged  in  a  work  such  as  the  labour  of  man 
never  before  undertook,  nor  perhaps  his  ingenuity  ever  accomplished 
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— who  had  laid  out  near  an  hundred  pounds  only  in  packs  of  cards 
to  elude  by  artifice  and  contrivance  the  frailty  of  memory  and  the 
shortness  of  life,  otherwise  insufficient  for  the  magnitude  of  his 
pursuit — ^who  never  saw  the  Constitutional  Society  but  in  the 
courtesy  of  a  few  short  moments,  after  dining  with  some  of  its  most 
respectable  members,  and  who  positively  objected  to  the  very 
measure  which  is  the  whole  foundation  of  the  prosecution — ^is,  never- 
theless, gravely  considered  to  be  the  master-string,  which  was  con- 
tinually pulling  and  directing  all  the  inferior  movements  of  a  con- 
spiracy as  extensive  as  the  island,  the  planner  of  a  revolution  in  the 
Government,  and  the  active  head  of  an  armed  rebellion  against  its 
authority.  Gentlemen,  is  this  a  proposition  to  be  submitted  to  the 
judgment  of  honest  and  enlightened  men  upon  a  trial  of  life  and 
death  ?  Why,  there  is  nothing  in  the  Arabian  Nights'  Entertain- 
ments, or  in  the  Tales  of  the  Fairies,  which  is  not  dull  matter  of 
fact  compared  with  it.  But  the  truth  is,  as  it  stands  already  upon 
Mr  Adams's  evidence,  that  so  little  was  the  energy  of  the  society 
upon  the  subject,  that,  at  the  general,  adjourned,  and  extraordinary 
meeting,  which  was  to  decide  upon  this  great  question — which  Mr 
Tooke  thought  so  small  a  one,  but  upon  which  the  fate  of  Great 
Britain  is  considered  here  as  having  depended — only  seven  people 
gave  their  attendance ;  and  although  Mr  Yorke  was  chosen  delegate 
to  give  countenance  to  the  cause,  and  to  former  resolutions,  yet 
there  were  obstacles  to  the  completion  of  his  mission,  because  the 
vxiya  and  means  could  not  be  provided  for  his  support. 

It  appears  also,  by  Mr  Adams's  evidence,  that  the  Constitutional 
Society,  which,  for  the  purposes  of  this  proceeding,  has  been  repre- 
sented as  a  sanguinary  and  widely-extended  conspiracy,  consisted 
only  of  a  few  gentlemen,  who  wished  well  to  the  cause  of  con- 
stitutional reform,  which  they  were  too  honest  to  abandon,  but  too 
insignificant  in  wealth,  or  numbers,  efficaciously  to  support  In 
order,  therefore,  to  prevent  themselves  from  being  laughed  out  of  a 
very  honourable  purpose,  and  to  prevent  the  honest  and  independent 
part  of  the  public  from  giving  up  the  cause  of  reform,  from  the 
despair  of  countenance  and  support,  they  published  in  their  resolu- 
tions thousands  of  papers  which  they  never  printed,  and  expended 
large  sums  which  they  never  had.  I  might,  therefore,  wholly 
decline  all  consideration  of  the  Scotch  convention  as  impertinent 
and  irrelevant,  and  if  I  were  my  own  master  I  would  do  so ;  but 
the  honourable  gentleman  who  has  a  right  to  direct  my  conduct, 
with  a  generosity  which  must  endear  him  to  everybody,  even  in 
this  very  moment,  when  he  sees  me  preparing  to  measure  my  disr- 
course  by  the  exigency  of  his  own  particular  defence,  insists  upon 
my  meeting  the  Solicitor-General  upon  the  major  proposition  of  his 
argument :  **  I  could  maintain,"  says  my  client,  interrupting  his 
own  counsel  in  his  own  defence,  "  I  could  maintain  that  I  am  not 
criminal  (you  have  already,  indeed,  amply  maintained  it) ;  but 
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that  is  not  enough ;  when  the  lives  of  others,  and  the  privileges  of 
my  country,  are  embarked  in  the  controversy.  I  call  upon  you, 
therefore,  Mr  Erskine,  to  maintain,  that  there  ia  no  criminality — 
I  desire  that  the  acts  of  others,  through  whose  sides  I  am  vainly 
sought  to  be  wounded,  in  order  that  the  reverberating  stroke  may 
pierce  (hem  the  deeper,  may  be  vindicated  and  explained/'  In 
obedience  to  the  task-master,  then,  let  us  see  what  this  convention 
did. 

One  of  their  first  declarations,  and  which  is  preposterously  relied 
on  to  prove  their  usurpation  of  the  powers  of  Government,  is  in 
these  words : 

"Resolved,  That  this  convention,  considering  the  calamitous 
consequences  of  any  act  of  the  legislature" — Act  of  the  legis- 
lature ! — Why,  according  to  these  gentlemen,  they  were  toem- 
SELYES  THE  LEGISLATURE,  for  the  legislature  was  gone,  if  their 
argument  be  founded,  the  moment  the  convention  sat.     ''  Besolved, 
That  this  convention,  considering  the  calamitous  consequences  of 
any  act  of  the  legislature,  which  may  tend  to  deprive  the  whole,  or 
any  part  of  the  people,  of  their  undoubted  right  to  meet  by  them- 
selves, or  their  delegates,  to  discuss  any  matter  relative  to  their 
rights,  whether  of  a  public  or  private  nature,  and  holding  the  same 
to  be  totally  inconsistent  witn  the  first  principles  and  safety  of 
society,  and  also  subversive  of  the  known  and  acknowledged 
CONSTITUTIONAL  LIBERTIES  OF  ENGLISHMEN."    Gentlemen,  I  must 
pause  here,  though  in  the  very  middle  of  a  sentence,  because  every 
limb  and  member  of  it  furnishes  a  decisive  refutation  of  the  charge. 
Here  are  men  accused  of  having  assumed  the  supreme  authority, 
and  as  the  subverters  of  English  law,  who  are  yet  peaceably  claim- 
ing under  the  banners  of  the  law,  the  indisputaole  privileges  of 
subjects  to  discHSS  the  rights  which  (hat  law  bestows.     They  then 
say,  and  here  it  seems  lies  the  treason — "  We  do  therefore  declare, 
before  God  and  our  country,  that  we  shall  pay  no  regard  to  any  act 
which  shfiJl  militate  against  the  constitution  of  our  country." 
But,  according  to  the  other  side  of  the  table,  the  constitution  of  the 
country  was  at  an  end,  and  all  its  powers  assumed  by  this  conven- 
tion, although,  in  the  very  proceeding  which  they  thus  most  un- 
accountably select  for  commentary,  they  bow  obedience  to  all  acts 
consistent  urith  the  constitution,  and  only  refuse  it  to  such  as,  in 
their  minds,  militated  against  the  first  principles  of  the  English 
Gt)vernment,  which  they  were  determined  to  support,  instead  of 
being  banded  to  overturn.     But,  in  what  manner,  and  to  what 
extent,  did  they  project  a  resistance  to  acts  militating  against  their 
rights  ?    Did  they  meditate,  by  force,  the  destruction  of  Parlia- 
ment which  infringed  them?     Listen  to  the  conclusion  of  this 
declaration,  upon  which  so  much  has  been  said,  and  then  tell  me 
whether  this  body  can,  with  common  decency  or  justice,  be  charged 
as  in  a  state  of  rebellion.      '^  We  wiU  continue  to  assemble  to  consider 


Digitized  by  VjOOQ IC 


270  SPEECH  FOE  JOHN  HORNE  TOOKE. 

the  best  means  by  which  we  can  accompli^  a  real  represerUation  of 
the  people,  and  annttal  Parliaments,  until  compeUed  to  desist  by 
superior  force.**    What  is  this  but  saying  that  they  will,  for  an 
honest  end,  abide  the  penalties  of  an  unjust  law,  rather  than  escape 
from  them  by  its  observance  ?    Mr  Justice  Blackstone  truly  says, 
that  there  is  nothing  even  immoral  in  such  disobedience— for  that, 
if  there  were,  prohibitory  and  penal  regulations  would  be  snares 
to  the  conscience  of  the  subject    The  fact  is,  there  never  had  been 
a  law  in  England,  nor  was  there  any  then  in  existence,  to  prohibit 
the  measures  they  were  engaged  in.    An  act  which  had  just  been 
passed  in  Ireland  had,  for  the  first  time,  declared  such  prooeedmgs 
to  be  a  misdemeanour,  though  without  an  act  we  are  now  treating 
them  as  high  treason ;  and  the  introduction  of  a  similar  bill  into 
the  English  Parliament  being  the  common  report,  they  resolved  not 
to  sanction  its  unconstitutional  principle,  much  less  before  the  law 
existed,  by  a  voluntary  obedience,  but  to  wait  its  r^lar  enforce- 
ment by  the  magistrates.    This  is  not  only  the  obvious  meaning 
of  the  resolution  itself,  but  it  is  established  beyond  a  doubt,  by 
their  subsequent  conduct,  as  it  appears  by  the  letter  of  Margaret, 
the  delegate  of  the  Corresponding  Society,  who,  giving  an  account 
of  their  dispersion  by  the  maristrates,  as  I  shall  presently  read  it 
to  you,  expresses  himself  to  mia  effect :  ''  If,"  says  he,  '*  we  had 
desisted  without  the  exertion  of  superior  force,  it  would  have  been 
surrendering  our  rights,  and  the  privileges  of  others ;  but,  when 
called  upon  by  superior  force — 1.<?.,  by  the  authority  of  the  ma^strate 
— the  submission  could  not  be  considered  as  an  acknowledgment  of 
transgression  on  our  parts/'    The  dissolution  of  this  Parliameat 
(as  it  is  gravely  styled)  is  described,  by  Margarot's  letter,  to  have 
been  effected  thus : — "  Two  messengers  came  again  into  our  room 
with  Gerald ;  they  left  a  summons  to  appear  at  ten  o'clock :  with 
Margaret  they  left  nothing  but  a  request  to  accompany  Gerald  to 
the  office ;  yet,  when  arrived  there,  he  found  that  a  warrant  was 
issued  against  him  for  the  purpose  of  detaining  him  a  prisoner. 
On  Thursday  the  whole  convention  were  equally  ill-used ;  the 
provost  went,  and  after  pulling  Matthew  Campbell  Brown,  of 
Sheffield,  out  of  the  chair,  order^  the  convention  to  disperse,  and 
told  them,  he  would  allow  no  such  meetings  in  futura     The  next 
day,  the  convention  having  agreed  to  meet  at  another  place  out  of 
the  jurisdiction  of  the  provost,  we  had  not  long  been  assembled, 
before  the  sheriff  appeared  amongst  us,  and  having  asked  whether 
the  meeting  was  the  British  convention,  and  being  answered  in  the 
afiEu'mative,  ordered  us  to  depart.    He  asked  who  was  president — 
upon  which  Margaret,  having  openly  asked  and  obtained  leave  from 
the  convention,  placed  himself  m  the  chair,  and  told  the  sheriff  he 
would  not  break  up  the  meeting,  unless  unconstitutioncUlv  forced 
thereto,  by  the  sheriff's  pulling  him  out  of  the  chair ;  which  the 
latter,  after  some  hesitation,  complied  witL    The  ex-president, 
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Gerald,  was  then  pat  into  the  chair  in  order  to  be  pulled  out  by  the 
sheriff  also,  whicn  being  done,  the  meeting  was  then  closed  with 
prayer,  and  the  company  departed  peaceably."  Now,  does  the  whole 
history  of  human  folly  furnish  anything  so  extravagantly  absurd 
and  ridiculous,  as  to  consider  this  as  the  suppression  of  an  extensive 
and  armed  rebellion,  and  as  a  sort  of  counter-revolution  in  Great 
Britain  ? 

Upon  the  trial  of  a  solemn  and  important  cause,  upon  which  not 
only  the  lives  of  iunocent  men  are  depending,  but  the  existence  of 
the  laws  themselves  under  which  we  live,  I  am  afraid  to  run  into 
observations  which  are  ludicrous;  but  such  is  the  preposterous 
nature  of  this  whole  business,  that  it  is  impossible  to  avoid  it.  In 
reading  the  minutes  of  this  convention,  as  the  regular  proceedings 
of  a  Parliament,  holding  at  once  the  sword  and  purse  of  the  king- 
dom, we  have  frequently  encountered  with  matter  which,  whether 
we  would  or  no,  has  convulsed  us  with  laughter  in  the  midst  of  the 
awful  doty  we  are  engaged  in.  In  the  minutes  of  the  fifth  day, 
the  2l8t  of  November  1793,  we  find  the  deputy-secretary  inform- 
ing the  convention  that  he  had  last  night  received  fifteen  shillings 
from  six  visitors,  which  was  ordered  to  be  paid  to  Mr  Skirving, 
with  three  shillings  more  already  collected ;  and,  on  the  day  follow- 
ing, we  have  Mr  Margaret  moving  (I  suppose  in  the  Committee  of 
Ways  and  Means),  that  a  general  collection  should  be  made,  which 
being  consented  to,  and  Mr  Callendar  and  Mr  Scott  being  appointed 
collators,  these  gentlemen  made  their  report  instanter: 

£  8.  d. 
That  there  had  been  drawn  .  .  .  .458 
But  of  which  there  being  two  bad  shillings,  the 

balance  was 4    3    8 

To  which  a  person  of  the  name  of  Moore  added  a  shilling.  Yet 
this  assembly  of  poor  unarmed  people,  collecting  sixpences  to  pay 
for  their  room  and  their  advertisements,  who  were  dispersed  by  a 
common  Justice  of  the  Peace,  vdth  less  bustle  than  a  watchman 
puts  an  end  to  a  brawling  in  the  comer  of  a  street  every  night 
throughout  the  year,  are  now  considered  as  having  intended  to  as- 
sume to  themselves,  and  indeed,  for  a  season,  to  have  exercised  all 
the  functions  of  this  great  country — protected  as  it  is  by  a  vast 
standing  army,  by  a  national  militia,  consisting  of  all  the  gentle- 
men of  England  whose  landed  interests  depend  upon  the  stability 
of  the  Government,  and  by  the  great  body  of  opulent  merchants 
and  monied  men,  whose  fortunes  are  vested  in  the  public  funds, 
and  thereby  their  possessions  and  the  hopes  of  their  families  en- 
twined with  the  very  bowels  of  the  State. 

There  is  another  point  of  view,  from  whence,  if  we  examine  this 
proceeding,  it  must  appear,  if  possible,  still  more  extraordinary. 
I  admit  that,  in  consequence  of  the  dispersion  which  they  con*- 
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sidered  to  be  illegal,  a  great  many  iDflammatory  papers  were 
written ;  and  that  it  was  thought  advisable,  upon  the  whole,  to 
subject  the  principal  persons  engaged  in  this  convention  to  a  legal 
prosecution.  But  how  were  they  prosecuted  ?  and  by  that  very 
Government  which  has  instituted  the  present  proceedings.  Were 
they  prosecuted  for  high  treason  ?  No.  Was  the  charge  of  treason 
ever  thought  of,  or  connected  with  their  names?  I  answer, 
Never.  Although  they  were  not  met  together,  like  Mr  Hardy  and 
the  other  unfortunate  prisoners,  to  consider  how  they  should  in 
future  hold  a  convention,  but  were  tsLken,  Jlagrante  delicto,  in  (he 
very  act  of  holding  one,  and  of  holding  precisely  such  a  one  as  the 
prisoners  are  charged  with  having  only  projected,  they  were 
ONLY  ACCUSED  OF  A  MISDEMEANOUR.  I  repeat  the  expression,  they 
were  only  prosecuted  for  a  misdemeanour,  although  taken  in  Hie  act 
of  holding  precisely  such  a  convention  as  the  prisoners  only  pro- 
jected. For  I  again  refer  to  the  Solicitor-Greneral,  whether  he  did 
not  ttoice  assert,  and  his  learned  coadjutor  more  than  twice,  that 
the  conspiracy  charged  upon  the  record  was  to  hold  a  convention 
similar  to  that  which  had  been  held  and  put  down  in  Scotland, 

I  assert  also  that  Grovernment  had  the  same  materials  in  its 
hands  for  conviction  which  it  has  at  this  hour— they  had  spies  in 
every  corner. 

**  There  was  not  a  man 

But  in  bis  house  they  had  a  servant  fee'd." 

And  the  minutes  of  the  convention,  which  have  been  read  at  your 
table  as  evidence  of  high  treason,  were  seized  by  the  provost  and 
sheriff  of  Edinburgh,  in  1793,  and  read  as  evidence  against  Mar- 
garet and  Gerald,  when  prosecuted  only  for  libels  in  the  Justiciary 
Court 

What  shall  we  say  then  of  a  Government  which  lays  a  snare  for 
innocent  blood,  by  giving  to  an  act  the  character  of  a  misdemeanour, 
waiting  for  future  victims  when  it  should  be  exalted  to  the  de- 
nomination of  rebellion  and  treason.  Gentlemen,  I  make  no  such 
charge  upon  Government — I  acquit  them  of  all  schemes  upon  the 
subject,  good  or  evil — I  believe  that  the  fit  of  alarm  came  very 
suddenly,  and  very  lately  upon  thjem ;  and  that  they  do  not  know, 
even  now,  upon  what  principle  they  are  here,  or  what  they  have  to 
hope  from  their  proceedings. 

The  magistrates  of  Edinburgh  having  brought  the  leaders  of  the 
convention  before  the  Court  of  Justiciary,  they  were  convicted  of 
misdemeanours;  but  these  judgments,  instead  of  producing  the 
effect  that  was  expected  from  them,  produced  ^as  ever  happens 
from  perverted  authority)  great  irritetion  and  discontent  They 
were,  m  my  mind,  and  in  what  is  far  more  important,  in  some  of 
the  greatest  minds  in  this  country,  illegal  proceedings.  And 
although  I  do  not  mean,  in  this  place,  to  make  any  attack  upon 
magistrates  in  the  execution  of  their  duty — 
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LoBD  Chief-Justice  Eyre.  It  should  not  be  stated  here  that 
they  were  illegal. 

Mr  Erskinb.  I  did  not  say  they  were  illegal.  I  said,  that  in 
MY  opinion  {hey  were  so,  and  that  they  were  questioned  in  Parlia- 
ment as  such.  It  is  not  my  purpose  to  give  offence  to  his  lord- 
ship, who  has  given  us  an  indulgent  and  attentive  hearing  through 
the  whole  course  of  this  cause ;  but  it  is  material  to  state,  because 
it  accounts  for  some  of  the  writings  in  evidence,  that  the  opinion 
and  conduct  of  the  Scotch  judges,  were  questionaMe  ;  that  they 
were  actually  questioned  in  Parliament  (as  they  may  yet  here- 
after be  questioned)  ;  and  were  pronounced,  by  the  greatest  men 
in  both  Houses  of  Parliament,  to  have  been  harsh,  unconstitutional, 
and  ill^aL  Smarting,  therefore,  under  the  lash  of  these  sentences, 
which  tney  considered  to  be  unjust,  and  believing  that  their  col- 
leagues had  done  nothing  more  than  the  law  authorised  and  their 
consciences  suggested,  they  came  to  an  intemperate  resolution  con- 
cerning the  ^otch  judges,  which,  though  so  strongly  relied  on, 
can  certainly  have  no  sort  of  application  to  the  cause,  since  if  they 
had  knocked  on  the  head  the  Lord  Justice-Clerk  and  all  his 
brethren,  while  presiding  in  their  court,  instead  of  contenting 
themselves  ¥dth  libelling  them,  it  would  not  have  been  high 
treason  within  the  statute  of  Edward  the  Third.  This  mighty 
bugbear  of  a  resolution  is  in  these  words.  I  am  not  afraid  to 
meet  it : — 

"  Resolved,  That  law  ceases  to  be  an  object  of  obedience  when- 
ever it  becomes  an  instrument  of  oppression." 

This  is  a  mere  abstract  proposition,  to  which  I  would  subscribe 
my  own  name  at  any  time. 

"  Resolved,  That  we  call  to  mind,  with  the  deepest  satisfaction, 
the  fate  of  the  infamous  Jefferies,  once  Lord  Chiet-Justice  of  Eng- 
land, who,  at  the  era  of  the  glorious  Revolution,  for  the  many 
iniquitous  sentences  he  had  passed,  was  torn  to  pieces  by  a  brave 
and  injured  people. 

"  Resolved,  That  those  who  imitate  his  example  deserve  his 
fate." 

Gentlemen,  if  the  application  of  this  maxim  was  meant  to  be 
made  to  the  recent  proceedings  of  the  Scotch  judges,  it  may  be  a 
libel  upon  {heir  persons  and  authority  for  anything  I  know  or  care, 
I  see  nothing  that  is  either  criminal  or  indecent.  In  my  mind,  on 
the  contrary,  the  promulgation  of  such  awful  and  useful  reflections 
shoold  not  be  left  to  the  irregular,  and  often  misapplied,  pro- 
mulgation of  private  men,  but  should  be  promulgated  at  solemn 
festiyals  by  the  authority  of  the  State  itself.  There  ought,  in  my 
opinion,  to  be  public  anniversaries  of  the  detestable,  as  well  as  of 
the  illustrious  actions  of  mankind,  in  order  that,  by  the  influence 
of  n^ative,  as  well  as  of  positive  example,  the  greatest  possible 
hold  may  be  taken  of  the  grand  ruling  passion  of  our  nature^  and 
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the  surest  indication  of  its  immortality — the  passion  of  living  in 
the  minds  of  others  beyond  the  period  of  our  frail  and  transitory 
existence.  By  such  an  institution,  public  men  would  every 
moment  be  impelled  forward  in  the  path  of  their  duty  by  the 
prospective  inoimortal  rewards  of  an  approving  posterity ;  and  what 
IS  still  more  important,  and  far  more  applicable  to  my  present  pur- 
pose, wicked  men,  clothed  with  human  authority  over  their  fellow- 
creatures,  would  be  deterred  by  the  same  means  from  the  abuse  of 
them ;  because,  in  the  very  moment  when  they  were  about  to  barter 
away  the  life  of  innocence,  or  the  public  justice  of  their  country, 
for  some  miserable  advance  of  ambition  in  the  decline  of  a  transitory 
life,  they  might,  perhaps,  start  back  from  the  temptation,  appalled 
by  the  awful  view  of  future  ages  rising  up  before  the  imagination, 
sitting  in  judgment  upon  their  characters,  and  proclaiming  them 
with  mdignation  to  the  universa 

But  how  after  all  do  these  resolutions  (whatever  praise  or  blame 
may  belong  to  them)  apply  to  the  matter  in  hand?  For  Mr 
Tooke  positively  refused  to  sanction  them.  Though  chairman  of 
the  meeting,  he  would  not  remain  in  the  chair  when  they  were 
passed ;  and  I  will  call,  if  you  think  it  material,  the  very  person 
who  took  his  place  while  they  were  passing.  Yet  nevertheless 
they  are  brought  forward  against  him,  and  insisted  upon  with  the 
same  arguments  as  if  he  had  been  their  author.  Gentlemen,  this 
is  intolerable.  The  whole  history  of  human  injustice  can  produce 
nothing  like  it  The  principle  seems  to  be,  that  aU  the  libeU 
written  by  any  man  in  the  luorld  who  at  any  time  has  supported 
a  reform  in  Parliament,  whatever  mjay  be  the  subject  of  them^  and 
hoivever  clashing  with  one  another  in  design  or  opinion^  may  be 
drawn  into  the  vortex,  and  pointed  to  convict  of  high  treason  Mr 
John  Home  Tooke.  By  reading  these  contradictory  performances 
as  the  evidence  of  his  designs,  they  make  him  one  day  a  reformer 
of  the  House  of  Commons,  the  next  a  rank  republican,  the  third 
well  affected  to  our  mixed  constitution,  and  the  fourth  relapsing 
into  a  republican  again.  In  this  manner,  by  reading  just  what 
they  please,  and  insisting  upon  their  own  construction  of  what  they 
read,  the  honourable  gentleman  is  made  to  oscillate  like  a  pen- 
dulum, from  side  to  side,  in  the  vibrations  of  opinion,  witnout 
pursuing  any  fixed  or  rational  course  ;  although  I  will  show  you 
that,  of  all  men  in  the  world,  he  has  been  the  most  uniform,  firm, 
and  inflexible  in  his  political  course. 

The  next  paper  which  they  read  is  hardly,  I  think,  at  all  con- 
nected with  the  important  subject  of  the  trial,  being  a  mere  squib 
upon  the  present  just  and  necessary  war.  It  is  a  resolution  of  the 
Constitutional  Society  of  the  24th  of  January,  to  which  Mr  Tooke 
was  privy,  in  which  it  was  resolved — "  That  an  excellent  address 
of  the  Corresponding  Society  should  be  inserted  in  their  books ; 
and  that  the  King  s  speech  to  his  Pailiament  be  inserted  under  it, 
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in  order  that  they  may  both  be  always  ready  for  the  perpetual 
reference  of  the  members  of  this  society  during  the  contiauance 
of  the  present  unfortunate  war,  and  that,  in  perpetuam  rei 
memoriam,  they  may  be  printed  in  one  sheet  at  the  happy  con- 
clusion of  it — which  happy  conclusion,  according  to  the  present 
Srosperous  appearances,  we  hope  and  believe  not  to  be  many  months 
istanf 

Gentlemen,  surely  it  is  not  treason  to  believe  that  which  minis- 
ters are  daily  holding  forth ;  surely  it  is  not  treason  to  expect  and 
believe,  upon  the  authority  of  Parliament,  that  the  war  we  are  en- 
gaged in  will  soon  be  brought  to  a  prosperous  issue.  Would  the 
people  of  this  country  have  been  so  composed  in  a  conjuncture,  which 
for  calamity  has  no  parallel  in  the  history  of  Great  Britain,  but  for 
these  constant  declarations  of  the  King's  ministers,  which  Mr 
Tooke  is  only  accused  of  having  believed  ?  Were  we  not  told 
(/  am  not  entering  upon  political  controversy^  but  defending  my 
client) — But  were  we  not  told  daily,  that  the  war  would  be 
brought  to  a  speedy  and  happy  termination  ?  And  can  it  be 
criminal  in  a  subject  to  give  faith  to  the  acts  and  declarations  of 
Grovemment  ?  But  supposing  it,  on  the  other  hand,  to  be  only 
irony  upon  Administration,  and  a  ridicule  of  their  proceedings, 
which  may  perhaps  be  the  best  construction,  is  a  man's  life  to 
depend  in  this  country  upon  his  admiration  or  support  of  any  par- 
ticular set  of  ministers?  I  care  not  a  straw  what  you,  the  jury, 
who  are  to  decide  upon  my  client's  conduct,  may  think  upon  these 
topics,  or  upon  the  ministers  of  the  day.  I  rely  upon  your 
judgments  as  honest  men,  impressed  with  a  sense  of  religion, 
who  know  the  sanctity  of  the  oath  you  have  taken,  and  the  duty 
which  it  imposes,  and  I  only  introduce  these  subjects,  not  because 
I  think  them  relevant,  but  because  they  have  been  thought  so  by 
the  Crown  who  read  these  papers  to  condemn  us. 

But  it  is  the  conclusion  of  this  resolution,  I  believe,  which  gives 
the  offence,  where  upon  motion  the  words  "  faithful  and  honour- 
able/' which  stood  applied  to  the  Parliament,  were  expunged, 
and  the  words  "  his,  and  his  only,"  inserted  in  their  stead.'  What 
then  ?  This  is  no  denial  of  the  fidelity  of  the  King  to  his  Par- 
liament, but  is  an  insinuation,  on  the  contrary,  that  the  Parliament 
was  unfaithful  to  the  Bang.  If  it  can  be  considered  therefore  in 
the  serious  light  of  a  libel  upon  any  authority,  it  is  a  defamation 
of  ffie  House  of  Commons.  Bat  we  are  not  brought  here  to  answer 
for  a  Ubel  upon  that  assembly.  We  are  accused  of  a  conspiracy 
to  cut  off  the  King,  and  in  order  to  prove  it,  they  give  in  evi- 
dence an  idle  squib  against  the  House  of  Commons  for  not 
faithfully  serving  him ;  so  that  if  the  paper  were  deserving  of  any 
consideration  one  way  or  the  other,  it  makes  quite  against  the 
purpose  for  which  it  is  used,  unless  it  is  meant  to  be  contended  that 
the  King  and  the  House  of  Commons  are  one  and  the  same  thing. 
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Another  matter  equally  irrelevant  has  been  also  introduced,  very 
fortunately  however  for  the  honourable  gentleman  at  your  bar, 
because  it  fiffords  a  signal  instance  of  his  generosity  and  noble- 
ness of  mind.  I  speak  of  his  letter  promoting  a  subscription  for 
Mr  Sinclair,  who  had  been-  convicted  in  Scotland  for  acting  as  a 
delegate  at  the  convention. 

Although  Mr  Tooke  not  only  never  sent  him  as  delegate,  but 
strenuously  objected  to  his  delegation — though  he  80  uniformly 
opposed  the  whole  measure  which  led  to  his  conviction  and  punish- 
ment, as  to  lead  to  the  question  of  his  own  sincerity  in  the  minds 
of  some  who  supported  it — although  the  consequence  of  the 
sentence  could  not  have  pulled  a  hair  out  of  his  nead,  but  led, 
on  the  contrary,  to  confirm  the  prudence  and  propriety  of  his 
oonduct ;  yet,  in  the  hour  of  Mr  Sinclair's  distress,  he  was  the  first 
man  to  step  forward  to  support  him,  and  to  take  upon  himself 
the  public  odium  of  protecting  bin,  though  he  had  privately 
discountenanced  every  act  which  could  give  the  sufferer  any  claim 
to  his  -countenance  or  support.  I  am  perfectly  sure  that  my 
worthy  friend  the  Attorney-General  is  too  honourable  a  man  to 
make  a  single  observation  on  this  genuine  act  of  disinterested 
benevolence.  But  I  am  not  the  less  obliged  to  Mr  Gibbs  for  not 
suffering  me  to  omit  in  its  place  a  matter  which  redounds  so  highly 
to  the  honour  of  the  gentleman  we  are  defending. 

It  is  the  same  spirit  that  dictated  the  other  part  of  the  letter 
which  regards  Mr  ritt  Filled  with  indignation  that  an  innocent 
man  should  be  devoted  to  a  prison  for  treading  in  the  very 
steps  which  had  conducted  that  minister  to  his  present  situation, 
he  says  ^I  have  mislaid  the  letter,  but  can  nearly  remember  the 
expression),  "  That  if  ever  that  man  should  be  brought  to  his  trial 
for  his  desertion  of  the  cause  of  parliamentary  reform,  for  which 
Mr  Sinclair  was  to  suffer,  he  ho|)ea  the  country  would  not  consent 
to  send  him  to  Botany  Bay." 

Oentlemen,  I  have  but  one  remark  to  make  upon  this  part  of  the 
letter.  Mr  Tooke  is  not  indicted  for  compassing  and  imagining 
(the  death  of  Mr  Pitt. 

Gentlemen,  we  come  at  last  to  the  very  point  of  the  charge — viz., 
the  conspiracy  to  hold  the  convention  in  England,  and  the  means 
employed  for  that  purpose ;  and  it  is  a  most  striking  circum- 
stance, a  circumstance  in  my  mind  absolutely  conclusive  dt  the 
present  trial  (unless  you  mean  to  reverse  the  former  verdict,  which 
none  of  you  will,  and  which  all  of  you  certainly  cannot),  that  Mr 
Hardy,  who  has  already  been  acquitted,  was  the  very  first  and 
single  mover  of  the  proposition  to  hold  this  convention ;  «iid  that 
all  the  subsequent  steps  taken  in  the  accomplishment  of  it,  down 
to  the  day  when  the  prisoners  were  sent  to  the  Tower,  were  taken 
Tiot  only  with  his  privity,  bat  through  his  direct  agency;  and  that 
every  letter  and  paper  which  has  been  read  upon  the  subject  bears 
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the  signatore  of  his  name,  many  of  them  being  also  of  his  own 
composition.  If  the  convention  therefore  was  originated  for 
the  aetestable  purpose  charged  by  this  indictment,  Mr  Hardy,  who 
has  been  acquitted,  was  the  original  and  the  principal  traitor ; 
whatever  was  known,  hk  certaimy  knew ;  whatever  was  done 
upon  it,  HE  not  only  did,  but  actually  led  the  way  to  the  doing  of 
by  oUiera,  If  there  was  a  conspiraqr,  he  was  manifestly  the  prin- 
cipal conspirator. 

This  is  no  assertion  or  argument  of  mine.  It  waa  avowed  by 
the  Crown,  which  now  prosecutes  Mr  Tooke,  and  Mr  Hardy  was 
therefore  jirst,  and  most  properly,  selected  for  trial ;  because  the 
object  of  the  one  we  are  now  engaged  in,  and  of  every  other  that 
can  succeed  to  it,  are  only  to  apply  by  remote  implication  and 
ccXUUeral  circumstances,  the  very  acts  which  were  directly  brought 
home  to  Mr  Hardy,  who  stands  acquitted  by  his  country — nay, 
which  were  without  controversy  admitted  by  his  counsel.  The 
Court  said,  in  summing  up  the  evidence  in  the  former  trial,  that 
it  had  been  but  feebly  ar^ed  that  Mr  Hardy  was  not  implicated 
in  a  great  part  of  the  evidence. 

Gentl^nen,  this-  was  but  a  cautious  and  indulgent  mode  of 
statement  by  the  Court,  lest  admissions  might  be  supposed  to 
have  been  niade  by  us  which  counsel  ought  not  to  make ;  for  cer- 
tainly we  neither  did,  nor  could  attempt  to  deny,  that  Mr  Hardy 
was  cognisant  of,  and  active  in  every  transaction  which  regarded 
the  British  convention,  the  very  treason  charged  upon  the  record. 
The  Attorney-Gteneral  therefore  is  reduced  to  this  dilemma — 
either  to  contest  the  justice  of  the  former  verdict  which  acquitted 
Hardy,  or  to  surrender  the  present  prosecution.  That  this  is  the 
true  position  of  the  cause  will  appear  incontestably  from  the  proofs. 

The  origin  of  the  convention  appears  to  have  been  this  : — Mr 
Hardy,  who  has  already  been  acquitted  by  his  country,  having 
received  a  letter,  which  has  been  read  to  you,  from  a  country  cor- 
respondent, stating  that  as  the  Edinburgh  convention  had  been 
improperly  and  illegally  dispersed,  it  would  be  proper  to  hold 
another ;  he  laid  the  proposal  before  the  Corresponding  Society, 
who  adopted  it  upon  the  27th  of  March  1794,  and  transmitted  a 
copy  of  their  resolution  upon  the  subject  to  the  Constitutional 
Society  for  their  approbation.  Mr  Hardy,  therefore,  was  not 
merely  active  as  secretary  in  the  progress  of  the  convention,  but 
was,  in  his  own  person^  the  first  mover  and  proposer  of  it ;  and  it 
is  impossible  that  the  jury  could  have  honourably  acquitted  him 
upon  any  other  principle  than  their  total  and  absolute  disbelief 
that  the  measure  was  pursued  for  the  detestable  purposes  imputed 
by  this  indictment. 

Grentlemen,  the  best  way  to  support  that  judgment,  and  to  bring 
you  to  the  same  conclusion,  is  to  examine  the  proceedings,  and  to 
let  them  speak  for  themselves. 
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The  Corresponding  Society,  upon  Mr  Hardy's  proposition, 
having,  on  the  27th  of  March  1794,  adopted  a  resolution  which 
they  transmitted  to  the  Constitutional  Society  for  approbation, 
that  Society  met  the  next  day,  the  28th  of  March,  to  consider  it. 
The  resolution  was  sent  in  the  form  of  a  letter  from  Mr  Hardy 
himself,  in  these  words : — 

"  I  am  directed  by  the  London  Corresponding  Society  to  trans- 
mit the  following  resolutions  to  the  Society  for  Constitutional 
Information,  and  to  request  the  sentiments  of  that  Society  respect- 
ing the  important  measures  which  the  present  juncture  of  affairs 
seems  to  require.  The  London  Corresponding  Society  conceives 
that  the  moment  is  aiTived  when  a  full  and  explicit  declaration 
is  necessary  from  all  the  friends  of  freedom,  whether  the  late 
ILLEGAL  and  unheard-of  prosecutions  and  sentences  shall  determine 
us  to  abandon  our  cause," 

To  pause  here  a  little.  Does  not  this  incontestably  show  that 
their  cause  (with  whatever  irregularity  it  might  have  been  pur- 
sued) was  no  other  than  the  cause  of  parliamentary  reform  ?  Is  it 
not  demonstration  that  they  considered  the  persons  convicted  in 
Scotland  as  wrongfully  convicted  ?  It  is  not  in  human  nature,  it 
is  beyond  the  flight  of  human  impudence  or  folly,  that  men  under 
a  government  of  law  should  publicly  declaim  against  prosecutionn 
as  illegal,  tyrannical,  and  unheard-of,  if  they  had  either  themselves 
considered  them,  or  if  they  bad  been  held  by  others  to  have  been 
the  regular  proceedings  against  traitors  arrested  in  rebellion 
against  their  country.  Construing,  therefore,  this  p€u1i  of  the 
letter  as  common  charity  and  common  sense  must  concur  in  the 
construction,  and  as  the  former  jury  construed  it,  it  is  no  more 
than  this, — They  say  to  the  Constitutional  Society,  *'  As  we  are  in 
the  progress  of  an  honest  cause — as  we  are  pursuing  a  l^al 
purpose  by  legal  means,  which  others  have  adopted  befoie  us — 
shall  we  abandon  it,  terrified  by  the  unrighteous  judgments  of 
another  country  ?  or  shall  we  unite  and  persevere  in  its  support, 
confiding  that  whatever  may  be  the  condition  of  Scotland^  there  is 
no  law  here  in  England  which  can  condemn  us,  nor  any  judges 
who  can  be  interested  in  its  perversion  ?  Let  us  concur,  therefore, 
in  the  necessity  of  another  convention  as  the  only  legal  and 
constitutional  means  of  redressing  the  grievances  which  oppress 
us,  and  which  can  only  be  effectually  redressed  by  a  full  and  free 
representation  of  the  people  of  Great  Britain." 

The  crime,  therefore,  imputed  to  the  Constitutional  Society  is 
only  this :  that,  addressed  in  this  manner  by  the  Corresponding 
Society  so  describing  its  objects^  it  assented  to  the  appointment  of 
a  committee  of  their  society,  to  meet  a  committee  appointed  by 
the  other,  to  consider  of  the  proper  steps  to  be  taken  for  the 
accomplishment  of  the  object  so  described. 

This  is  the  whole  that  can  be  charged  upon  this  society,  for 
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there  is  no  evidence  whatever,  even  of  any  of  its  members  being 
acquainted  with  the  design  of  considering  of  a  convention,  until  it 
came  to  them  in  the  shape  of  a  letter  from  Mr  Hardy,  who  has 
been  acquitted ;  all  the  antecedent  part  bein^  absolutely  and 
ENTiKELY  HIS  OWN.  This  proposition,  indeed,  was  so  far  from 
coming  to  the  Constitutional  Society  as  the  members  of  a  secret 
conspiracy,  that  it  was  made  in  the  most  public  manner  to  other 
societies  with  whom  they  notoriously  were  not  connected  ;  it  was 
made  to  the  Society  of  the  Friends  of  the  People,  of  which  I  have 
the  honour  to  be  a  member,  whose  principles  and  conduct  have 
been  spoken  of  with  respect  throughout  these  proceedings.  When 
we  received  their  proposal  we  were  as  well  acquainted  with  all 
the  antecedent  proceedings  of  the  societies  as  the  evidence  makes 
U8  acquainted  with  them  now ;  and  we  still  flatter  ourselves  that 
we  were  as  capable  of  understanding  the  meaning  of  what  was 
addressed  to  ourselves,  as  those  who  since  then  have  assumed  to 
themselves  the  office  of  decipherers ;  yet,  with  all  this  knowledge,  we 
returned  an  affectionate  answer  to  these  bloody  oonsfiratobs  ;  we 
wrote  to  them,  that  we  heartily  concurred  with  them  in  the 
objects  they  had  in  view,  but  differed  from  them  in  the  expediency 
and  prudence  of  the  means  by  which  they  had  proposed  to  give 
them  effect.  We,  therefore,  understood  their  object  in  the  same 
light  with  the  Constitutional  Society — viz.,  the  reform  in  the 
House  of  Commons  only ;  and  the  difference  between  us  is  reduced 
to  a  difference  in  judgment,  as  to  the  means  for  producing  an  end 
which  in  common  was  approved. 

Gkntlemen,  the  Constitutional  Society  having  agreed,  as  I  have 
just  now  stated  to  you,  to  appoint  some  of  their  members  to  confer 
with  others  appointed  by  tne  Corresponding  Society,  upon  the 
subject  of  the  resolution  of  the  27th  of  March,  understood  by  them 
as  I  have  explained  it  to  you,  we  are  brought  by  the  evidence  to 
the  consideration  of  that  overt  act  upon  the  record  which  charges 
these  committees  so  appointed  with  the  crime  of  high  treason  in 
these  words :  "  That  with  force  and  arms  they  did  traitorously 
consent  and  agree,  that  Jeremiah  Joyce,  John  Augustus  Bonney, 
John  Home  Tooke,  Thomas  Wardle,  Matthew  Moore,  John 
Thelwall,  John  Baxter,  Bichard  Hodgson,  John  Lovet,  William 
Sharp,  and  one  John  Pearson,  should  confer  and  meet,  and  co- 
oi>erate  together,  for  and  towards  the  calling  and  assembling  such 
convention  for  the  traitorous  purposes  aforesaid" — i.e.,  as  it  is 
agreed  on  all  hands,  for  subvertmg  the  Government,  and  dei)osing 
and  destroying  the  King.  Here  another  dilemma  inevitably 
encloses  the  Crown;  because  this  charge  of  conferring  together 
towards  the  calling  a  convention  which  was  to  be  held  for  these 
traitorous  purposes,  cannot  possibly  be  urged  ap^inst  these  eleven 
persons  appointed  to  confer  together  concerning  it,  unless  the 
major  proposition  can  first  be  established  that  such  a  traitorous 
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convention  was  ori^nally  in  the  contemplation  of  those  who 
appointed  them.  For  these  eleven  persons  are  not  charged  as 
having  originated  the  convention,  but  each  prisoner  in  his  turn  is 
charged  with  having  consented  and  agreed  that  these  persons 
should  confer  together  upon  the  means  to  give  effect  to  a  treason 
already  hatched  and  contemplated,  which  inevitably  throws  them 
back  upon  Mr  Hardy,  who  has  been  acquitted ;  for  how,  in  the 
name  of  common  sense,  can  their  guilt  be  consistent  with  his 
innocence  ?  I  say,  this  is  a  dilemma,  because  there  is  no  road  out 
of  this  absurdity  but  by  running  into  another ;  since,  to  confine  the 
guilt  to  the  prisoners  who  co-operated  together  in  exclusion  of  those 
who  appointed  them  to  do  so,  it  must  be  assumed  that  they  were 
bona  fide  appointed  to  confer  towards  calling  a  meeting  which 
had  for  its  real  and  honest  object  a  reform  in  Parliament ;  but 
that  they  were  no  sooner  appointed  than,  without  the  consent  of 
those  who  had  deputed  them,  they  confederated  to  change  the 
purpose  of  the  deputation,  and  conspired  among  their  eleven  selves 
to  form  a  Parliament  for  ruling  by  force  of  arms  over  this  mighty 
kingdom* 

Now,  I  appeal  to  you,  gentlemen,  whether  there  ever  was  a 
proposition  so  utterly  out  of  the  whole  course  of  human  affairs,  as 
that  six  men  of  one  very  numerous  society,  and  five  out  of  another 
equally  numerous,  unanimously  appointed  to  confer  upon  any 
given  object,  no  matter  what,  should  be  taken  without  a  shadow  of 
evidence,  to  have  in  an  instant  departed  from  the  trust  reposed  in 
them,  and  to  have  set  on  foot  a  secret  plan  which  they  durst  not 
communicate  even  to  their  principals  and  co-conspirators,  and 
which,  with  or  without  communication,  was  wholly  visionary  and 
impracticable. 

Gentlemen,  I  know  that  my  learned  friends  are  incapable  of 
publicly  maintaining  so  prepois^rous  a  proposition ;  I  admit  that 
they  never  did  maintain  it,  and  I  cmly  state  it  to  give  to  them  the 
choice  of  the  alternative ;  because  either  these  eleven  persons  are 
only  guilty  from  having  changed  the  purpose  of  a  deputation 
originally  not  traitorous,  a  thing  admittea  to  be  absurd  and 
irrational,  or  else  all  who  deputed  them  were  traitors  also.  The 
conclusion  is  inevitable ;  because  it  is  impossible  to  say  that  the 
societies  who  deputed  them  did  not  know  their  own  motives  and 
their  own  objects,  and  the  supposition  is  further  absolutely 
excluded  by  the  evidence,  as  the  committees  so  appointed  were  to 
do  nothing  of  themselves,  but  were  to  report  to  the  society  at  large 
the  result  of  their  deliberations;  and  reports  from  them  were 
accordingly  actually  read  at  the  society  in  the  presence  of  many 
respectable  members  now  at  large,  and  whose  names  have  not  been 
even  mentioned  as  suspected  in  the  course  of  these  proceedings. 

It  is,  therefore,  impossible  to  impute  guilt  to  the  prisoners 
selected  for  punishment,  without  extending  it  to  a  compass  to 
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which  no  man  will  be  hardy  enough  to  say  it  shall  or  can  be 
extended.  How  many  persons  upon  such  a  scale  would  be 
principals  in  treason,  or  guilty  of  a  misprison  of  it  ?  Every  man 
who  (Utended  the  variom  societies  (hroughoui  the  kingdom,  or  who 
knew,  by  belonging  to  them,  that  a  convention  was  on  foot  To  say 
nothing  of  the  extravagance  of  such  a  wide  imputation  of  disloyalty 
and  rebellion,  what  can  be  more  dangerous  impolicy  than  to  invite 
foreign  nations  to  believe,  whilst  attempts  are  making  from  abroad 
to  destroy  our  constitution,  that  the  people  of  England  are  already 
ripe  for  a  revolt  ? 

But  there  are  inconsistencies,  if  possible  still  more  glaring,  to  be 
encountered  with  in  maintaining  the  charge  against  the  prisoners 
selected  for  trial,  than  even  in  this  wide  extension  of  it  to  others  ; 
for  if  any  of  the  few  persons  (ieingr  only  twelve  in  number)  be 
guilty  of  this  treason,  they  must  all  be  guilty  ;  it  is  quite  in  vain 
to  think  of  distinguishing  or  separating  them ;  yet  some  of  them 
are  not  even  accused,  and  others  are  judicially  separated  from 
accusation.  Mr  Sharpe,  the  engraver,  though  one  of  the  com- 
mittee, was  examined  for  the  Crown,  but  not  examined  as  an 
accomplice ;  and  the  bill  was  thrown  out  by  the  grand  jury  against 
Mr  Lovett,  another  of  them,  whom  I  am,  therefore,  entitled  to 
consider  as  an  innocent  man,  who  ought  not  even  to  have  been 
accused,  and  who  will  tell  you  upon  his  oath  (for  I  shall  call  him 
as  a  witness),  that  there  was  not  a  syllable  passed  at  these 
meetings  which  the  King  upon  his  throne  might  not  have  heard  ; 
that  neither  his  name  nor  oflSce  were  mentioned  with  irreverenpe ; 
and  Lovett,  speaking  for  himself  and  for  his  own  motives,  will 
further  solemnly  tell  you,  that  in  his  honest  conscience  he  believed, 
that  from  the  consequences  of  a  timely  reform  in  the  House  of 
Commons,  to  which  all  their  deliberations  were  singly  directed,  the 
King's  title  would  be  more  firm,  his  person  more  secure,  his  crown 
more  illustrious,  and  its  inheritance  in  his  line  more  certain,  than 
by  seeking  their  support  from  the  continuation  of  abuses  which  had 
so  recently  overturned  a  throne,  that,  propped  as  it  was  by  armies 
and  the  bigotry  of  the  people,  seemed  destined  to  endure  for  many 
generations,  but  whicn,  nevertheless,  undermined  by  its  own 
corruptions,  suddenly  crumbled  into  dust,  and  shook,  or,  more 
properly,  shakes  at  this  moment  the  whole  habitable  world  with  its 
faU. 

That  Mr  Eichter,  another  of  the  conamittee,  and  now  in  New- 
gate, meant  nothing  more  than  the  reform  in  the  House  of  Com- 
mons, I  will  prove  to  you  by  Mr  Ecus,  one  of  the  most  respectable 
men  in  our  profession,  and  whose  honour  and  veracity  are  above 
all  question.  He  will  tell  you,  that  he  saw  him  after  the  Friends 
of  the  People  had  refused  to  concur  in  sending  delegates  to  the 
proposed  convention,  when  Bichter  assured  him,  that  in  the  plan 
they  had  adopted  they  had  acted  for  the  best,  but  that  they  were 
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desirous  to  act  cordially  with  the  Friends  of  the  People  in  whatever 
they  thought  the  most  conducive  to  promote  the  constitutional 
object  they  were  engaged  in.  I  believe,  indeed,  that  the  mass  of 
these  societies  thou^t  with  many  others — of  which  class  I  profess 
myself  to  be  one,  though  I  diflfer  with  them  in  the  means— that 
nothing  can  so  certainly  tend  to  support  the  throne  as  a  reform  in 
the  Commons*  House  of  Parliament.  Whether  you  think  with 
them  or  with  me  on  this  subject  is  of  no  consequence,  it  is  enough 
if  you  believe  that  they  thought  so,  and  honestly  acted  upon  their 
opinions ;  opinions  which  at  all  events  were  entertained  and  acted 
upon  by  many  illustrious  persons  now  present,  some  of  whom  I 
will  call  as  the  willing,  and  others  as  the  unwilling  witnesses  to  the 
fact. 

But  as  the  quality  of  their  acts  is  best  to  be  ascertained  by  the 
acts  themselves,  let  us  examine  what  the  committees  did,  and  what 
was  done  by  the  societies  who  supported  them. 

On  the  11th  of  April  they  made  their  report  in  these  words  : — 

"  Eesolved,  That  it  appears  to  this  committee  very  desirable 
that  a  general  meeting  or  convention  of  the  friends  of  liberty  should 
be  called."  For  what?  To  depose  the  King?  to  subvert  the 
Government  ?  No.  But,  ^in  the  concluding  words  of  the  resolu- 
tion, "  For  the  purpose  of  taking  into  consideration  the  proper 
means  ofohtaining  a  full  and  fair  represefiiiation  of  the  people  in 
Parliament''  This  resolution,  after  some  objection  to  the  word 
convetUiony  was  adopted.  Now,  I  desire  distinctly  to  know  why 
this  resolution  is  to  be  perverted  from  its  ordinary  meaning  any 
more  than  many  similar  resolutions  in  other  times  ?  The  Lord 
Chief- Justice  in  the  former  trial  said,  in  so  maxij  words,  that  it 
must  be  conceded  to  these  societies,  and  to  the  prisoner  Hardy, 
tJtat  they  set  out  originally  upon  the  Duke  of  Richmond s  plan.  If 
this  be  so,  it  is  for  the  Crown  to  establish  at  wliat  period  and  by 
whom  this  system  was  abandoned,  and  what  is  the  evidence  of  the 
abandonment.  Does  the  Attorney-General  mean  to  say  that  it  is 
hi^h  treason  for  a  number  of  persons  collected  together  to  make  a 
delegation  to  a  smaller  number  from  amon^  themselves  for  any 
purposes,  legal  or  illegal  ?  He  will  certainly  not  say  that.  So 
that,  in  whatever  view  the  matter  for  deliberation  is  examined, 
the  question  still  returns,  and  must  for  ever  return,  to  its  only 
legal  centre — viz.,  the  object  they  had  in  view  in  this  delega- 
tion ;  and  that  examination  cannot  rationally  take  place  but  either 
by  looking  at  the  acts  themselves,  and  judging  of  them  a^  they 
present  themselves  to  view,  or  else  by  showing,  from  extrinsic 
evidence,  that  they  are  not  what  they  appear  upon  the  surface,  but 
are  directed  to  concealed  and  wicked  objects. 

With  regard  to  the  first,  it  has  been  conceded  from  the  begin- 
ning, even  by  the  Court  (as  I  have  just  observed  in  its  charge  to 
the  grand  jury),  that  their  avowed  object  was  a  constitutional 


Digitized  by  VjOOQ IC 


SPEECH  FOB  JOHN  HOBKE  TOOKE.  283 

reform ;  and  as  to  the  last,  I  call  aloud  upon  those  who  ask  you  to 
pronounce  that  a  forcible  subversion  of  the  Grovemment  was  in- 
tended, to  confess  that  the  very  idea  of  such  a  charge  was  disavowed 
and  reprobated  even  by  the  very  witnesses  they  brought  forward  to 
establ^  it  Upon  the  first  trial  they  called  a  great  number,  who, 
without  a  single  exception,  one  after  another,  positively  swore  that 
hostility  to  the  Gtovernment,  or  an  attack  upon  it  by  force,  never 
entered  into  their  contemplation ;  and  Mr  Gibbs,  as  I  am  informed, 
in  my  absence  to-day,  established  the  same  truth  by  cross-examin- 
ation of  the  Sheffield  witnesses,  who,  with  one  assent,  as  I  see  from 
a  note  now  before  me,  all  declared  they  had  been  insulted  and 
abused,  which  was  the  origin  of  the  few  pikes  manufactured  for 
their  defence  ;  and  the  AUomey-General  appears  to  have  been  so 
well  satisfied  that  the  whole  evidence  concemmg  arms  was ''  a  beg- 
garly account  of  empty  boxes,"  unfit  for  a  second  introduction  in  so 
momentous  a  cause,  that  he  gave  up  the  whole  of  it,  and  we  have 
heard  not  a  syllable  of  that  which  assumed  so  grave  an  aspect  when 
Hardy  lately  stood  in  judgment  before  you  ;  nor  has  even  Frank- 
low  lumself,  and  the  Loyal  Lambeth  Association,  made  their  ap- 
pearance. In  my  (pinion,  it  was  sound  discretion  to  abandon  that 
parole  evidence.  To  have  called  people  who  literally  knew  nothing 
of  the  societies,  would  have  been  to  expose  weakness ;  to  have  again 
called  honest  witnesses,  who  knew  anything,  would  have  been  to 
prove  too  much,  because  the  falsehood  of  the  imputation  would 
again  have  been  manifested ;  and  to  have  attempted  it  a  second 
time  by  spies  and  informers,  would  only  have  been  uselessly  bring- 
ing ap^  their  ragamuffins  to  be  peppered :  a  conduct  which  sinks  a 
cause  in  the  opmion  even  of  Jefferies  himself;  who,  when  Sergeant 
Jefieries,  upon  the  trial  of  Lord  Eussel,  said  to  the  jury — "  Bemem- 
ber,  we  bring  no  ignominious  persons  here;  we  have  not  raked  the 
gojolsfar  evidence;  we  have  brotight  before  you  no  scandalous  spies 
AND  IKF0BMEB8,  but  men  uHyrthy  of  credit" 

To  say  the  truth,  gentlemen,  their  parole  testimony  being  thus 
subtracted,  there  has  been  brought  forward  in  this  cause  no  evi- 
dence, either  creditable  or  scandalous :  for,  with  the  exception  of  a 
few  papers  not  worth  a  farthing,  I  will  undertake  to  collect  from 
the  cofiee-houses  of  London  a  complete  fac-simile  of  the  report  of 
both  Houses  of  Parliament,  which  has  consumed  so  many  days  in 
reading,  and  for  no  part  of  which,  as  I  have  noticed  formerly,  any 
author,  printer,  or  publisher,  has  been  ever  called  to  account. 

We  have  now  reached  the  finale  of  the  business — the  great  catas- 
trophe— and  it  is  awful  to  examine  upon  what  small  pivots  the  fate 
of  nations  depends,  and  to  contemplate  the  miraculous  escape  of 
our  country.  The  two  committees  agreed  to  meet  on  Mondays  and 
Thursdays  in  Beaufort  Buildings,  and  no  time  was  to  be  lost ;  for 
Hessians  and  Hanoverians  were  upon  them. 

When  the  14th  of  April  came,  which  should  have  been  their 
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first  meeting,  tbere  was  no  meeting  at  all,  but  a  great  multitude 
of  people,  of  different  descriptions,  assembled  at  Chalk  Farm.  My 
learned  Mends,  I  see,  are  taking  notes  on  this  subject ;  but  let 
them  recollect  that  Lovett,  whose  case  has  been  before  the  accas- 
ing  juiy,  and  who  stands  wholly  discharged  from  guilt  or  suspicion, 
was  chairman  of  this  meeting,  and,  at  the  same  time,  a  member  of 
the  committees  of  conference  and  co-operation ;  yet  now,  when  the 
leader  himself  is  exculpated,  and  not  exposed  even  to  the  hazard 
and  inconvenience  of  a  trial,  he  Is  to  be  hung  to-day  round  the  neck 
of  the  gentleman  at  your  bar,  who  never  was  at  Chalk  Farm  in  his 
life ;  who  never  heard  of  the  meeting,  nor  of  the  existence  of  the 
place  it  was  held  at,  till  he  read  it  in  the  newspapers,  as  we  all  did, 
and  who  never  saw  Mr  Lovett  till  he  met  him  in  the  Tower,  when 
he  was  pointed  out  to  him  as  one  of  the  persons  with  whom  he  had 
long  been  engaged  in  a  conspiracy.  Thwk  Grod,  these  experiments 
are  not  only  harmless,  but  useful : — ^they  serve  as  a  clue  when  the 
contrivance  is  more  plausible. 

The  next  Thursday  after  the  meeting  at  Chalk  Farm  was  the 
17th  of  April.  Now  attend  to  the  proce^ngs  of  these  conspirators, 
pressed  to  a  moment  in  point  of  time,  and  whose  schemes  were  ripe 
for  execution.  Not  one  of  them  came.  The  24th  of  April  was  tne 
third  Thursday,  when  the  committee  from  the  Corresponding  So- 
ciety attended,  but,  not  being  met  by  the  other,  there  was,  of  course, 
no  conference.  On  the  28tn  of  April,  full  three  weeks  after  their 
original  appointment,  they  at  last  assembled;  and,  after  having 
conferred  concerning  the  news  of  the  day,  and  co-operated  in  taking 
snuff  out  of  one  another's  boxes,  they  retired  to  their  homes  without 
uttering  a  syllable  concerning  the  King  or  his  Parliament.  These 
important  transactions  were  repeated  on  the  5th  of  May ;  and  on 
Monday,  May  the  12th,  although  no  other  meeting  had  then  been 
held,  and  though  these  proceedings,  as  I  have  stated  them  to  you, 
had  been  fully  investigated  before  the  Privy  Council ;  though  the 
societies  were  constituted  for  purposes  perfectly  notorious,  and  long 
unopposed ;  though  all  their  meetings  had  been  publicly  advertised, 
and  their  correspondence  as  open  as  the  day,  Mr  Hardy  was 
suddenly  arrested — dragged  out  of  his  bed  in  the  night — ^tom  from 
the  arms  ot  an  affectionate  wife,  who  fell  a  sacrifice  to  terror  and 
affright,  although  he  can  now  tell  you,  upon  an  oath  accredited  by 
his  full  and  honourable  acquittal,  that  he  had  not  a  conception  in 
his  mind,  even  after  he  was  in  the  custody  of  the  law,  that  high 
treason,  or  any  other  crime  which  verged  towards  disloyalty  or 
rebellion,  was  to  be  imputed  to  him. 

Gentlemen,  the  alarm  which  seized  upon  Grovemment  at  this 
period  seems  to  have  invested  the  most  frivolous  circumstances 
with  mystery  and  design  against  the  State,  of  which  we  have  had  a 
notable  instance,  in  a  letter  written  by  Mr  Joyce  to  Mr  Tooke,  on 
the  day  Hardy  was  arrested,  which,  being  intercepted,  was  packed 
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up  into  the  green  box  there,  and  reserved  as  evidence  of  a  plot.  The 
letter  runs  thus :  *'  Hardy  and  Adams  were  taken  up  this  morning 
by  a  King's  messenger,  and  all  their  books  and  papers  seized  -"  and 
then,  following  a  long  dash,  '*  Can  tou  be  ready  by  Thursday  ?" 
This  letter,  gentlemen,  is  another  lesson  of  caution  against  vague 
suspicions  ;  the  Bed  Book  was  not  a  list  of  persons  to  be  saved,  in 
opposition  to  the  Black  Book,  of  those  to  oe  sacrificed ;  but  Mr 
Tooke  having  undertak-en  to  collect,  from  the  "Court  Calendar/'  a 
list  of  the  titles,  offices,  and  pensions  bestowed  by  Mr  Pitt  upon  Mr 
Pitt,  his  relations,  friends,  and  dependents,  and  being  too 
correct  to  come  out  with  a  work,  of  that  magnitude  and  extent, 
upon  a  short  iiotice,  had  fixed  no  time  for  it,  which  induced  Mr 
Joyce,  who  was  impatient  for  its  publication,  to  ask  if  he  could  be 
ready  with  it  by  Thursday.  Another  curious  circumstance,  of 
similar  importance,  occurred  about  the  same  time,  which  I  marvel 
has  not  appeared  in  evidence  before  you.  I  will  tell  you  the  story, 
which  is  so  stamped  with  the  wit  which  distinguishes  my  client,  that 
it  will  speak  for  itself  without  proof.  A  spy  came  one  night  into  the 
society  to  see  what  he  could  collect,  when  there  happened  to  be 
present  a  Mr  Gay,  a  man  of  large  fortune,  and  a  great  traveller  (the 
gentleman  I  speak  of  is  a  memb^  of  the  Friends  of  the  People,  intro- 
duce by  my  friend  Mr  Tierney,  now  in  my  eye).  This  Mr  Gay, 
in  the  coarse  of  his  travels,  had  found  a  stone  inscribed  by  Mr  Stuart, 
another  great  traveller,  as  the  end  of  the  world ;  but  resolving  to 
push  on  farther,  and  to  show  his  oontempt  of  the  bounded  views  of 
former  discoveries,  wrote  upon  it,  '*  This  is  the  beginning  of  the 
world," — treating  it  as  the  ground  from  which  he  meant  to  start 
upon  his  tour.  The  plan  being  introduced  for  consideration  while 
Mr  Ghiy  was  present,  Mr  Tooke  said,  **  Look  ye,  gentlemen,  there 
is  a  person  in  the  room  disposed  to  go  to  greater  lengths  than 
any  of  us  would  choose  to  follow  him."  This  aUusion  to  the  in- 
trepid traveller  was  picked  up  by  the  spy  as  evidence  of  the  plot ; 
aad  if  I  had  the  rummaging  of  the  green  boxes,  I  would  under- 
take to  find  the  information  among  the  papers. 

GeMtlemeB,  in  tracing,  as  I  have  done,  the  proceedings  of  the 
societies  towards  holding  this  convention,  I  have  continued  to 
follow  the  instructions  of  my  client,  in  totally  losing  sight  of  his 
defence,  in  order  to  keep  danger  at  a  distance  &om  others;  for  I 
have  now  only  to  remind  you,  since  the  fact  has  appeared  already, 
that  the  prisoner  took  no  share  whatsoever  in  any  of  these  pro- 
ceedings. He  considered  them,  indeed,  to  be  legal,  but,  in  his 
enl^htened  judgment,  not  convenient,  nor  likely  to  be  attend^ 
with  advantage  to  the  object ;  and,  therefore,  when  the  resolution 
of  appointing  a  committee  was  adopted,  and  his  name  was  proposed 
as  a  member,  he  objected  to  it,  declared  he  would  not  attend,  nor 
have  anything  whatever  to  do  with  it.  You  may  ask  perhaps  why, 
after  that  refusal,  he  suffered  his  name  to  stand  upon  the  corn- 
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mittee  ?  and  why  he  did  not  withdraw  himself  wholly  from  the 
society  ?  In  answer  to  that,  he  has  told  you  much  better  than  I 
can,  as  he  can  indeed,  tell  you  anything  much  better,  that  as  he 
considered  the  proposition  not  to  be  criminal  or  illegal,  he  did  not 
feel  himself  at  liberty  to  abandon  a  laudable  pursuit  by  breaking 
up  or  dividing  the  society  for  mere  difference  of  opinion  with 
respect  to  the  mode  of  obtaining  it  This  conduct  was  manly  and 
honourable,  and  it  by  no  means  stands  upon  Mr  Tooke's  assertion: 
the  fact,  and  a  most  important  one  it  is,  rests  upon  evidence,  and 
not  upon  owr  evidence  (for  our  season  of  giving  it  is  not  yet  arrived), 
but  upon  the  evidence  relied  on  by  the  Grown  for  the  establishment 
ofguUt ;  and  which,  therefore,  must  be  wholly  adopted  or  wholly 
rejected. 

It  will  appear  further,  and  more  distinctly,  that  Mr  Tooke 
persisted  in  his  resolution ;  that  he  was  a  total  stranger  to  their 
proceedings ;  that  the  committee  of  correspondence,  of  which  he 
objected  to  be  a  member,  never  met ;  and  that  the  only  reason  why 
his  name  stands  as  a  member  of  the  committee  of  correspondence, 
which  he  not  only  did  not  assent  to,  but  the  formation  of  which  he 
never  knew,  was,  that  it  was  resolved  in  his  absence,  that  the 
committee  which  had  before  been  appointed  to  confer,  should  also 
be  a  committee  to  co-operate;  and  of  so  little  account  was  this 
same  committee,  that  Mr  Adams,  when  examined  for  the  Grown 
(though  secretary  of  the  society),  declared  upon  his  oath  that  he 
never  had  heard  of  it  until  he  read  it  out  of  the  book  as  a  witness 
in  the  court. 

It  is  evident,  therefore,  that  the  great  substantive  leading  overt 
act  in  the  indictment — viz.,  the  conspiracy  to  hold  a  convention  to 
subvert  the  Government,  to  which  all  the  other  charges  are  un- 
doubtedly subservient — is  not  only  not  brought  home  to  the 
honourable  gentleman  at  the  bar,  but  appears  to  be  without  foun- 
dation altogether ;  and  it  is  equally  evident,  by  the  conduct  of  the 
Crown^  that  they  think  so ;  for  if  they  had  proved  their  charge  by 
the  evidence  of  the  facts  which  belonged  to  it,  their  task  was 
finished ;  and  all  matter,  collateral  or  foreign,  would  not  only  have 
been  irrelevant,  but  injurious  to  the  prosecution.  But,  conscious 
that  the  traitorous  intention  could  neither  be  l^ally  nor  rationally 
collected  from  any  one  fact  appertaining  to  the  subject  in  agitation, 
they  have  heaped  matter  upon  matter  on  his  head  from  various 
quarters,  totally  disconnected  with  the  charge,  and  with  one  an- 
other, in  order  that  these  transactions,  though  singly  neither  treason 
nor  any  other  crime,  might,  when  tacked  together,  amount  to  what- 
ever might  be  found  necessary  to  destroy  him.  In  this  manner 
that  unfortunate  statesman.  Lord  Strafford,  was  sacrificed ;  but  the 
shameful  violation  of  the  law  of  England,  which  alone  could  have 
supported  his  condemnation,  has  ever  been  spoken  of  with  detes- 
tation by  every  lawyer,  of  whatever  party,  who  has  lived  since  his 
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trial ;  and  what  is  the  next  evidence  of  its  turpitude  and  illegality, 
has  been  considered  as  a  blot  in  the  page  of  English  history  by 
historians  of  all  parties  and  opiniona  Mr  David  Hume,  a  man  not 
to  be  named  as  a  compiler  of  mere  facts,  but  as  a  profound  politician 
and  philosopher,  speaks  of  it  in  the  manner  which  I  will  read  to 
you,  notwithstanding  his  leaning  to  high  and  arbitrary  principles 
of  government.  In  his  sixth  volume,  page  431,  speaking  of  Lord 
Strafford's  attainder,  he  says,  *'  As  this  species  of  treason,  discovered 
by  the  Conmions"  (the  Commons  have  also  the  merit  of  discovering 
this),  "  is  entirely  new  and  unknown  to  the  laws ;  so  is  the  species 
of  proof  by  which  they  pretend  to  fix  that  guilt  upon  the  prisoner. 
They  have  invented  a  kind  of  accumulative  or  constructive  evidence, 
by  which  many  actidns,  either  totally  innocent  in  themselves,  or 
criminal  in  a  much  inferior  degree,  shall  when  united  amount  to 
treason,  and  subject  the  person  to  the  highest  penalties  inflicted  by 
the  law.  A  hasty  and  unguarded  word,  a  rash  and  passionate 
action,  assisted  by  the  malevolent  fancy  of  the  accuser,  and  tortured 
by  doubtful  constructions,  is  transmuted  into  the  deepest  guilt; 
and  the  lives  and  fortunes  of  the  whole  nation,  no  longer  protected 
hy  justice^  are  subjected  to  arbitrary  will  and  pleasure.'' 

Gentlemen,  it  may  be  said  that  the  shameful  case  I  have  cited 
is  not  like  the  present.  Certainly  it  is  not,  for  the  unguarded 
words  which  the  historian  reprobates  the  enhancing  into  treason 
were  the  unguarded  words  of  Lord  Straff (yrd  himself ;  the  rash 
writings  were  his  writings;  and  the  passionate  actions  were  his 
own.  But  what  is  accumulated  and  lifted  up  into  treason  against 
the  prisoner  to-day  are  the  unguarded  words,  the  rash  writings,  and 
the  passionate  actions  of  others  ;  of  some  with  whom  he  differed, 
of  many  whom  he  never  saw,  and  mostly  of  those  to  whose  very 
existence  he  was  a  stranger. 

Gentlemen,  I  have  no  fears  for  my  client ;  but  in  what  language 
shall  I  speak  of  this  dreadful  principle  for  the  benefit  of  my  country  ? 
I  will  speak  of  it  in  the  language  of  the  innocent  victim  to  them — 
in  the  eloquent  words  of  Lord  Strafford  himself  upon  his  trial : — 

"  Where  has  this  species  of  guilt  lain  so  long  concealed  ?  "  said 
Strafford,  in  conclusion ;  "  where  has  this  fire  been  so  long  buried, 
daring  so  many  centuries,  that  no  smoke  should  appear  till  it  burst 
out  at  once  to  consume  me  and  my  children  ?  Better  it  were  to 
live  under  no  law  at  all,  and,  by  the  maxims  of  cautious  prudence, 
to  conform  ourselves,  the  best  we  can,  to  the  arbitrary  will  of  a 
master,  than  fancy  we  have  a  law  on  which  we  can  rely,  and  find 
at  last  that  this  law  shall  inflict  a  punishment  precedent  to  the 
promulgation,  and  try  us  by  maxims  unheard-of  till  the  very 
moment  of  the  prosecution.  If  I  sail  on  the  Thames  and  split  my 
vessel  on  an  ancnor,  in  case  there  be  no  buoy  to  give  warning,  the 
party  shall  pay  me  damages;  but  if  the  anchor  be  marked  out, 
then  is  the  striking  on  it  at  my  own  peril.    Where  is  the  mark  set 
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upon  this  crime  ?  where  the  token  by  which  I  should  discover  it  ? 
It  has  lain  concealed  under  water ;  and  no  human  prudence,  no 
human  innocence,  could  save  me  from  the  destruction  with  which  I 
am  at  present  threatened. 

"  It  IS  now  full  two  hundred  and  forty  years  since  treasons  were 
defined ;  and  so  long  has  it  been  since  any  man  was  touched  to 
this  extent,  upon  this  crime,  before  myself.  We  have  lived,  my 
Lords,  happily  to  ourselves  at  home;  we  have  lived  gloriously 
abroad  to  the  world :  let  us  be  content  with  what  our  fathers  have 
left  us  ;  let  not  our  ambition  carry  us  to  be  more  learned  than  they 
were  in  these  killing  and  destructive  arts.  Great  wisdom  it  will  be 
in  your  Lordships,  and  Just  providence  for  yourselves,  for  your  pos- 
terities, for  the  whole  kingdom,  to  cast  from  you  into  the  fire  these 
bloody  and  mysterious  volumes  of  arbitrary  and  constructive  trea- 
sons, as  the  primitive  Christians  did  their  books  of  curious  arts, 
and  betake  yourselves  to  the  plain  letter  of  the  statute,  which  tells 
you  where  the  crime  is,  and  points  out  to  you  the  path  by  which 
you  may  avoid  it. 

^*  Let  us  not,  to  our  own  destruction,  awake  those  sleeping  lions 
by  rattling  up  a  company  of  old  records,  which  have  lain  for  so 
many  ages  by  the  wall,  forgotten  and  neglected.  To  all  my  afflic- 
tions, add  not  this,  my  Lords,  the  most  severe  of  any,  that  I,  for 
my  other  sins,  not  for  my  treasons,  be  the  means  of  introducing  a 
precedent  so  pernicious  to  the  laws  and  liberties  of  my  native 
country. 

"  However,  these  gentlemen  at  the  bar  say  they  speak  for  the 
commonwealth ;  and  they  believe  so  :  yet,  under  favour,  it  is  I  who, 
in  this  particular,  speak  for  the  commonwealth.  Precedents,  like 
those  which  are  endeavoured  to  be  established  against  me,  must 
draw  along  such  inconveniences  and  miseries,  that,  in  a  few  years, 
the  kingdom  will  be  in  the  condition  expressed  in  a  statute  of 
Henry  IV.,  and  no  man  shall  know  by  what  rule  to  govern  his 
words  and  actions.'' 

Proud  as  I  am  of  being  a  subject  of  this  country,  my  duty  com- 
pels me  to  remind  you,  that  all  this  splendour  of  truth  and  eloquence 
was  unavailing  before  an  abandoned  tribunal,  which  had  superseded 
all  the  rules  of  law  and  the  sober  restraint  of  justice,  and  which 
could  listen  unmoved  to  even  these  concluding  words :  "  My  Lords, 
I  have  troubled  your  Lordships  a  great  deal  longer  than  I  should 
have  done.  Were  it  not  for  tlw  interest  of  these  pledges  which  a 
saint  in  heaven  left  me,  I  should  be  loath" — "Here,"  says  the 
historian,  "  he  pointed  to  his  children,  and  his  weeping  stopped  him  " 
— And  if  I  were  to  attempt  to  proceed  farther  in  this  melancholy 
page,  my  tears  would  stop  me  also. 

But  let  us  look  to  what  followed  from  these  proceedings :  they 
were  condemned  and  reversed,  and  stand  recorded  as  a  beacon  to 
future  generations.    The  act  recites,  "  That  the  turbulent  party. 
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seeing  no  hopes  to  effect  their  unjust  designs  hy  ordinary  way  or 
method  of  proceedings,  did  at  last  resolve  to  attempt  the  destruction 
and  attainder  of  the  said  Earl  by  an  Act  of  Parliament  to  be  there- 
fore purposely  made  to  condemn  him  upon  accumulative  treason — 
none  of  the  pretended  crimes  being  treason  apart,  and  so  could  not 
he  IN  THE  WHOLE,  if  they  had  been  proved,  as  they  were  not. 
Therefore  it  is  enacted,  that  all  records  and  proceedings  relating  to 
the  said  attainder  be  wholly  cancelled,  and  taken  off  the  file,  to  the 
intent  that  the  same  may  not  be  visible  in  after-ages,  or  brought 
into  example,  to  the  prejudice  of  any  person  whatsoever." 

A  similar  fate  attended  the  attainders  of  Lord  Bussell  and  Sidney, 
and  will,  sooner  or  later,  attend  every  flagrantly  unjust  judgment, 
whilst  England  preserves  her  free  constitution ;  and,,  therefore,  not- 
withstanding the  ridiculous  figure  too  frequently  made  by  modem 
prophets,  whose  prophetic  writings  remain  unfulfilled  after  the 
period  of  their  fulfilment,  I  will  hazard  this  public  prediction — 
That  long,  long  before  one-half  of  the  audience  which  fills  these 
benches  shall,  oy  the  course  of  nature,  be  called  from  the  world, 
these  very  judgments  in  Scotland,  which,  more  than  anything  else, 
have  produced  the  present  trial,,  will  be  stigmatised,  repealed,  and 
with  indignation  reversed ;  not  by  violence  or  in  irregular  conven- 
tion, but  in  the  ordinary  legal  forms  of  a  British  Parliament. 

The  Attorney-General  will  perhaps  say,,  that  the  collateral  facts 
are  not  established  in  order  to  be  accumulated  into  guilt,  as  in  the 
case  of  Lord  Strafibrd;  that  he  disavows  (which  I  admit,  to  his 
honour,  he  most  distinctly  did)  all  accumulations  and  constructive 
treasons,  but  that  he  establishes  them  to  manifest  the  intention 
which  led  to  the  transaction  charged  upon  the  record.  Be  it  so, 
provided  they  do  lead  distinctly  to  that  manifestation.  But  let  us 
shortly  examine  them ;  and  then,  if  the  rules  of  the  Court  would 
permit  me,  I  would  not  only  ask  of  you  twelve  men,  but  of  every 
man,  aye,  and  of  every  woman  within  the  reach  of  my  voice,  whether 
they  would  kill  a  fly  upon  them;  yet  you  are  asked  to  devote  to 
destruction  upon  them  the  honourable  gentleman  who  now  stands 
before  you. 

The  collateral  facts,  as  my  memory  serves  me  to  recollect  them, 
and  from  whence  the  traitorous  intention  is  to  be  inferred,  are, 
that  Mr  Tooke  contributed  to  the  circulation  of  the  works  of 
Thomas  Paine,  containing  gross  matter  against  the  monarchy  of 
the  country ;  that  he  consented  to  send  a  congratulatory  address  to 
the  Convention  of  France ;  that  he  was  privy  to  the  approbation 
of  Mr  Joel  Barlow,  who  had  delivered  this  congratulation  at  Paris; 
and  lastly,  that  he  had  himself  written  a  letter  to  the  president  of 
the  convention,  oflfering  to  subscribe  4000  livres  towards  carrying 
on  the  war  then  existing  between  the  states  of  Europe  and  France, 
even  though  part  of  it,  m  the  event,  should  happen  to  be  applied 
when  this  country  should  be  involved  in  the  same  contest. 

TOL.  II.  T 
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Crentlemen,  though  I  feel  myself  very  much  exhausted,  I  have 
strength  enough  left  just  to  touch  upon  these  matters  in  their 
order. 

With  regard  to  the  first,  I  am  surprised  that  the  history  of  Mr 
Paine's  writings,  and  the  approbation  they  met  with,  as  connected 
with  the  new  constitution  of  France,  are  so  very  little  understood ; 
and  it  is  necessary  to  understand  it,  to  account  for  the  assent  and 
encouragement  which  many  persons,  attached  to  the  free  constitu- 
tion of  ureat  Britain,  were  forced  to  bestow  upon  many  parts  of  a 
work,  though  written  undoubtedly  by  an  author  who  was  an  enemy 
to  its  principles. 

Gentlemen,  it  happened  that  when  France  threw  oflf  the  galling 
yoke  of  arbitrary  monarchy,  which  had  been  attended  with  such 
infinite  evils  to  herseljF,  and  which  had  produced  so  many  calamities 
to  Great  Britain,  a  very  general  exultation  pervaded  this  country ; 
and  surely  it  was  a  natural  theme  of  exultation  to  the  inhabitants 
of  a  country  which  had  given  light  and  freedom  for  ages  to  the 
world,  to  see  so  large  a  portion  of  the  human  race  suddenly 
emancipated  from  a  bondage  not  only  ignominious  to  France,  but 
dangerous  to  this  island.  They  recollected  the  desolating  wars 
which  her  ambition  had  lighted  up,  and  the  expensive  burdens 
which  our  resistance  to  them  had  entailed  upon  us  ;  they  felt  also, 
in  the  terrible  disasters  of  France,  a  just  pride  in  the  wisdom  of 
our  forefathers,  and  a  wholesome  lesson  •to  the  present  age  and 
posterity  not  to  degenerate  from  their  example.  They  saw  France 
falling  a  victim  to  the  continuation  and  multiplication  of  those 
abuses  in  government  which  our  wise  progenitors  had  perpetually 
mitigated  by  temperate  and  salutary  reformations,  and  they  saw, 
therefore,  nothing  to  fear  from  the  contagion  of  her  disorders ;  her 
arbitrary  state,  her  superstitious  church,  had  undergone  bo  altera- 
tions, and,  for  want  of  those  repairs  which  the  edifices  of  civil  life 
equally  require  with  material  structures,  they  crumbled  suddenly 
into  dust ;  whereas,  by  the  fortunate  coincidence  of  accident,  as 
much  as  by  the  exertions  of  wisdom  and  virtue,  (Mr  condition  had 
been  slowly  and  progressively  ameliorated,  our  civil  power  had 
been  tempered  and  moderated,  and  our  religion  purified  and  re- 
formed ;  the  condition  of  civil  life  had  changed  and  bettered  under 
their  influence,  and  the  country  had  started  up  even  amid  revolu- 
tion with  superior  security  and  illustration. 

Gentlemen,  these  reflections  were  not  merely  the  silent,  but  the 
avowed  expressions  of  some  of  the  first  persons  in  England,  on  the 
first  burst  of  the  French  Eevolution,  and,  I  verily  believe,  the  same 
sensations  diff'used  themselves  widely  throughout  the  kingdom ;  but, 
very  unfortunately  for  France,  for  England,  for  Europe,  and  for 
humanity,  this  sensation,  the  natural  result  of  freedom  and  inde- 
pendence, was  not  universally  felt.  Very  unfortunately  the  powers 
of  Europe  would  not  yield  to  an  independent  nation  the  common 
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right  of  judging  for  itself  in  its  own  concerns,  nor  in  prudence 
leave  to  it  the  good  and  evil  of  its  own  government.  All  Europe 
combined  against  France,  and  levied  war  against  her  infant  consti- 
tution. The  despots  of  the  earth,  with  whom  the  King  of  Great 
Britain  had  no  common  interest,  trembling  for  their  own  rotten 
institutions,  and  looking  to  the  wrongs  and  sufferings  of  their  sub- 
jects, drew  the  sword  (as  was  natural  for  despotism  to  draw  it)  to 
dispute  the  right  of  a  people  to  change  their  ancient  institutions. 
This  very  combination  naturally  a^imilated  with  the  patriotism  of 
France  the  public  spirit  of  England,  since  our  own  revolution  was 
supported  upon  no  other  foundation  than  the  principle  which  was 
not  only  denied,  but  was  by  violence  to  be  exterminated ;  and 
many  persons,  therefore,  notoriously  attached  to  the  British  Govern- 
ment, expressed  their  reprobation  of  this  conspiracy  against  the 
freedom  of  the  world.  This  honest  and  harmless  enthusiasm, 
however,  met  with  a  very  sudden,  and,  in  its  consequences,  an  un- 
fortunate check.  A  gentleman,  of  the  first  talents  for  writing  in 
the  world,  composed  a  book,  I  am  bound  to  believe  with  an 
honourable  mind,  but  a  book  which  produced  a  more  universal 
and  more  mischievous  effect  than  any  which  perhaps  our  own  or 
any  other  times  have  produced.  When  Mr  Burke's  book  upon  the 
French  Kevolution  was  first  published,  at  which  period  our  Govern- 
ment had  taken  no  active  part  against  it,  no  man  assimilated  the 
changes  of  France  to  the  condition  of  our  country ;  no  man  talked 
of,  or  figured  in  his  imagination,  a  revolution  in  England,  which 
had  already  had  her  revolution,  and  had  obtained  the  freedom 
which  France  was  then  struggling  to  obtain.  Did  it  follow,  be- 
cause men  rejoiced  that  France  had  asserted  her  liberty,  that  they 
thought  liberty  could  exist  in  no  other  form  than  that  which 
France  had  chosen  ?  Did  it  follow,  because  men  living  under  the 
Government  of  this  free  country,  condemned  and  reprobated  the 
dangerous  precedent  of  suffering  the  liberty  of  any  nation  to  be 
overborne  by  foreign  force;  did  it  follow  from  thence  that  they 
were  resolved  to  change  for  the  accidental  and  untried  condition  of 
France,  the  ancient  and  tried  constitution  of  our  own  country  ?  I 
feel  within  myself  that  I  can  rejoice,  as  I  do  rejoice,  in  the  liberty 
of  France,  without  meaning  to  surrender  my  own,  which,  though 
protected  by  other  forms,  and  growing  out  of  far  more  fortunate 
conjunctures,  stands  upon  the  same  basis,  of  the  right  of  a  people 
to  change  their  government  and  be  free.  Can  any  man  in  England 
deny  this  ?  Yes,  gentlemen,  Mr  Burke  has  denied  it ;  and  that 
denial  was  the  origm  of  Mr  Paine's  book.  Mr  Burke  denied,  posi- 
tively AND  IN  TERMS,  that  France  had  any  right  to  change  her 
own  government,  and  even  took  up  the  cudgels  for  all  the  despots 
of  Europe,  who  at  the  very  time  were  levying  a  barbarous,  scanda- 
lous, and  oppressive  war,  to  maintain  the  same  proposition  by  the 
sword. 
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This  work  brought  forward  again,  after  a  long  silence,  Mr 
Thomas  Paine,  who  was  indeed  a  republican  beyond  all  question, 
but  who  had  become  so  in  consequence  of  the  same  corrupt  and 
scandalous  attempt  to  beat  down  by  force  the  liberties  of  a  nation ; 
he  became  a  republican  in  conse<][uence  of  the  similar  and  lament- 
able contest  between  G-reat  Britam  and  America,  and  it  is  rather  a 
curious  circumstance  that  this  yeby  Mr  Burke,  who  considers 
Mr  Paine  as  a  man  not  to  be  reasoned  with,  but  only  to  be  an- 
swered by  criminal  justice,  and  who  condemns  as  a  traitor  every 
man  who  attempts  to  name  him, — himself  expressed  his  approba- 
tion of  the  very  same  doctrines  published  by  Mr  Paine,  when  Mr 
Burke  himself  was  pleading  the  cause  of  a  nation  determined  to  be 
free ;  not  the  cause  of  a  foreign  nation  which  had  always  been 
independent^  but  the  cause  of  colonial  America,  in  open  war  and 
rebellion  against  the  Crown  and  Parliament  of  Great  Britain.  Mr 
Paine,  during  the  same  crisis,  wrote  his  book  called  "Common 
Sense," addressed  to  the  Americans  in  arms  against  England,  exciting 
them  to  throw  oflf  the  yoke  of  the  mother-country,  and  to  declare 
their  independence.  Gentlemen,  from  having  defended  Mr  Paine 
upon  his  trial  for  writing  his  later  work,  which  Mr  Tooke  is 
accused  of  having  approved ;  I  am  of  course  intimately  acquainted 
with  its  contents,  and  with  those  of  his  former  writings;  and  I 
take  upon  me  to  say,  that  every  offensive  topic  against  monarchy, 
and  all  the  principles  of  the  rights  of  man,  now  regarded  with  sach 
horror,  are  substantially,  and  in  many  instances  almost  verbatim^ 
to  be  found  in  the  former  publication.  When  Mr  Paine  wrote  his 
"  Common  Sense,"  Acts  of  Parliament  had  declared  America  to  be 
in  a  state  of  rebellion,  and  England  was  exerting  every  nerve  to 
subdue  her ;  yet  at  that  moment  Mr  Burke,  not  in  his  place  in 
Parliament,  where  his  words  are  not  to  be  questioned,  but  in  a 

gamphlet  publicly  circulated,  speaks  of  this  book,  "Common 
ense,"  by  name,  notices  the  powerful  effect  it  had  upon  the  mind 
of  America  in  bringing  them  up  to  emancipation,  and  acknow- 
ledges that,  if  the  facts  assum^  by  the  author  were  true,  his 
reasonings  were  unanswerable.  In  the  same  pamphlet,  several 
parts  of  which  I  stated  to  the  former  jury,  he  declared  that  he 
felt  every  victory  obtained  by  the  King's  arms  against  America  as 
a  blow  upon  his  heart ;  he  disclaimed  all  triumph  in  the  slaughter 
and  captivity  of  names  which  had  been  familiar  to  him  from  his 
infancy,  and,  with  all  the  splendour  of  his  eloquence,  expressed  his 
horror  that  they  had  fallen  under  the  hands  of  strangers,  whose 
barbarous  appellations  he  scarcely  knew  how  to  pronounce.  Geiitle- 
men,  I  am  not  censuring  Mr  Burke  for  these  things ;  so  far  from 
it,  that  they  sanctify  his  character  with  me,  and  ever  prevent  me 
from  approaching  him  but  with  respect.  But  let  us,  at  least,  have 
equal  justice.  While  these  writings  continue  the  object  of  ad- 
miration, and  their  author  is  held  forth  as  the  champion  of  our 
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constitution,  let  not  Mr  Tooke  stand  a  prisoner  at  the  bar  of  the 
Old  Bailey  for  having,  in  time  of  profound  peace  with  France,  and 
when  every  speech  from  the  British  throne  breathed  nothing  but 
its  continuance,  expressed  only  the  same  detestation  of  the  exer- 
tions of  foreign  despotism  against  freedom,  which  the  other  did  not 
scruple,  in  a  similar  cause,  and  in  the  time  of  open  war,  to  extend 
to  the  exertions  of  his  country. 

To  expose  further  the  extreme  absurdity  of  this  accusation,  if  it 
be  possible  further  to  expose  it,  let  me  suppose  that  we  were  again 
at  peace  with  France,  while  the  other  nations  who  are  now  our 
allies  should  continue  to  prosecute  the  war : — would  it  then  be  cri- 
minal to  congratulate  France  upon  her  successes  against  themP 
When  that  time  arrives,  might  I  not  honestly  wish  the  triumph  of 
the  French  arms?  and  might  I  not  lawfully  express  that  wish? 
I  know,  certainly,  that  I  might,  and  I  know,  also,  that  I  would. 
I  observe  that  this  sentiment  seems  a  bold  one ;  but  who  is  pre- 
pared to  tell  me  that  I  shall  not  ?  I  will  assert  the  freedom  of 
an  Englishman ;  I  will  maintain  the  dignity  of  man ;  I  will 
vindicate  and  glory  in  the  principles  which  raised  this  country  to 
her  pre-eminence  among  the  nations  of  the  earth ;  and  as  she  shone 
the  bright  star  of  the  morning,  to  shed  the  light  of  liberty  upon 
nations  which  now  enjoy  it,  so  may  she  continue  in  her  radiant 
sphere,  to  revive  the  ancient  privileges  of  the  world,  which  have 
been  lost,  and  still  to  bring  them  forward  to  tongues  and  people 
who  have  never  yet  known  them  in  the  mysterious  progression  of 
things ! 

It  was  the  denial  of  these  rights  of  men,  which  Englishmen  had 
been  the  first  to  assert,  that  provoked  Mr  Paine  to  write  his  book 
upon  the  French  Eevolution,  but  which  was  written  when  we  were 
not  only  at  peace  with  France,  but  when  she  was  holding  out  the 
arms  of  friendship  to  embrace  us.  We  have  subpoenaed  the  officer 
of  the  House  of  Lords  to  attend  with  the  correspondence  between 
Lord  Grenville  and  Mr  Chauvelin,  long,  long  after  that  period,  in 
which  you  will  find  an  absolute  denial  of  enmity,  and  professions  of 
peace  and  friendship,  the  sincerity  of  which  declarations  had  been 
uniformly  experienced  by  our  countrymen  in  France,  who  had  been 
received  with  affection,  cordiality,  and  respect.  I  admit  that  the 
work  of  Paine  contained  at  the  same  time  strong  and  coarse  reflec- 
tions against  the  system  of  the  British  Government;  but  Mr 
Tooke  not  only  disapproved  of  those  parts  of  the  book,  but  ex- 
pressed his  disapprobation  of  them  to  the  author.  He  repeatedly 
aigued  with  him  the  merits  of  our  Government,  and  teld  him 
plainly  that  he  had  disfigured  his  work  by  the  passages  which 
applied  to  England,  and  which  were  afterwards  selected  for  prose- 
cution. Is  it  fair  to  pronounce,  then,  against  the  whole  tenor  of 
life  and  conversation,  that  Mr  Tooke  approved  of  the  destruction  of 
monarchy,  because  he  promoted  the  circulation  of  a  book,  nine- 
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tenths  of  which  was  wholly  collateral  to  the  subject,  and  which 
contained  important  and  valuable  truths,  consistent  with,  and  even 
tending  to  its  preservation  ?  Only  twelve  pages  of  Mr  Paine's  book 
were  ever  selected  as  inimical  to  the  constitution,  whilst  above  two 
hundred  contain  reflections  which,  if  properly  attended  to,  might 
secure  it  from  the  very  attack  he  makes  upon  it  in  the  rest 

Let  us  try  Mr  Burke's  work  by  the  same  test.  Though  I  have 
no  doubt  it  was  written  with  an  honest  intention,  yet  it  contains, 
in  my  mind,  a  dangerous  principle,  destructive  of  British  liberty. 
What  then  ?  Ought  I  to  seek  its  suppression  ?  Ought  I  to  pro- 
nounce him  to  be  criminal  who  promotes  its  circulation  ?  So  far 
from  it,  that  I  shall  take  care  to  put  it  into  the  hands  of  those 
whose  principles  are  left  to  my  formation.  I  shall  take  care  ihat 
they  have  the  advantage  of  doing,  in  the  regular  progression  of 
youthful  study,  what  I  have  done  even  in  the  short  intervals  of 
laborious  life;  that  they  shall  transcribe  with  their  own  hands 
from  all  the  works  of  this  most  extraordinary  person,  and  from  the 
last,  among  the  rest,  the  soundest  truths  of  religion,  the  justest 
principles  of  morals,  inculcated  and  rendered  delightful  by  the 
most  sublime  eloquence — the  highest  reach  of  philosophy  brought 
down  to  the  level  of  common  minds,  by  the  most  captivating  taste 
— the  most  enlightened  observations  on  history,  and  the  most 
copious  collection  of  useful  maxims,  from  the  experience  of  common 
life.  All  this  they  shall  do,  and  separate  for  themselves  the  good 
from  the  evil,  taking  the  one  as  far  more  than  a  counterpoise  to 
the  other. 

Gentlemen,  Mr  Tooke  had  an  additional  and  a  generous  motive 
for  appearing  to  be  the  supporter  of  Mr  Paine — the  Constitution 
was  wounded  through  his  sides.  I  blush,  as  a  Briton,  to  recollect, 
that  a  conspiracy  was  formed  among  the  highest  orders,  to  deprive 
this  man  of  a  British  trial.  This  is  the  clue  to  Mr  Tooke*s  con- 
duct, and  to  which,  if  there  should  be  no  other  witness,  I  will  step 
forward  to  be  examined— I  assert  that  there  was  a  conspiracy  to 
shut  out  Mr  Paine  from  the  privilege  of  being  defended :  he  was 
to  be  deprived  of  counsel ;  and  I,  who  now  speak  to  you,  was 
threatened  with  the  loss  of  office  if  I  appeared  as  his  advocate — I 
was  told,  in  plain  terms,  that  I  must  not  defend  Mr  Paine.  I  did 
defend  him,  and  I  did  lose  my  office.* 

It  was  upon  this  occasion  that  Mr  Tooke  interfered.  Mr  Paine 
was  not  in  circumstances  to  support  the  expense  of  his  trial,  and 
Mr  Tooke  became  a  subscriber  to  his  defence,  though  he  differed 
from  him,  as  I  have  told  you,  in  the  application  of  his  principles 
to  the  British  Government,  and  had  both  publicly  and  privately 

*When  Paine  was  brought  to  trial,  Lord  Erskine  (then  Mr  Erskine)  was 
Attorney-General  to  the  Prince  of  Wales,  and  was  removed ;  but  his  Koyal 
HijifhneBs  afterwards  appointed  him  his  Chancellor,  which  office  he  held  till  he 
receiyed  the  Great  Seal  from  the  King. 
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expressed  that  difference.  That  Mr  Tooke's  approbation  of  Mr 
Paine's  work,  and  of  the  French  Revohition,  were  founded  upon  no 
disgust  to  our  own  constitution,  was  manifested  in  the  most  public 
manner  at  the  very  same  period.  A  meeting  was  held  at  the 
Crown  and  Anchor,  not  called  by  Mr  Tooke,  but  at  Avhich  he  was 
present,  to  celebrate  the  first  anniversary  of  the  French  Revolution, 
where  a  noble  Lord  (Earl  Stanhope)  was  in  the  chair,  and  a 
motion  was  naade,  "  That  this  meeting  does  most  cordially  rejoice 
in  the  establishment  and  confirmation  of  liberty  in  France,  and 
that  it  beholds,  with  peculiar  satisfaction,  the  sentiments  of  amity 
and  good-will  which  appear  to  pervade  the  people  of  that  country 
towards  this,  especially  at  a  time  when  it  is  the  manifest  interest " 
(as  God  knows  %t  is)  ^^of  both  states,  that  nothing  should  interrupt 
the  harmony  between  them,  which  is  so  essential  to  the  freedom 
and  ham)iness,  not  only  of  both  nations,  but  of  all  mankind."  Mr 
Home  Tooke — and  I  do  not  think,  after  I  have  read  this,  that  I 
shall  be  suffered  to  go  on  making  any  more  remarks  on  this  part  of 
the  subject,  because  it  is  a  key  of  the  whole — Mr  Home  Tooke 
begged  that  the  honourable  gentleman,  who  was  the  mover,  would 
add  to  his  motion  some  qualifying  clause,  to  guard  against  mis- 
understanding and  misrepresentation  ;  that  there  was  a  very  wide 
difference  between  England  and  France ;  that  the  state-vessel  of 
France  had  been  not  only  tempest-beaten  and  shattered,  but 
absolutely  bulged ;  whereas,  in  England,  we  had  a  noble,  stately, 
and  sound  vessel,  sailing  prosperously  upon  the  bosom  of  the 
ocean ;  that  it  was  true,  after  so  long  a  course,  she  might,  upon 
examination,  appear  somewhat  foul  at  the  bottom,  and  require 
some  necessary  repairs,  but  that  her  main  timbers  were  all  sound. 
He  therefore  regretted  that  there  should  be  an  addition  to  the 
motion,  but  that,  if  that  addition  was  not  made,  he  should  move  it 
himself— accordingly,  he  did  move  in  public,  "  that  this  meeting 
feel  equal  satisfaction,  that  the  people  of  England,  by  the  virtuous 
exertions  of  their  ancestors,  have  not  so  hard  a  task  to  perform  as 
the  French  are  engaged  in,  but  have  only  to  maintain  and  improve 
the  constitution  which  their  ancestors  have  transmitted  to  them." 
When  Mr  Tooke  moved  this  amendment,  he  did  it  in  the  face  of 
THE  WHOLE  COUNTEY,  and  published,  of  course,  to  all  mankind, 
those  opinions,  which  I  will  prove  to  have  been  uniformly  his — if 
indeed  it  is  necessary  to  prove  them,  when  the  Attorney-General 
has  been  so  liberally  wasting  his  strength  in  proving  them,  for  the 
last  three  days.  Mr  Tooke,  when  he  proposed  this  motion,  was 
acting  upon  the  ordinary  principle  of  his  life,  which,  for  his  own 
satisfaction,  rather  than  for  yours,  I  shall  prove  from  year  to  year. 
I  will  take  him  up  in  the  year  1780,  and  bring  him  down  to  the 
very  time  when  he  comes  to  your  bar,  and  show  that  he  has  ever 
been  steadfast  in  favour  of  the  pure,  uncorrupted  constitution  of 
Great  Britain,  but  a  mortal  enemy  to  its  almses. 
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This  disposition  is  so  far  from  being  dangerous  to  public  tran- 
quillity, that  it  is  its  surest  and  its  best  support  Would  you 
prevent  the  infection  of  French  Grovernment  from  reaching  this 
country,  ^ive  to  the  people  the  practical  blessings  of  their  own.  ^  It 
is  impossible  to  subdue  the  human  mind  by  making  war  against 
opinions ;  it  may  succeed  for  a  season,  but  the  end  thereof  is 
death.  Milton  has  truly  said,  that  a  forbidden  book  is  a  spark  of 
truth  that  flies  up  in  the  face  of  him  who  seeks  to  tread  it  out;  and 
that  a  Government  which  seeks  its  safety  in  the  suppression  of  the 
press  by  sanguinary  penalties,  is  like  the  gentleman  who  heigh- 
tened the  waU  of  his  park  to  keep  out  the  crows.  The  human  mind 
cannot  be  imprisoned;  it  is  impassive  and  immortal:  reform, 
therefore,  the  abuses  which  obscure  the  constitution,  and  I  will 
answer  for  its  safety.  Above  all  other  things,  let  men  feel  and  en- 
joy the  impartial  protection  of  mild  and  equal  laws.  Thanks  be  to 
God,  we  have  lately  felt  and  enjoyed  them  in  this  place,  and 
our  constitution  stands  the  firmer  from  the  event ;  whilst  in  other 
countries,  at  the  same  moment,  the  dominion  of  persecution  and 
ten*or  has  made  revolution  follow  upon  revolution,  and  filled  the 
earth  with  blood  and  desolation. 

Gentlemen,  I  will  now  lay  before  you  Mr  Tooke's  political  senti- 
ments when  they  could  not  possibly  be  written  to  serve  a  purpose  ; 
and  I  hope  his  Lordship  will  permit  Mr  Gibbs  to  read  them,  as  my 
voice  and  strength  begin  to  fail  me. 

Lord  Chief- Justice  Eyre.  What  is  it  ? 

Mr  Erskine.  A  piece  of  evidence  I  have  to  offer.  I  am  too 
much  exhausted  to  read  it. 

Lord  Chief- Justice  Eyre.  If  you  wish  to  refresh  yourself,  sit 
down  ;  we  will  wait  patiently,  but  we  should  know  what  it  is. 

Mr  Erskine.  I  have  nearly  finished.  It  is  a  letter  written  to 
Lord  Ashburton,  who  formerly,  your  Lordship  knows,  was  the 
celebrated  Mr  Dunning,  who  was  engaged  in  a  reform  of  Parlia- 
ment ;  and  Mr  Home  Tooke  wrote  this  letter  to  him  upon  the 
subject  of  parliamentary  reform  in  the  year  1782. 

[Mr  GiBBS  liere  read  the/oUotumg  extrcicL] 

"  By  the  vote  of  the  House  of  Commons  on  Tuesday  last,  Parlia- 
ment, it  seems,  do  not  yet  think  it  necessary  to  take  into  considera- 
tion the  state  of  representation  in  this  country.  However,  my  Lord, 
notwithstanding  tnat  vote,  I  am  still  sanguine  enough  to  believe 
that  we  are  at  the  eve  of  a  peaceful  revolution,  more  important 
than  any  which  has  happened  since  the  settlement  of  our  Saxon 
ancestors  in  this  country,  and  which  will  convey  down  to  endless 
posterity  all  the  blessings  of  which  political  society  is  capable. 

"  My  Lord,  my  expectations  are  greatly  raised,  instead  of  being 
depressed,  by  the  objections  which  were  urged  against  Mr  Pitt  s 
motion. 
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"  One  gentleman  says,  *  He  cannot  see  any  good  purpose  the 
motion  tootdd  anszaer,  for  it  would  not  assist  Government  imth  a 
ship,  a  man^  or  a  guinexi,  towards  carrying  on  the  war  vrith  vigour 
or  toiaards  establishing  that  mv^h-wished-for  object,  peace.' 

"  My  Lord,  I  hope  the  measure  will  be  made  to  produce  to 
Grovernment  both  ships  and  men  and  guineas.  For  they  would  be 
very  poor  politicians,  indeed,  who  could  not  in  one  measure  com- 
prehend many  purposes ;  and  still  poorer,  who  should  miss  the 
present  opportunity  of  obtaining,  by  this  one  measure  of  reform, 
every  desirable  object  of  the  state. 

"  Another  gentleman  apprehends  that '  nothing  less  than  giving 
every  man  in  ike  kingdom  a  vote  woidd  give  universal  satisfaction.* 

**  My  Lord,  I  trust  that  there  are  very  few  persons  in  the  king- 
dom  who  desire  so  improper  and  impracticable  a  measure.  But,  if 
there  were  many,  the  wisdom  of  Parliament  tootdd  correct  their 
plan,  and  the  corrected  would  be  well  pleased  at  the  correction. 

"  My  Lord,  I  shall  not  waste  a  word  to  show  the  necessity  of  a 
reform  in  the  representation  of  this  country.  I  shall  only  consider 
the  mode  of  reform,  and  endeavour  to  show  that  it  is  not  difficult 
to  embrace  every  interest  in  the  state,  and  to  satisfy  well-meaning 
men  of  every  description.  To  this  end  I  am  compelled  first  to 
remove  the  prejudices,  and  indeed,  just  objections,  which  some 
persons  entertain  to  all  the  modes  of  reform  which  have  hitherto 
been  recommended. 

•*  My  virtuous  and  inestimable  friend,  Major  Cartwright,  is  a 
zealous  and  an  able  advocate  for  equal  and  universal  representa- 
tion— that  is,  for  an  equal  and  universal  share  of  every  man  in 
the  government  My  Lord,  I  conceive  his  argument  to  be  this : 
Every  man  has  an  equal  right  to  freedom  and  security.  No  man 
can  be  free  who  has  not  a  voice  in  the  framing  of  those  laws  by 
which  he  is  to  be  governed.  He  who  is  not  represented  has  not 
this  voice  ;  therefore,  every  man  has  an  equal  right  to  representa- 
tion, or  to  a  share  in  the  government.  His  final  conclusion  is,  that 
every  man  has  a  right  to  an  e<iual  share  in  representation. 

"  Now,  my  Lord,  I  conceive  the  error  to  lie  chiefly  in  the  con- 
clusion. For  there  is  a  very  great  difference  between  having  an 
equal  right  to  a  share,  and  a  right  to  an  equal  share.  An  estate 
may  be  devised  by  will  amongst  many  persons  in  different  propor- 
tions ;  to  one  five  pounds,  to  another  five  hundred,  &c. :  each 
person  will  have  an  equal  right  to  his  share,  but  not  a  right  to  an 
equal  share. 

"  This  principle  is  farther  attempted  to  be  enforced  by  an  asser- 
tion, that '  the  all  of  one  man  is  as  dear  to  him  as  the  all  of  another 
man  is  to  that  other.'  But,  my  Lord,  this  maxim  will  not  hold 
by  any  means;  for  a  small  all  is  not,  for  very  good  reasons, 
so  dear  as  a  great  all.  A  small  all  may  be  lost,  and  easily 
regained ;  it  may  very  often,  and  with  great  wisdom,  be  risked 
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for  the  chance  of  a  greater  ;  it  may  be  so  small  as  to  be  little  or 
not  at  all  worth  defending  or  caring  for.  IHt  eo  qui  zonam 
perdidit  But  a  large  all  can  never  be  recovered ;  it  has  been 
amassing  and  accumulating,  perhaps  from  father  to  son  for 
many  generations^  or  it  Jias  been  the  product  of  a  long  life  of 
industry  and  talents^  or  the  consequence  of  some  circumstance 
which  will  never  return.  But  I  am  sure  I  need  not  dwell  upon 
this,  without  placing  the  extremes  of  fortune  in  array  against 
each  other.  Every  man  whose  all  has  varied  at  different  periods 
of  his  life,  can  speak  for  himself,  and  say  whether  the  dearness  in 
which  he  held  these  different  alls  was  equal  The  lowest  order  of 
men  consume  their  all  daily,  as  fast  as  they  acquire  it. 

"  My  Lord,  justice  and  policy  require  that  benefit  and  burden, 
that  the  share  of  power  and  the  share  of  contribution  to  that 
power,  should  be  as  nearly  proportioned  as  possible.  If  aristocracy 
will  have  all  power,  they  are  tyrants  and  unjust  to  the  people, 
because  aristocracy  alone  does  not  bear  the  whole  burden.  If  the 
smallest  individual  of  the  people  contends  to  be  equal  in  power  to 
the  greatest  individual,  he  too  is  in  his  turn  unjust  in  his  demands, 
for  his  burden  and  contribution  are  not  equal. 

"  Hitherto,  my  Lord,  I  have  only  argued  against  the  equality. 
1  shall  now  venture  to  speak  against  the  universality  of  represen- 
tation, or  of  a  share  in  the  government,  for  the  terms  amount  to 
the  same. 

"  Freedom  and  security  ought  surely  to  be  equal  and  universal. 
But,  my  Lord,  I  am  not  at  all  backward  to  contend  that  some  of 
the  members  of  a  society  may  he  free  and  secure,  without  having  a 
share  in  the  government.  The  happiness,  and  freedom,  and 
security  of  the  whole,  may  even  be  advanced  by  the  exclusion  of 
some,  not  from  freedom  and  security,  but  from  a  share  in  the 
government," 

Mr  Erskine.  These  are  Mr  Tooke's  sentiments,  and  they  speak 
for  themselves,  without  any  commentary.  It  is  very  fortunate  for 
me,  therefore,  as  well  as  for  the  unfortunate  gentleman  whom  I 
represent,  that  the  subject  of  his  defence  is  almost  exhausted, 
because  I  myself  am  entirely  so ;  and  surely  that  circumstance 
must  present  in  the  strongest  colours  to  men  of  your  justice  and 
discernment  the  fatal  precedent  of  such  a  trial,  since,  if  I  were  even 
capable  of  grasping  in  my  mind  more  matter  than  the  greatest 
reach  of  human  thought  and  memory  could  comprehend,  the  bodUy 
strength  of  the  strongest  man  would  sink  under  the  delivery. 

I  have  been  placed  here,  as  you  know,  in  a  most  arduous  and 
anxious  situation  for  many  days  during  the  late  trial.  I  have 
had  no  opportunity  of  rest  in  the  interval,  but  have  been  called 
incessantly  to  the  other  labours  of  my  profession,  and  am  now 
brought  back  again  to  the  stake  without  the  refreshment  which 
nature  requires,  for  it  must  be  a  dishonest  mind  which  could  feel 
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the  tranquillity  necessary  for  its  reception.  I  came  into  court 
this  morning  perfectly  subdued  with  fatigue  and  agitation,  and 
although  I  know  the  disposition  of  my  honourable  and  learned 
friends  to  have  left  me  at  home  till  the  season  arrived  for  the 
defence  of  the  prisoner,  yet  amid  the  chaos  of  matter  which  the 
fulfilment  of  their  duty  obliged  them  to  lay  before  you,  it  was 
impossible  for  them  to  know,  within  even  hours,  the  time  I  should 
be  wanted  I  hope,  however,  that  amidst  all  these  pressures  I 
have  been  able  to  lay  before  you  sufficient  information  for  the  dis- 
charge of  your  duty  to  the  prisoner  and  to  the  public.  The  matter 
for  your  consideration  being  a  mere  matter  of  fact — Has  the 
prisoner  at  the  bar  con^red^  with  others,  to  depose  the  King,  and 
to  subvert  hy  force  the  Gfovemment  of  the  kingdom  f 

The  sentiments  of  Mr  Tooke  upon  the  subject  of  our  excellent 
Government,  which  my  learned  friend,  Mr  Gibbs,  has  just  read  to 
you,  would  in  themselves  be  sufficient  to  expose  the  falsehood  of 
the  charge.  The  publication  cannot  be  considered  as  a  pretext, 
because  they  have  ever  been  uniformly  supported  by  his  conduct. 
One  of  the  most  honourable  men  in  this  country,  now  present,  will 
prove  to  you  that  he  acted  upon  these  principles  at  the  time  he 
published  them,  and  offered  all  his  influence  and  exertions  to  pro- 
mote Mr  Pitt's  plan,  which  was  then  in  agitation  ;  and  I  will  lead 
him  on  in  your  view,  day  by  day,  from  that  period  till  within  a 
fortnight  of  his  apprehension  for  this  supposed  treason.  Mr 
Francis,  a  most  honourable  member  of  the  House  of  Commons, 
and  one  of  the  society  called  the  Friends  of  the  People,  having 
suggested  a  plan  for  the  reform  of  Parliament,  which  appeared  to 
him  to  be  moderate  and  reasonable,  applied  to  Mr  Tooke,  who  was 
then  supposed  to  be  plotting  the  destruction  of  his  country,  to  give 
him  his  assistance  upon  it.  Mr  Tooke's  answer  was  this — "  One- 
fifth  or  one-tenth,  nay  one-twentieth  part,  of  what  you  are  asking 
%vill  be  a  solid  benefit,  and  I  will  give  it  my  support."  Mr  Francis 
will  tell  you  this  upon  his  oath,  and  he  will  add,  what  he  has  told 
me  repeatedly  in  private,  that  he  grew  in  his  esteem  from  the 
candid  and  explicit  manner  in  which  he  made  this  declaration. 
Mr  Sharp  has  also  proved,  that  at  the  very  time  when  all  this 
scene  of  guilt  is  imputed,  Mr  Tooke  was  uniformly  maintaining 
the  same  sentiments  in  the  most  unreserved  confidence  of  private 
friendship.  I  could  go  on,  indeed,  calling  witness  after  witness 
throughout  the  wide-extended  circle  of  all  who  have  ever  known 
him,  that  a  firm  and  zealous  attachment  to  the  British  Govern- 
metit,  in  its  uncorrupted  state,  has  been  the  uniform  and  zealous 
tenor  of  his  opinions  and  conduct ;  yet  in  the  teeth  of  this  evi- 
dence of  a  whole  life,  you  are  called  upon,  on  your  oaths,  to  shed 
his  blood,  by  the  verdict  you  are  to  give  in  this  place. 

Gentlemen,  I  cannot  conclude  without  observing  that  the  con- 
duct of  this  abused  and  unfortunate  gentlemen  throughout  the 
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whole  of  the  trial,  has  certainly  entitled  him  to  admiration  and 
respect.  I  had  undoubtedly  prepared  myself  to  conduct  his  cause 
in  a  manner  totally  different  from  that  which  I  have  pursued :  it 
was  my  purpose  to  have  selected  those  parts  of  the  evidence  only 
by  which  he  was  affected,  and,  by  a  minute  attention  to  the  par- 
ticular entries,  to  have  separated  him  from  the  rest.  By  such  a 
CO  urse  I  could  have  steered  his  vessel  safely  out  of  the  storm,  and 
brought  her,  without  damage,  into  a  harbour  of  safety,  while 
the  other  unfortunate  prisoners  were  left  to  ride  out  this  awful 
tempest.  But  he  insisted  on  holding  out  a  rope  to  save  the  inno- 
cent from  danger ;  he  would  not  suffer  his  defence  to  be  put  upon 
the  footing  which  discretion  would  have  suggested.  On  the  con- 
trary, though  not  implicated  himself  in  the  alleged  conspiracy,  he 
has  charged  me  to  waste  and  destroy  my  strength  to  prove  that  no 
such  guilt  can  be  brought  home  to  others.  I  rejoice  in  having 
been  made  the  humble  instrument  of  so  much  good  ;  my  heart  was 
never  so  much  in  a  cause. 

You  may  see  that  I  am  tearing  myself  to  pieces  by  exertions 
beyond  my  powers — I  have  neither  voice  nor  strength  to  proceed 
further.  I  do  not,  indeed,  desire  to  conciliate  your  favour,  nor  to 
captivate  your  judgments  by  elocution  in  the  close  of  my  discourse ; 
but  I  conclude  this  cause,  as  I  concluded  the  former,  by  imploring 
that  you  may  be  enlightened  by  that  Power  which  can  alone 
unerringly  direct  the  human  mind  in  the  pursuit  of  truth  and 
justice. 
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CASE  of  the  Bishop  op  Bangor  and  others^  indicted  for  a  riot 
and  an  assault.  Tried  at  Shrewsbury  Assizes  on  the  2&th  of 
July  1796. 

THE  SUBJECT. 

THBexemplary  morals  and  decorum  which  have  so  long,  to  the  honour  of 
this  country,  distinguished  the  high  dignitaries  of  her  national  church, 
bestowed  upon  the  trial  of  the  right  reverend  prelate,  who  was  the  prin- 
cipal object  of  it,  an  extraordinary  degree  of  curiosity  and  interest.  In- 
deed, from  a  perusal  of  the  whole  proceedings  we  camiot  help  thinking 
that  the  prosecutor  might,  perhaps,  have  been  influenced  by  the  expecta- 
tion that  any  compromise  would  have  been  preferred  by  the  defendant 
and  his  friends  to  even  a  public  discussion  of  such  an  extraordinary  accu- 
sation as  that  of  a  riot  and  assault  by  an  English  bishop,  assisted  by 
other  clergymen  of  his  diocese,  within  the  veiy  precincts  of  his  own 
cathedral  The  reverend  prelate,  however,  was  not  to  be  intimidated. 
He  pleaded  Not  QuUty  to  tiie  indictment,  and  received  the  clear  acquittal 
of  a  jury  of  his  countrymen. 

The  indictment  was  preferred  against  the  Lord  Bishop  of  Bangor,  the 
Rev.  Dr  Owen,  the  Rev.  John  Roberts,  the  Rev.  John  Williams,  and 
Thomas  Jones,  gent. ;  and  was  prosecuted  by  Samuel  Grindley,  the  deputy- 
registrar  of  the  Bishop's  Consistorial  Court. 

The  indictment  charged  that  Samuel  Qrindley,  the  prosecutor,  was 
deputy-registrar  of  the  Consistorial  Court  of  the  bishopric  of  Bangor, 
and  that  being  such,  he  had  of  right  the  occupation  of  the  registrar's 
ofiBce  adjoining  to  the  cathedral ;  that  the  bishop  and  the  other  defendants, 
intending  to  ddsturb  the  prosecutor  in  the  execution  of  his  office,  and  to 
trouble  the  peace  of  the  King,  unlawfully  entered  into  the  office,  and 
stayed  therefor  an  hour,  against  the  will  of  the  prosecutor  ;  and  it  further 
duurged  that  they  made  a  disturbance  there  against  the  King's  peace,  and 
assaulted  Grindley,  so  being  registrar,  with  intent  to  expel  him  from  the 


The  indictment  was  originally  preferred  in  the  Court  of  Great  Sessions, 
in  Wales,  where  the  offence  was  charged  to  have  been  committed,  but  for 
a  more  impartial  hearing  was  removed  into  the  Court  of  King's  Bench, 
and  sent  down  for  trial  in  the  next  adjoining  county,  before  a  special  jury 
at  Shrewsbury,  where  Mr  Adam  and  Mr  Erskine  attended  on  special  re- 
tainers ;  the  former  as  counsel  for  the  prosecution,  and  the  latter  for  the 
bishop  and  the  other  defendants. 

In  the  pursuit  of  our  plan,  to  preserve  some  remarkable  speeches  of  Lord 
Erskine,  when  at  the  bar,  we  felt  that  we  could  not,  upon  this  singular 
occasion,  have  recourse  to  a  better  or  more  impartial  preface  than  to  intro- 
duce, at  length,  the  speech  of  Mr  Adam,  who  conducted  the  prosecutor's 
case  with  the  greatest  zeal,  ability,  and  eloquence;  his  address  to  the 
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jury,  containing  all  tlie  facts  intended  to  be  proved  and  relied  on  ;  and  as 
the  speech  of  Mr  Erskine  for  the  bishop  comprehends  also  the  whole  body 
of  the  evidence,  as  it  remained  after  the  examination  and  cross-examina- 
tion of  the  witnesses,  and  on  which,  therefore,  he  rested  his  client's  claim 
to  acquittal,  having  called  no  witnesses  on  the  part  of  the  defendants,  the 
whole  matter  for  judgment  appears  most  distinctly,  from  the  two  speeches, 
without  the  introduction  of  the  proofs ;  more  especially,  as  we  have  also 
printed  the  summing-up  of  the  evidence  by  the  judge.  * 


Mr  Ellis  opened  the  pleadings — Mr  Adam  for  the  prosecution. 

May  it  please  your  Lordship,  and  Gentlemen  of  the  Jury, 
— You  have  heard  from  my  learned  friend  who  has  opened  the  plead- 
ings to  you  that  Samuel  Grindley  is  the  prosecutor,  and  that  he  is 
deputy-registrar  of  the  diocese  of  Bangor.  You  have  heard,  like- 
wise, that  the  defendants  are  the  Bishop  of  Bangor,  three  clei^ymen, 
and  a  gentleman  who  is  agent  for  the  Tbishop. 

In  the  outset  of  this  cause  I  have  already  learned  enough  from 
the  manner  in  which  my  leanied  friends  have  received  the  opening 
of  the  pleadings  to  show  me  that  they  seem  to  have  an  inclination, 
as  it  were,  to  make  that  a  jest  which,  I  can  assure  you,  is  a  matter 
of  extreme  seriousness.  Gentlemen,  I  introduce  it  to  you  with  all 
the  anxiety  which  belongs  to  a  person  who  is  unaccustomed  to  ad- 
dress you — I  introduce  it  with  the  anxiety  which  belongs  to  a  per- 
son who  is  to  maintain  a  conflict  with  abilities  that  are  seldom 
unsuccessful ;  but  I  open  it  to  you,  I  do  assure  you,  in  the  pure 
spirit  of  moderation  and  of  candour,  and,  if  I  might  say  so  in  a 
question  of  this  sort,  in  the  pure  spirit  of  the  true  principles  of 
Christianity — that  is,  of  wishing  that  all  mankind  should  do  unto 
others  as  they  wish  to  see  done  unto  themselves. 

Gentlemen,  I  wish  to  call  your  attention  to  it  seriously,  and  will 
just  take  the  liberty  of  stating  why  you  are  called  upon  to  judge  in 
this  cause.  The  question  to  be  tried  did  not  happen  within  your 
ordinary  jurisdiction;  it  was  not  in  this  county  that  the  offence 
which  is  complained  of  took  place:  but  an  application  has  been 
made  to  remove  it  here ;  and  it  is  possible  that  such  an  application 
might  produce  some  prejudice  in  your  minds,  as  if  there  had  been 
something  in  the  conduct  of  the  party  for  whom  I  have  the  honour 
to  appear  which  has  made  it  improper  to  permit  the  question  to  be 
tried  where  it  arose.  The  application  to  remove  the  cause  from 
Wales  to  the  nearest  English  county  was  made  upon  an  affidavit 
which  I  have  not  seen,  and  was  granted  by  Lord  Chief-Justice 
Kenyon,  who  undoubtedly  exercised  his  discretion  wisely  and  justly, 

*  They  who  may  wish  to  refer  to  the  proofs  themselves  will  find  them  in  the 
printed  report  of  the  trial,  as  taken  in  shorthand  by  Mr  Garney,  from  which  these 
speeches  are  taken,  and  which  was  published  at  the  time,  by  Mr  Stockdale  of 
Piccadilly. 
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as  he  does  upon  all  occasions.  He  thought  that,  under  the  circum- 
stances stated  by  those  concerned  for  the  Bishop  of  Bangor,  and 
upon  the  affidavit  made  by  those  who  are  prosecuted,  without  any 
opposition  or  interference  of  any  sort  or  kind  whatever  by  the  person 
who  appears  here  as  the  prosecutor,  that  it  was  fit  to  remove  it. 
When  he  did  so,  I  know  he  removed  it  to  a  tribunal  of  uprightness, 
of  virtue,  and  honour.  I  know  he  removed  it  to  a  situation  where, 
I  am  confident,  intelligence  and  integrity  will  alike  prevail ;  and  I 
am  by  no  nieans  afraid  of  the  mere  circumstance  of  its  being  re- 
moved having  any  influence  upon  minds  like  yours. 

Gentlemen,  there  may  have  arisen  prejudices  in  this,  as  there  do 
arise  prejudices  in  many  causes.  Undoubtedly,  this  is  not  the  first 
time  that  the  matter  has  been  the  subject  of  conversation  and  dis- 
course ;  probably  it  is  not  the  first  time  that  even  you  who  are  im- 
pannelled  to  try  the  cause  may  have  heard  of  it  It  is  my  duty  to 
my  client,  it  is  my  duty  to  the  public  likewise,  if  there  should  have 
been  any  such  conversation  about  this  prosecution,  to  remove  all 
those  prejudices,  to  remove  all  the  impressions  that  may  have  been 
received,  not  only  from  your  minds,  were  it  possible  you  could  have 
received  them,  but  from  ail  those  that  stand  around.  I  say  it  is 
important  to  my  client,  and  it  is  important  to  the  cause  of  public 
justice,  that  I  should  endeavour  t®  remove  them. 

Grentlemen,  I  beg  leave  to  state  to  you,  in  the  temperate  spirit 
which  I  have  professed,  that  this  is  not  a  question  in  which  the 
general  religious  establishment  of  the  country  is  at  all  involved  :  it 
is  a  question,  I  can  assure  you,  which  is  confined  to  the  individuals 
who  appear  upon  this  record.  It  reaches  no  further  than  their  con- 
duct on  the  particular  occasion.  It  is  a  question  which  cannot,  I 
am  sure,  have  the  least  eflfect  to  the  prejudice  of  that  doctrine,  or 
to  the  prejudioe  of  that  rank  and  situation  in  the  State  which  is  so 
important  to  the  well-being  of  society,  and  so  essential  to  bind  to- 
gether and  to  sustain  those  principles  which  tend,  not  only  to  our 
happiness  hereafter,  but  to  the  good  government  of  the  world  in 
which  we  now  live.  I  pledge  myself,  then,  that  when  you  come  to  hear 
this  case,  you  will  find  that  the  facts  I  shall  prove  are  confined 
singly  and  solely  to  the  parties  named  in  this  indictment. 

Gentlemen,  there  is  another  circumstance  to  which  I  could  wish 
to  call  your  attention  before  I  enter  into  the  merits  of  the  case — 
namely,  that'  although  a  church  dignitary  stands  in  the  front  of 
those  indicted,  tJiat  is  no  reason  whatever  why  this  indictment 
should  not  have  been  preferred ;  for  if  the  facts  which  I  have  to 
state  to  you,  and  which  I  shall  afterwards  prove — if  the  principles 
of  law  which,  under  his  Lordship's  direction,  I  shall  have  the  honour 
to  lay  down  to  you,  are  correct,  you  will  find  that  the  public  justice 
must  be  satisfied  by  a  verdict  of  guilty,  notwithstanding  the  rank 
and  situation  of  the  first  individual  who  is  indicted. 

It  is  a  painful  thing  to  me,  not  only  on  account  of  his  rank  and 
his  sitaation,  as  a  bishop  of  the  Church  and  as  a  peer  of  Parlia* 
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ment,  to  address  yoa  u{)on  a  subject  of  this  sort ;  bat  it  is  more  so 
when  I  consider  that,  in  the  intercourse  of  my  professional  life,  I 
have  had  frequent  occasion  to  see  that  person  discharging  duties  in 
another  place  in  a  judicial  and  legislative  capacity.  I  nave  often 
had  the  honour,  and  I  will  say  too  the  satisfaction,  to  address  him 
in  that  station.  Gentlemen,  I  can  assure  you  that  I  speak  with  no 
personal  feelings  against  the  bishop ;  they  are  all  naturally  on  the 
other  side.  But  w£at  is  more,  I  can  assure  you  that  my  instruc- 
tions are,  to  conduct  the  cause  in  a  pure  spirit  of  temper  and 
moderation,  such  as  I  have  already  described  to  you. 

Gentlemen,  this  is  not  the  only  time  that  dignitaries  of  the 
Church  have  been  indicted,  and  found  guilty.  You  have  but  to 
look  back  to  the  bead-roll  of  the  State  trials,  and  you  will 
find  many  instances  of  the  sort  You  have  but  to  reflect  a 
few  years  back,  when  a  person,  upon  an  indictment,  removed 
in  the  same  manner,  though  not  a  bishop,  yet  a  dignitary  in 
the  Church,  was  brought  into  this  court,  for  reasons  similar  to 
those  which  bring  you  now  here  to  try  this  indictment  They  who 
heard  my  learned  friend*  upon  that  occasion,  they  who  have  read 
the  history  of  that  period,  cannot  forget  the  uninterrupted  stream 
of  splendid  eloquence  and  of  powerful  ability,  which  has  been 
rolling  on,  with  increasing  force,  from  that  period  to  the  present 
moment,  and  which,  then  almost  in  its  infancy,  was  exerted  in  a 
question  similar  to  that  in  which  I  have  now  the  honour  to  address 
you,  which  marks  that  there  was,  within  our  own  memory,  in  this 
very  place,  a  prosecution  of  a  church  dignitary  for  a  misdemeanour, 
as  there  is  upon  the  present  occasion. 

Gentlemen,  I  will  state  plainly  why  this  cjuestion  is  tried,  and 
why  you  are  called  to  deliver  a  verdict  upon  it.  It  is,  in  the  first 
place,  upon  principles  of  public  justice,  m  order  that  the  justice  of 
the  country  may  be  satisfied.  The  prosecution  is  likewise  pro- 
ceeded in  on  another  principle,  which  I  am  sure  I  am  warranted 
by  the  law  of  the  land  to  steto  as  a  sound  one ;  it  is  founded  in  an 
honest,  fair,  justifiable  attempt,  upon  the  part  of  this  prosecutor,  to 
vindicate  his  own  character  tlxrough  the  medium  of  this  prosecu- 
tion ;  I  say,  when  I  assert  that  to  you,  I  state  a  legitimate  ground 
of  prosecution,  and  one  that  is  consistent  with  the  laws  of  the 
country:  for  it  is  in  the  power  of  any  individual  to  use  the  name 
of  his  Majesty  for  the  purposes  of  public  justice ;  aye,  and  for  the 
purpose  of  vindicating  his  own  character  and  reputation.  It  is 
done  every  day  in  the  case  of  libel,  and  may  equally  be  done  in  the 
case  of  assault  or  riot. 

The  situation  of  this  prosecutor  was,  and  is,  that  of  a  person  who, 
by  industry  in  his  profession,  and  in  the  dilBferent  situations  which 
he  held  in  the  part  of  the  country  where  this  ojffence  was  committed, 
gained  to  himself  a  livelihood.  He  found  himself  at  once  in  the 
eye  of  that  public  where  he  lives,  in  the  circle  of  that  community 
*  Mr  Enkine,  as  coanael  for  the  Dean  of  St  Aiaph. 
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and  society  to  wliich  he  belongs  (if  he  did  not  take  some  method 
of  bringing  this  matter  forward  to  the  public  observation  of  the 
country,  and  of  bringing  these  defendants  forward  to  receive  the 
public  justice  of  the  country),  in  the  risk  of  being  in  all  proba- 
bility deprived  of  the  honest  earnings  of  his  industry,  and  of  the 
situations  which  he  held  for  the  benefit  of  himself  and  the  support 
of  his  family.  These  are  the  principles  upon  which  this  prosecution 
is  brought  forward ;  these  are  the  principles  which  do  not  at  all 
involve  anything  of  a  vindictive  spirit ;  they  are  principles  upon 
which  every  honest  man  daily  acts — they  are  principles  upon 
which  every  honest  man  may  l^ally  act.  Who  could  have  blamed 
Mr  Grindley  if  he  had  brought  an  action  of  damages  against  the 
bishop  for  the  injury  he  has  suffered  ?  What  is  the  sihiation  in 
which  he  stands  here,  not  bringing  an  action  for  damages  indeed, 
but  preferring  an  indictment  ?  I  will  venture  to  say  that  under 
the  circumstances  of  this  crime,  and  agreeably  to  the  matter  charged 
in  this  indictment,  a  prosecution  leaves  the  defendants  more  ample 
means  and  a  better  mode  of  defending  ^themselves  than  if  an  action 
had  been  brought,  and  they  had  been  put  to  plead  a  justification  to 
that  action.  These  are  the  points  to  which  I  wish  to  call  your 
attention,  in  order  that  your  minds  may  come  coolly,  deliberately, 
and  without  prejudice,  to  the  trial  of  this  cause. 

Gentlemen,  the  indictment,  as  you  have  heard,  states  that  the 
parties  upon  this  record  were  guilty  of  a  riot,  by  entering  into,  and 
doing  certain  acts  in  the  office  which  belonged  to  the  prosecutor,  as 
deputy-registrar  of  the  diocese  of  Bangor.  It  states  nothing  but 
a  riot  There  is  no  count  in  this  indictment  singly  for  a  common 
assault,  although  it  is  the  common  mode,  in  drawing  indictments 
of  this  sort,  to  conclude  with  the  charge  of  a  common  assault,  with 
a  view  of  securing  a  verdict,  in  case  the  facts  should  not  come  up 
to  the  proof  of  a  riot  I  wish  to  call  your  attention  particularly  to 
this,  because  it  shows  there  was  no  spirit  to  catch  by  a  hair  these 
parties  for  conduct  which,  if  it  does  not  amount  to  a  riot,  is  not  the 
subject  of  which  this  prosecutor  means  to  complain. 

It  is  necessary  for  me  (and  I  shall  do  it  very  shortly  indeed, 
before  I  enter  into  the  state  of  facts  which  I  must  lay  before  you) 
to  explain  the  law  upon  the  subject  of  riot  There  are  various 
offences  which  people  commit,  congregated  together,  which  receive 
different  denominations  in  law,  from  the  simple  offence  of  an  affray 
up  to  that  of  a  riot,  which  it  may  be  well  for  you  to  know,  in  order 
that  you  may  be  able  to  apply  the  evidence  when  you  come  to  hear 
it  The  case  of  an  affray  is  a  matter  which  arises  accidentally, 
without  any  premeditation  or  intent  The  next  in  order  is  an 
unlawful  assembly;  that  offence  consists  in  persons  assembling 
together  to  do  some  act  respecting  private  property  (not  concerning 
the  affairs  of  the  public),  and  separating  without  doing  any  act 
whatever.    There  is  another  case,  commonly  denominated  a  rout, 

you  iL  u 


Digitized  by  VjOOQ IC 


306  MB  Adam's  speech  against 

which  Is  advancing  towards  the  act  without  arriving  at  it  The 
highest  in  order  is  a  riot,  in  which  there  most  be  these  ingredients : 
In  the  first  place,  there  must  be  three  or  more  persons  engaged  in  it ; 
in  the  next  place,  there  must  be  an  intent  and  purpose  in  the  parties 
to  commit  a  riot ;  and,  in  the  third  place,  it  is  essential  that  it 
should  have  for  its  object  some  matter  of  private  concern.  When 
you  come  to  hear  the  evidence,  you  will  always  bear  this  definitioa 
in  your  mind ;  which,  I  am  satisfied,  my  learned  friend  will  not 
contradict,  and  I  am  equally  satisfied  my  Lord  will  support  me  in 
when  he  comes  to  address  you. 

I  pledge  myself,  then,  to  prove  that  the  Bishop  of  Bangor,  and 
the  other  defendants  upon  tnis  record,  were  guilty  of  that  which  I 
have  last  described ;  that  there  were  three  or  more  of  them ;  that 
they  committed  a  riot  in  a  matter  respecting  private  property ;  and 
that  they  had  an  original  intent  and  purpose  in  the  act  which  they 
did.  With  regard  to  the  intent  and  purpose  you  will  always 
observe  this,  that  intent  and  purpose  may  either  arise  from  the 
facts  and  circumstances  that  exist  at  the  time  of  the  transaction, 
which,  by  inference,  establish  a  necessary  presumption  of  an  original 
intent,  or  it  may  be  made  still  more  palpable  to  you  by  showing  a 
line  and  tissue  of  conduct  which  necessarily  involves  that  intent  and 
purpose,  and  therefore  renders  presumption  unnecessary,  by  giving 
you  clear,  demonstrative,  decided  proof,  arising  from  the  acts  and  tran- 
sactions of  the  parties  establishing  a  premeditated  design,  intent,  and 
purpose,  in  the  acts  which  they  did.  You  will  find  that  this  last  ob- 
servation will  apply,  most  materially  and  forcibly,  to  the  evidence  I  am 
about  to  lay  before  you,  and  the  circumstances  I  am  about  to  recite. 

I  profess,  gentlemen,  again  and  a^in,  that  I  have  no  object  in 
view  but  making  you  understand  this  case ;  and  if,  in  the  course  of 
my  address  to  you,  I  either  elevate  my  voice,  or  give  into  a  manner 
of  action  that  is  contrary  to  the  utmost  moderation,  I  trust  you  will 
attribute  it  to  habit,  and  not  to  intention.  I  have  no  wish,  but 
coolly,  deliberately,  and  calmly,  to  make  you  masters  of  the  facts, 
the  circumstances,  and  principles  upon  which  this  important  cause 
must  be  decided. 

Gentlemen,  I  have  already  stated  to  you  that  the  prosecutor  of 
this  cause  was  deputy-registrar  of  the  Consistorial  Court  of  the 
diocese  of  Bangor.  It  is  essentially  necessary  that  I  should  make 
you  acquainted  with  the  nature  of  that  ofiice ;  and  not  only  that 
you  should  become  acquainted  with  the  nature  of  the  offices  of 
registrar  and  deputy  -  registrar  generally,  but  that  you  should 
likewise  be  made  acquainted  with  the  particular  circumstances  and 
local  situation  of  the  prosecutor  and  his  office. 

The  deputy-registrar,  is  appointed  by  the  principal  registrar. 
The  general  nature  of  the  office  of  registrar  is,  that  he  has  the 
custody  of  all  the  archives  and  muniments  that  relate  to  the 
spiritual  court  of  the  diocese — that  is,  he  is  to  register  all  the  acts 
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of  a  juridical  nature,  and  he  is,  besides  that^  tbe  registrar  of  all 
the  wills  and  testaments  of  the  persons  who  die  within  the  diocese. 
So  that  you  observe  it  is  an  office  of  great  importance,  and  extend- 
ing to  the  interest  and  property  of  a  vast  portion  of  the  com- 
munity ;  that  it  is  an  ofece  where  the  safe  custody  of  the  diffei-ent 
archives  and  muniments  is  of  the  utmost  consequenca  Certainly, 
according  to  the  law  of  the  land — according  to  decided  cases  to 
which  if  it  is  necessary  I  can  refer  his  Lordship,  it  is  competent  to 
appoint  a  minor  to  the  situation  of  registrar ;  and,  accordingly, 
the  present  Bishop  of  Bangor,  upon  the  resignation  of  the  former 
principal  registrar,  did  appoint  a  nephew  of  his,  a  minor,  to  be 
principal  registrar.  As  it  is  competent  to  the  bishop  to  appoint 
a  minor  to  be  principal  registrar,  so  it  is  equally  competent  that 
that  minor  should  by  some  mode  appoint  a  deputy. 

The  reason  why  a  minor  can  in  this  case  deviate  from  the  general 
rule  of  law,  and  do  an  act  appointing  a  deputy,  is  because  it  fol- 
lows from  necessity  that  the  business  of  the  office  of  registrar  mvst 
be  discharged.  If  the  minor  could  not  appoint,  of  course  the 
duties  of  the  office  could  not  be  discharged,  and  therefore,  ex  neces- 
sitcUe  rei,  from  the  necessity  of  the  case,  the  minor  is  at  liberty  to 
appoint  a  deputy.  But  the  power  of  the  minor  goes  no  further — 
there  the  law  stops.  The  general  rule  of  law  is,  that  a  minor  can 
do  no  act,  that  he  has  no  will,  because  he  is  not  supposed  to  have 
understanding  to  act  for  himself.  The  exception  in  this  particular 
case  is,  that  the  minor  does  an  act  for  the  purpose  of  appointing 
his  deputy ;  but  the  necessity  goes  no  further.  I  have  it  in  my 
power  to  state  to  you,  from  a  very  recent  decision,  as  well  as  from 
the  very  nature  of  the  thing  itself,  that  this  registrar  cannot 
remove  his  deputy ;  for  in  this  very  case  an  application  was  made 
to  the  Court  of  King's  Bench  (and  though  this  may  be  tedious,  it 
is  an  important  part  of  this  business),  an  application  was  made  to 
the  Court  of  King's  Bench  for  a  mandamus,  calling  upon  the  pre- 
sent prosecutor,  Mr  Grindley,  to  deliver  over  to  a  person  of  the 
name  of  Roberts  all  the  muniments  within  his  power,  and  to 
deliver  up  to  him  likewise  the  keys  of  his  office,  and  thereby  give 
him  possession  of  the  place  where  the  business  is  conducted,  and 
where  the  muniments  are  preserved.  The  result  of  that  applica- 
tion for  the  order  of  the  Court  to  compel  this  to  be  done  was,  that 
it  was  denied  by  the  Court ;  and  I  have  the  authority  to  say,  from 
those  who  heard  it,  that  the  ground  upon  which  it  was  denied  was 
this :  Lord  Kenyon  was  of  opinion  that  it  was  essentially  necessary 
to  apply  to  the  Court  of  Chancery  to  appoint  a  proper  guardian  for 
the  minor,  that  there  might  be  sufficient  authority  to  appoint 
another  deputy-registrar  in  the  stead  of  Mr  Grindley ;  but  that 
lie  being  in  possession  of  this  office,  and  Mr  Roberts  not  showing  a 
right  to  the  possession  of  the  office,  it  was  impossible  for  the  Court 
to  grant  the  order  applied  for. 
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I  have,  then,  established  clearly,  in  the  first  place,  that  Mr 
Grindley  was  in  possession  of  the  office ;  and,  in  the  next  place, 
that  there  was  no  legal  power  to  remove  him.  Consequently, 
although  from  necessi^  the  minor  may  appoint  in  the  first  instance, 
yet,  if  the  office  of  deputy-registrar  is  properly  discharged,  that 
necessity  not  existing  for  the  removal,  the  deputy-registrar  must 
remain  until  the  principal  arrives  at  the  years  of  majority,  or  until 
he  has  such  a  guardian  appointed  by  the  Court  of  Chancery  as  is 
capable  of  acting  in  such  a  subject  matter. 

Gentlemen,  there  is  one  other  circumstance  I  wish  to  state 
respecting^  the  law  upon  this  subject — namely,  that  where  a 
registrar  is  appointed  by  the  bishop,  and  a  deputy  appointed  by 
the  registrar,  and  the  principal  registrar  is  a  person  not  in  a 
situation  to  act,  there  is  no  power  and  authority  on  the  part  of  the 
bishop  to  remove  the  deputy-registrar.  The  bishop,  by  law,  has 
no  power  or  authority  whatever  to  remove  the  registrar  or  deputy- 
registrar,  except  in  the  following  manner: — If  the  r^strar  or 
his  deputy  does  any  act  or  acts  which  are  in  their  nature  contrary 
to  law ;  if  they  do  not  act  consistently  with  the  duties  of  their 
office,  then,  in  that  case  undoubtedly,  the  bishop  may  suspend,  but 
his  suspension  is  confined  to  **  a  year  or  more ;"  and  it  has  been 
decided  that  the  words,  "  or  more,"  do  not  extend  indefinitely  to 
any  period,  but  must  be  confined  to  a  reasonable  period  subsequent 
to  the  year.  Gentlemen,  I  beg  you  will  bear  this  position  of  law 
in  your  mind,  because  you  will  find  throughout  the  whole  of  this 
cause  that  the  bishop  has  had  no  fault  whatever  to  find  with  Mr 
Grindley  in  the  discharge  of  the  duties  of  his  office,  for  he  has 
never  thought  him  amenable  to  his  jurisdiction  for  the  purposes  of 
suspension ;  that  he  must  have  conceived,  therefore,  that  in  the 
discharge  of  the  duties  of  his  office,  he  has  acted  like  an  honest, 
faithful  guardian  of  his  public  trust.  If  he  had  not  done  so,  would 
not  this  bishop — who,  as  I  shall  prove  hereafter,  attempted  first  by 
art  and  afterwards  by  force  to  remove  him  from  that  situation — 
would  he  not  have  made  use  of  his  suspending  power  ?  Would  he 
not.  near  the  period  of  the  minor  registrar  coming  of  age — ^which 
would  have  been  in  less  than  a  year  from  these  transactions — would 
he  not,  I  say,  have  suspended  him  for  a  year  or  more  in  order  that 
the  trust  might  not  have  been  discharged  improperly  ?  by  which 
means  the  minor,  when  he  arrived  at  that  age  of  twenty-one,  when 
he  would  have  the  free  exercise  of  his  own  will,  might  according 
to  law  have  exercised  the  power  of  a  motion  over  his  deputy  at  his 
pleasure,  without  assigning  any  cause  whatever  for  the  removal. 

Gentlemen,  it  is  material  in  the  discussion  of  this  cause,  and  most 
material  to  your  understanding  the  evidence,  that  you  should  know 
the  particular  situation  of  the  office — I  mean  the  local  sUttatton  of 
pie  place  in  which  the  muniments  and  records  are  kept  It  is,  as  I 
understand,  built  adjoining  to  and  upon  the  cathedral  church  of 
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Bangor  ;  there  is  a  flight  of  steps  rising  to  it,  and  you  go  through 
a  porch  on  which  there  is  an  outer  door.  Having  got  within  the 
porch  there  is  an  inner  door  opens  to  the  registrar-office ;  the 
office  is  directly  opposite  to  the  bishop's  palace,  there  is  nothing 
but  a  court-yard  between  thepi,  and  it  is  so  near  that  every  voice 
perhaps  may  be  heard  from  the  one  place  to  the  other ;  of  that, 
however,  I  am  by  no  means  certain,  but  it  certainly  is  within  sight 
of  the  bishop's  palace,  adjoining  to  and  built  upon  the  cathedral. 

I  have  stated  the  duties  of  this  office-— I  have  shown  you  that 
they  are  grave  and  serious  duties :  I  have  stated  the  responsibili- 
ties of  this  office — I  have  shown  they  are  grave  and  serious  re- 
sponsibilities :  I  have  stated  the  nature  of  the  muniments  kept  in 
this  office,  and  the  place  in  which  they  are  kept ;  and  I  contend, 
I  think,  without  the  hazard  of  contradiction  by  my  learned  friends, 
that  the  person  who  was  thus  appointed  deputy-re^strar  was 
irremovable,  except  by  the  mode  of  suspension  by  the  bishop  in  the 
manner  I  have  mentioned.  He  was  not  removable  by  the  minor, 
but  through  the  medium  of  a  guardian,  which  guardian  must  be 
appointed  by  the  Court  of  Chancery.  The  deputy-registrar  thus 
invested  with  this  office,  so  charged  with  those  duties  and  these 
responsibiUties,  had  as  good  a  risht  and  title  to  possess  that  office 
— ^to  possess  the  house  or  place  which  I  have  described,  to  maintain 
it,  to  take  it  again  if  it  was  taken  from  him,  and  to  defend  himself 
in  it,  as  any  Englishman  has  to  defend  his  house,  which  is  empha- 
tically  denominated  his  castle.  It  is  impossible  to  compare  it  more 
accurately.  All  the  circumstances  that  belong  to  the  sanctuary  of 
a  house  belong  to  the  sanctuary  of  this  office.  The  sanctuary  of 
our  house  is  for  our  repose,  quiet,  and  security — it  is,  that  we  may 
protect  our  famQiea  The  sanctuary  of  this  office  is  not  that  the 
family  of  an  individual  may  be  protected,  but  is  for  the  protection 
of  the  interests  of  an  extensive  community — it  is,  that  all  the 
devices  of  personal  estates,  that  all  the  records  in  the  office  of  a 
legal  and  a  judicial  nature,  that  all  the  interests  of  a  large  and 
important  diocese,  may  be  protected.  Then  all  the  arguments  for 
a  man's  maintaining  and  defending  the  possession  of  his  house 
apply  infinitely  stronger  to  an  office  charged  with  such  responsi- 
bilities. It  is  impossible  that  he  can  secure,  it  is  impossible  that 
he  can  maintain,  that  which  is  essential  for  him  to  justify  his  con- 
duct towards  the  public,  without  maintaining  possession  of  the 
building  where  these  things  are  preserved  ;  and  every  person  who 
attempts  to  trespass  upon  it  is  a  trespasser  in  the  eye  of  the  law — 
every  person  who  makes  a  riot  in  it  is  amenable  to  the  justice  of 
his  country. 

I  have  described  the  situation  of  this  office— it  is  built  adjoining 
to  the  cathedral,  the  wall  of  it  runs  into  the  wall  of  the  cathedral :  I 
have  described  the  nature  of  it — it  is  a  spiritual  office.  ^  Is  it  possible 
that  anything  can  amount  more  nearly  to  the  description  which  the 
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great  Boman  orator  gave  as  the  definition  of  ahousie :  '^  Quid  enim 
sanctiiis,  quid  omni  rdigione  munititis,  quam  domua  univscu- 
jusque  civis  ?  "  What  can  be  more  holy,  what  can  be  more  pro- 
tected by  every  principle  of  religion  ?  This  is  a  spiritual  oflSoe — 
it  is  a  spiritual  office  carried  on  in  a  building  annexed  in  local 
situation  to  the  cathedral  church.  Thus  annexed  by  duty,  and 
annexed  by  situation,  it  falls  in  precisely  with  the  comparison  I 
have  made,  and  shows  you  that  tnis  gentleman,  Mr  Grindley,  was 
bound  for  his  own  sake,  for  the  sake  of  the  public,  with  whose 
interests  he  was  intrusted,  for  the  sake  of  the  community  of  the 
diocese  to  which  he  belonged — by  the  sacred  situation  of  the 
place  of  office,  to  possess,  and  protect  his  possession  in  it,  that  the 
muniments  and  the  archives  might  be  preserved. 

Gentlemen,  I  am  sorry  I  have  detained  you  so  long  in  the  pre- 
liminary part  of  this  case ;  I  hope,  however,  I  have  not  wandered, 
but  have  confined  myself  accurately  to  the  question  before  yoa  I 
think  I  have  done  no  more  than  laid  that  ground  which  is  neces- 
sary for  your  understanding  the  facts,  and  I  now  come  to  state  to 
you,  precisely  and  accurately,  what  the  nature  of  those  facts  is.  I 
told  you  originally  that  I  aim  only  at  distinctness.  If  I  have  that 
quality  I  have  everything  I  can  wish.  In  order  to  be  distinct,  and 
in  oraer  to  show  you  with  what  mind  and  intent  this  riot  was 
committed,  I  anxiously  entreat  your  attention  to  the  commence- 
ment of  the  connexion  between  Mr  Grindley  and  the  Bishop  of 
Bangor. 

Early  in  the  year  1792,  Mr  Grindley  was  appointed  agent  for 
the  Bishop  of  Biangor.  In  the  month  of  February  of  that  year, 
the  bishop  appointed  his  nephew,  a  minor,  to  the  situation  of 
registrar  of  the  Consistorial  Court  of  the  diocese.  In  the  month 
of  March  1792,  Mr  Grindley  was  appointed  deputy-registrar.  He 
continued  to  act  in  the  situation  of  deputy-registrar  down  to  the 
year  1794,  when,  for  the  first  time,  he  saw  the  minor,  who  confirmed 
the  appointment,  and  who  treated  him  as  his  deputy-registrar. 
The  bargain  was,  that  Mr  Grindley  was  to  pay  his  principal 
seventy  pounds  a  year.  He  discharged  the  regular  payments.  He 
continued  to  act  in  his  office,  without  any  offence  to  the  bishop  ; 
and  that  he  had  committed  no  offence  in  his  office,  is  clear,  other- 
wise he,  the  bishop,  must  have  suspended  him.  He  continued,  I 
say,  to  act  in  the  discharge  of  the  duties  of  his  office  down  to  the 
autumn  of  1795.  Here  Sien  begins  the  history  which  gives  origin 
to  this  prosecution. 

The  approach  of  the  general  election  led  the  Bishop  of  Bangor 
to  think,  that  he  might,  perhaps,  be  serviceable  to  some  of  his 
friends ;  and  he  thought  those  immediately  under  him  were  likely 
to  be  infiuenced  by  him.  He  applied  to  Mr  Grindley  for  his 
interest  in  the  county  of  Caernarvon.  His  application  did  not 
meet  with  the  reception,  or  with  the  answer,  he  expected.    Mr 
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Grindley  thought,  as  I  hope  every  Englishman  thinks,  that  he  had 
a  ri^ht  to  the  free  exercise  of  his  franchise,  and  the  free  exercise  of 
his  influence  ;  but  although  he  thought  so,  I  can  assure  you  that 
he  behaved  with  great  temper  and  moderation.  Mr  Grindley  now 
found,  that  his  connexion  with  the  bishop  became  a  connexion  that 
was  not  so  comfortable,  if  they  were  not  to  agree  in  their  election 
interests;  he  thought  it  ri^ht,  therefore,  to  resign  the  oflSce  of 
agent  to  the  bishop;  and  he  accordingly  resigned  his  place  of 
agent  in  the  month  of  January.  At  the  time  he  did  so,  he  signi- 
fied expressly,  that,  on  the  22d  of  February,  he  would  resign  the 
ojBGice  of  deputy-registrar.  Now,  could  anything  be  more  mode- 
rate ?  You  may,  perhaps,  ask,  why  he  did  not  resign  the  office  of 
deputy-registrar  at  the  time  he  resigned  the  situation  of  agent  ? 
The  reason  he  assigned  was  this,  and  it  is  a  valid  and  substantial 
reafion — that  his  year  of  appointment  as  registrar  ended  upon  the 
22d  of  February  1796  ;  that,  by  retaining  the  office  till  that  time, 
he  should  be  enabled  to  make  up  his  accounts,  to  settle  all  his  busi- 
ness, and  then  he  would  quietly  take  his  departure  from  it.  Could 
anything  be  more  moderate,  could  anything  more  be  wished  for  by 
the  bishop  ?  If  this  registrar  had  become  obnoxious  to  him,  be- 
cause he  did  not  obey  him  in  matters  with  which  the  bishop,  I 
must  say,  ought  to  have  had  no  interference,  either  as  a  bishop  or 
as  a  lord  of  Parliament ;  if  he  wished  to  get  rid  of  Mr  Grindley, 
might  he  not  have  had  that  patience  which  ought  peculiarly  to 
belong  to  the  character  of  those  who  appear  as  defendants  upon 
this  indictment  ?  Might  he  not  have  had  patience  for  but  a  little 
month,  till  the  deputy-registrar  voluntarily  resigned  his  office? 
There  is  something  in  this  conduct  of  the  bishop  which  it  is 
almost  impossible  to  account  for,  unless  one  were  to  dive  into 
those  speculations,  which  have  led  one  to  know  what  the  motives 
and  what  the  feelings  of  men  are  in  different  situations  of  life,  and 
in  different  characters  in  society. 

I  recollect  a  very  profound  and  a  very  wise  saying,  equally  true 
as  wise,  with  respect  to  the  clergy.  It  was  said  of  them,  **  That 
they  had  found,  what  Archimedes  only  wanted,  another  world,  on 
which  to  fix  their  fulcrum,  by  which  they  moved  this  world  at 
their  pleasure."  That  saying  will  go  far  to  expound  this  conduct. 
In  all  spiritual  matters,  it  is  a  wise,  a  just,  a  true  maxim,  calculated 
to  show  the  tnie  principles  upon  which  the  clergy  possess,  and 
truly  and  justly,  and  emmently  and  beneficially  to  the  society  in 
which  we  live,  possess  that  influence  upon  mankind,  which  ought 
to  belong  to  their  character  and  situation  in  all  spiritual  affairs ; 
but  when  they  travel  from  spiritual  to  temporal  concerns — when 
they  quit  the  affairs  of  the  other,  and  look  only  to  the  concerns  of 
this  world ;  when  they  interfere  in  politics  above,  or  in  elections 
below,  then  that  character,  which  directs  their  influence  in  the 
clerical  function,  unfortunately  follows  them  into  their  temporal 
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concerns.  If  they  are  disappointed,  they  cannot  brook  it  They 
have  been  taught  to  i-egard  mankind  as  persons  whom  they  are  to 
govern  at  their  pleasure — they  are  incapable  of  smoothing  the 
matter  over,  as  men  more  accustomed  to  the  ordinary  concerns  of 
life  are ;  and  their  spiritual  power  uniformly  follows  them  into 
temporal  concerns,  if  they  are  imprudent  enough  to  mix  in  them. 
This  is  vouched  by  the  history  of  the  world,  in  all  ages ;  it  is 
vouched  peculiarly  by  the  history  of  this  country.  Who  ever 
heard  of  Sherlock  or  Lowth  interfering  in  such  matters  ?  No  ! 
They  were  enabled  to  move  this  world  at  their  pleasure,  because 
their  lives  were  spiritual  and  holy.  Who  has  not  heard  that 
Wolsey  and  Laad  were  of  a  different  character  and  description  ? 
The  Ego  et  Rex  meus  of  Wolsey,  and  the  violence  of  Laud,  against 
the  privileges  of  the  people  of  England,  are  equally  to  be  collected 
from  that  witty,  wise,  and  just  maxim  to  which  I  have  alluded. 
Such  is  the  situation  of  the  persons  concerned.  Gentlemen,  it  does 
not  signify  whether  the  scene  is  in  the  world  at  lar^e,  or  in  the 
county  of  Caernarvon ;  whether  it  is  transacted  in  tne  palace  of 
Whitehall,  or  in  the  churchyard  of  Bangor ;  the  same  causes,  in 
the  hand  of  the  Supreme  Being,  directing  this  world  to  its  good, 
will  always  produce  the  same  effects ;  and  I  cannot  account  for  the 
bishop  not  having  accepted  of  this  moderate,  of  this  attentive,  of 
this  happy  proposition  (I  might  almost  say,  if  it  had  been  accepted) 
of  the  deputy-registrar,  but  that  he  had  deviated  from  what  he 
does  not,  1  am  sure,  often  deviate  from, — from  spiritual  to  temporal 
concerns, — that  he  had  forgot  the  concerns  of  that  pure  and  humble 
religion,  of  which  he  is  an  eminent  pastor,  and  that  he  had  been 
drawn  aside  by  the  peculiar  interests  of  friendship,  by  the  strong 
ties  of  connexion,  or  by  something  else,  in  order  to  act  in  the 
manner  which  I  have  described  to  you. 

In  fact,  the  resignation  has  not  been  made  at  all;  and  the  trans- 
actions, which  I  am  about  to  relate,  will  show  the  reasons  why  it 
has  not  been  made,  and  will  prove  that  it  was  not  possible  to  have 
been  made  with  safety.  Mr  Grindley  found  the  bishop  had  be- 
come hostile  to  him  ;  he  found  he  was  no  longer  safe  in  resigning 
it  into  hands  that  could  not  legally  accept  the  resignation ;  he 
found  he  could  not  have  that  confidence,  which  would  have  taken 
place,  if  it  had  been  left  to  his  own  freedom  and  choice ;  and  that, 
after  he  had  resigned  into  the  hands  of  a  minor,  he  would,  in 
point  of  law,  have  retained  all  the  responsibilities  of  the  office,  with- 
out beine,  in  fact,  in  the  office,  to  discharge  the  duties :  therefore 
it  is,  he  lias  not  resigned  the  office.  But  the  transaction  which  I 
am  about  to  state  to  you,  and  I  am  now  come  to  the  real  question 
in  the  cause  (though  I  humbly  think,  under  his  Lordship's  direc- 
tion, that  nothing  I  have  said  is  irrelevant) — |he  transaction  I  am 
about  to  state  to  you  will  unfold  the  whole. 

Between  the  4th  and  the  8th  of  January  1796,  which   you 
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see  was  a  month  previous  to  the  term  of  the  proposed  resignation, 
these  transactions  took  place.  First  of  all,  the  bishop,  in  the 
absence  of  Mr  Grindley,  the  deputy-registrar,  sent  for  the  seals ; 
and  he  obtained  one  seal.  I  think  the  other  seal  Mr  Grindley's 
clerk  had  not  in  his  possession,  and  it  was  not  delivered.  This  was 
intimated  to  Mr  Gnndley ;  and  Mr  Grindley,  imagining  that  the 
bishop,  having  obtained  one  seal,  might  possibly  attempt  to  obtain 
the  keys,  he,  therefore,  being  at  that  time  in  Anglesey,  wrote  to 
his  clerk  to  beware  not  to  give  the  bishop  the  key  of  the  office  if 
he  asked  for  it  The  bishop  did  ask  for  it;  and  was  refused. 
Upon  the  7th  of  January  Mr  Grindley  returned  and  found  that  his 
office  had  been  broken  into.  He  ascertained,  as  I  shall  prove  from 
the  bishop's  own  mouth,  that  the  bishop  had  given  directions  to 
break  open  the  window  of  the  office,  to  take  the  locks  off  the  door, 
and  put  on  other  locks.  In  this  situation  Mr  Grindley  found  him- 
self, respecting  an  office  for  the  duties  of  which  he  was  legally 
responsible ;  for  he  is,  both  in  law  and  in  fact,  deputy-registrar, 
and  has  been  so  from  the  year  1792  down  to  the  present  time, 
without  any  attempt  to  cast  a  slur  on  his  character  in  the  discharge 
of  his  duties. 

Gentlemen,  I  come  now  to  the  principal  facts ;  and  I  can  assure 
you  I  wUl  act  in  the  spirit  which  1  professed  at  the  outset  I  wish 
to  state  everything  candidly  to  you ;  I  have  nothing  to  hold  back. 
I  do  not  mean  to  say  that,  upon  every  occasion,  it  is  possible  to 
justify  persons  in  their  transactions  for  moderation  and  for  pru- 
dence ;  and  yet  I  think,  when  you  examine  the  transactions  of  Mr 
Grindley,  you  will  see,  under  all  the  circumstances,  that  they  were 
neither  immoderate  nor  imprudent  Mr  Grindley  s  offer  of  resig- 
nation had  been  scoffed  at  and  rejected.  He  had  been  treated  in 
such  a  way  as  to  make  it  natural  to  suppose  that  he  would  be 
exposed  as  a  culprit,  in  the  discharge  of  his  duty,  to  the  whole 
community  to  which  that  duty  apper&ins.  He  found  that  it  was 
essentially  necessary  for  him  to  know  in  what  state  the  muniments 
and  archives  were,  wliich  he  alone  had  a  right  to  the  possession  of. 
He  found  the  means  of  entrance  debarred,  and,  therefore,  determined 
to  get  admission  to  the  office;  and,  having  got  admission,  he  deter- 
mined to  maintain  himself  in  the  possession  of  it,  as  he  had  a  full 
right  to  do. 

In  the  morning  of  the  8th  of  January,  Mr  Grindley  went  to  the 
office,  with  the  means  of  getting  admittance  into  it  You  will 
observe,  that  the  first  attempt  to  get  possession  of  the  office  had 
been  on  the  part  of  the  bishop.  You  will  always  recollect,  that  the 
bishop  has  no  earthly  risht  to  the  possession  of  the  muniments  of 
that  office,  as  long  as  the  registrar  properly  discharges  the  duty 
of  the  office.  He  has  no  right  to  keep  the  registrar  out  of  his 
office,  but  the  registrar  has  a  right  to  keep  all  mankind  out  of  it, 
except  those  who  come  upon  business,  and  except  the  bishop  when 


Digitized  by  VjOOQ IC 


3 1 4>  MB  ADAM*S  SPEECH  AGAINST 

he  comes  in  the  discharge  of  his  duty  as  Bishop  of  Bangor,  Mr 
Grindley  imagined,  from  the  violence  that  had  taken  place  before — 
that  is  to  say,  from  the  violent  breaking  into  the  office  originally, 
and  from  the  offer  of  compromise  on  his  part,  and  even  of  resig- 
nation, being  wholly  rejected — he  imagined,  and  it  was  natural  so 
to  imagine,  that  force  would  be  opposed  to  force,  when  he  once  got 
possession  of  his  office ;  and  therefore,  undoubtedly,  Mr  Grindley 
went  provided,  so  as  to  secure  himself  against  the  possibility  of 
that  force  depriving  him  of  his  office.  Gentlemen,  1  insist  that 
when  he  was  in  possession  of  his  office,  he  had  a  right  so  to  do. 
All  this  will  be  proved — I  say  it  will  be  proved,  because  I  know 
Mr  Grindley,  who  is  the  first  witness,  is  a  person  beyond  the 
suspicion  of  not  acting  agreeable  to  his  oath.  The  oath  is,  "  that 
he  shall  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth."  It  has  been  uniformly  expounded,  that  a  person,  who  does 
not  speak  the  whole  truth  in  a  court  of  justice,  is  as  criminal  as  he 
who  speaks  a  direct  falsehood.  I  feel  myself  bound  in  duty  and  in 
conscience,  as  an  advocate,  to  state  to  you  the  whole  truth ;  and 
Mr  Grindley  is  a  man  of  that  conscience,  that  he  will  speak  the 
whole  truth  in  the  manner  in  which  the  thing  happened.  It  will 
then  be  for  you  to  judge,  under  all  the  circumstances ;  and  I  think 
that,  whatever  opinion  you  may  form  with  regard  to  Mr  Grindley  s 
rashness  in  his  manner  of  getting  possession  of  the  office,  and  his 
determination  to  maintain  possession  of  it,  you  will  be  convinced, 
that  the  bishop  and  those  indicted,  were  in  fact  guilty  of  a  riot,  for 
endeavouring  to  get  possession  of  it,  and  coming  and  interrupting 
him  in  the  manner  I  shall  describe  and  prove. 

Mr  Grindley  went  with  pistols  in  his  pocket ;  but  it  will  be 
proved,  these  pistols  were  unloaded.  Now,  I  can  assure  my 
friends  (whatever  gestures  they  may  make),  that  I  am  not  in  the 
least  afraid  of  this  fact.  I  say  his  going  with  unloaded  mstolsy 
proves  that  he  had,  in  regard  to  getting  possession  of  the  office,  no 
intent  of  offence  whatever.  He  took  i)owder  and  shot,  with  which, 
when  he  got  possession,  he  loaded  his  pistols — which  proves  that 
he  was  determined,  being  in  peaceable  possession  of  his  office,  to 
maintain  that  possession  ;  and  I  contend,  that  the  deputy-registrar 
of  the  diocese,  under  the  circumstances  I  state,  had  a  right  so  to  do. 
I  say,  that  every  argument,  every  fact  which  applies  to  the  case  of 
a  man's  own  house  being  his  castle,  applies  to  this  case.  Mr 
Grindley,  after  he  had  opened  the  outer  door  in  the  porch,  in  order 
to  prevent  any  riot,  and  for  the  purpose  of  intimidation,  threatened 
one  of  the  persons  who  came  from  the  bishop's  house  to  interrupt 
him,  with  an  unloaded  pistol ;  for  it  will  be  proved,  that  the  pistols 
were  loaded  at  a  subsequent  time.  After  this  first  attempt  to  dis- 
turb him,  there  was  a  considerable  interval ;  and  during  this  interval 
Mr  Grindley  got  into  the  inner  door.  Mr  Grindley  being  thus  in 
the  office,  the  bishop  and  various  of  his  servants  arrived.     The 
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bishop  hallooed  with  a  voice. so  loud  (as  will  be  proved  to  you) 
that  Mr  Grindley  did  not  know  it ;  his  passion  was  so  vehement, 
that  it  was  absolutely  impossible  to  distinguish  his  voice.  The 
moment  Mr  Grindley  knew  it  was  the  bishop,  he  said  he  had  no 
objection  to  the  bishop's  being  let  in,  and  ne  desired  his  servants 
quietly  and  peaceably  to  retire  to  a  further  corner  of  the  room.  Mr 
Grindley  then  came  forward,  and  said,  that  whatever  business  was 
to  be  done  he  was  ready  to  do  it ;  that  he  considered  himself  as  the 
legal  officer,  and  be  was  then  in  the  quiet  possession  of  his  office ; 
that,  with  regard  to  his  Lordship,  he  was  perfectly  willing  he  should 
come  into  the  office,  but  he  begged  that  his  Lordship's  boisterous  and 
tumultuous  conduct  might  cease.  I  really  wish,  rather  that  the 
witnesses  should  describe  what  passed  afterwards,  than  that  I  should. 
But  instead  of  that  tumultuous  conduct  ceasing,  the  bishop  ap- 
proached first  to  Mr  Grindley,  afterwards  to  his  servants,  with 
threatening  gestures,  and  with  threatening  words,  laying  his  hands 
upon  them,  and  he  was  assisted  by  the  four  other  persons  indicted, 
who  afterwards  came  into  the  office,  whose  actions  and  words  were 
precisely  of  the  same  kind  and  description. 

Gentlemen,  one  of  the  grounds  of  a  riot  which  you  have  to  try, 
is  this — That  here  was  a  person,  legally  entitled  to  the  possession  of 
his  office,  illegally  forced  from  that  office  ;  he  had  taken  possession 
of  this  office,  and  remained  in  the  quiet  possession  of  it.  Now, 
whether  he  did  so  in  a  manner  that  a  perfectly  calm  and  uncon- 
cerned spectator  may  approve  of,  as  an  abstract  case,  I  do  not  know  ; 
but  I  am  addressing  myself  to  persons  who  have  human  passions  ; 
I  am  addressing  myself  to  gentlemen,  who  know  what  human 
nature  is  ;  and  I  am  sure,  that  in  an  outrage  of  this  sort,  committed 
after  a  voluntary  offer  of  resignation,  such  as  I  have  stated— after 
a  conduct  so  peaceable  and  quiet — even  a  worm  if  trod  upon  would 
have  turned  again.  Mr  Grindley  had  got  quietly  into  the  possession 
of  his  office,  and  then,  after  a  lapse  of  time,  this  office  was  again 
attacked  in  the  riotous,  tumultuous,  and  extraordinary  manner  which 
the  witnesses  will  state,  but  which  I  forbear  detailing  ;  because,  in  the 
first  place,  it  is  unnecessary  for  your  understanding  the  cause,  and 
in  the  next  place,  it  is  painful  for  me  to  state  it.  This  disturbance 
went  on  a  considerable  time,  and  at  last  it  ended  only  by  persons, 
whose  sex  and  character  I  have  too  great  a  respect  for  to  introduce 
them  into  the  cause,  more  than  just  to  say,  that  by  the  intervention 
of  Mrs  Warren  and  two  ladies,  the  bishop  was  at  last  quieted  from 
his  passion,  and  withdrawn  from  the  riot.  There  the  business  ended. 
Gentlemen,  this  is  the  case  which  you  have  to  try ;  and  I  think  I  can 
venture  to  say,  that  if  the  facts  are  proved  in  the  manner  I  have  de- 
scribed, and  I  take  upon  me  to  say  I  have  stated  them  most  correctly, 
it  is  impossible  for  you  not  to  find  a  verdict  for  the  prosecutor. 

Grentlemen,  it  would  be  in  vain,  and  an  absurd  thing  in  me,  to 
detain  you  with  any  particular  address  to  yourselves.    I  have  not  the 
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honour  of  knowing  hardly  any  of  you  personally,  although  among 
the  jury  there  are  some  gentlemen  whom  I  have  had  an  opportunity 
of  seeing  in  another  scene  in  life.  I  know  your  characters,  and  I 
know  that  however  you  may  feel  yourselves  bound  to  protect  the 
ministers  of  our  church,  though  I  think  this  prosecution  can  have 
no  effect  upon  any  but  the  particular  churchmen  engaged  in  this 
transaction,  that  you  will  yet  guard  yourselves  against  deviating 
from  those  principles  according  to  which  you  are  bound  to  act,  and 
that  you  will  find  according  to  the  evidence. 

Gentlemen,  there  is  no  principle  implanted  in  the  human  mind, 
stronger  than  the  sympathy  which  we  feel  for  the  situation  and 
sufferings  of  persons  of  high  rank  and  condition  ;  it  is  one  of  those 
principles  that  bind  society  together ;  qnd  is  most  admirably  in- 
fused into  our  nature,  for  the  purposes  of  good  government  and  the 
well-being  of  civil  order.  But  whatever  the  ramk  may  be,  that  rank 
can  never  stand  between  a  defendant  and  the  proof  of  the  fact,  with 
a  jury  of  Englishmen.  They  know  their  duty  too  well ;  neither 
compassion,  sympathy,  nor  any  other  principle,  can  possibly  affect 
their  minds.  Consider  what  is  the  peculiar  situation  of  these 
defendants  ;  reflect,  that  they  are  set  apart  by  the  laws  of  the  land, 
and  the  regulations  of  the  Christian  religion,  for  the  purpose  of 
preaching  the  doctrines  of  Christ.  Our  law  has  been  so  peculiarly 
cautious  with  respect  to  their  character,  that  even  when  it  empowers 
the  civil  magistrate  to  quell  a  riot  by  calling  to  his  assistance  every 
other  member  of  the  community,  it  peculiarly  excepts  women  and 
children,  and  the  clergy.  I  have  brought  before  you  persons  of 
that  description,  who,  instead  of  claiming  an  exemption  from  being 
called  upon,  have  themselves  been  guilty  of  a  riot ;  for  which  they 
are  justly  amenable  to  the  laws  of  their  country. 

[After  the  examination  of  the  witnesses,  and  the  close  of  the  pro- 
secutor's case,  Mr  Erskink  spoke  as  follows : — ] 

Gentlemen  of  the  Jury, — My  learned  friend,  in  opening  the 
case  on  the  part  of  the  prosecution,  has,  from  personal  kindness  to 
me,  adverted  to  some  successful  exertions  in  the  duties  of  my  pro- 
fession, and  particularly  in  this  place.  It  is  true,  that  I  have  been 
in  the  practice  of  the  law  for  very  many  yeara,  and  more  than  once, 
upon  memorable  occasions,  in  this  court ;  yet,  with  all  the  experi- 
ence which,  in  that  long  lapse  of  time,  the  most  inattentive  man 
may  be  supposed  to  have  collected,  I  feel  myself  wholly  at  a  loss  in 
what  manner  to  address  you.  I  speak  unaffectedly  when  I  say,  that 
I  never  felt  myself  in  so  complete  a  state  of  embarrassment  in  the 
course  of  my  professional  life ;  indeed,  I  hardly  know  how  to 
collect  my  faculties  at  all,  or  in  what  fashion  to  deal  with  this  most 
extraordinary  subject.  When  my  learned  friend,  Mr  Adam,  spoke 
from  himself,  and  from  the  emanations  of  as  honourable  a  mind  as 
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ever  was  bestowed  upon  any  of  the  human  species,  I  know  that  he 
spoke  the  truth  when  he  declared  his  wish  to  conduct  the  cause 
with  all  charity,  and  in  the  true  spirit  of  Christianity.  But  his 
duties  were  scarcely  compatible  with  his  intentions ;  and  we  shall, 
therefore,  have,  in  the  sequel,  to  examine  how  much  of  his  speech 
was  his  otvn  candid  address,  proceeding  from  himself;  and  what 
part  of  it  may  be  considered  as  arrows  from  the  quiver  of  his 
CLIENT.  The  cause  of  the  Bishop  of  Ban^r  can  suffer  nothing 
from  this  tribute,  which  is  equally  due  to  friendship  and  to  justice. 
On  the  contrary,  I  should  have  thought  it  material,  at  any  rate, 
to  advert  to  the  advantage  which  Mr  Grindley  might  otherwise 
derive  from  being  so  represented.  I  should  have  thought  it  right 
to  guard  you  against  blending  the  client  with  the  counsel.  It 
would  have  been  my  duty  to  warn  you,  not  to  confound  the  one 
with  the  other,  lest,  when  you  hear  a  liberal  and  ingenuous  man, 
dealing,  as  he  does,  in  humane  and  conciliating  expressions,  and 
observe  him  with  an  aspect  of  gentleness  and  moderation,  you  might 
be  led  by  sympathy  to  imagine  that  such  were  the  feelings,  and 
that  such  had  been  the  conduct,  of  the  man  whom  he  represents.* 
On  the  contrary,  I  have  no  difficulty  in  asserting,  and  I  shall  call 
upon  his  Lordship  to  pronounce  the  law  upon  the  subject.  That 
you  have  before  you  a  prosecution,  set  on  foot  without  the  smallest 
colour  or  foundation — a  prosecution,  hatched  in  mischief  and  in 
malice,  by  a  man,  who  is,  oy  his  own  confession,  a  disturber  of  the 
public  peace ;  supported  throughout  by  persons  who,  upon  their  own 
testimony,  have  been  his  accomplices,  and  who  are  now  leagued 
with  him  in  a  conspiracy  to  turn  the  tables  of  justice  upon  Uiose 
who  came  to  remonstrate  against  their  violence,  who  honestly,  but 
vainly,  endeavoured  to  recall  them  to  a  sense  of  their  duty,  whose 
only  object  was  to  preserve  the  public  peace,  and  to  secure  even  the 
sanctuaries  of  religion  from  the  violation  of  disorder  and  tumult. 

What,  then,  is  the  cause  of  m^  embarrassment  ?  It  is  this.  In 
the  extraordinary  times  in  which  we  live ;  amidst  the  vast  and 
portentous  changes  which  have  shaken,  and  are  shaking  the  world ; 
I  cannot  help  imagining,  in  standing  up  for  a  defendant  against 
such  prosecutors,  that  the  religion  ana  order,  under  which  this 
country  has  existed  for  ages,  had  been  subverted ;  that  anarchy 
had  set  up  her  standard ;  that  misrule  had  usurped  the  seat  of 
justice,  and  that  the  workers  of  this  confusion  and  uproar  had  ob- 
tained the  power  to  question  their  superiors,  and  to  subject  them  to 
imominy  and  reproach,  for  venturing  only  to  remonstrate  against 
their  violence,  and  for  endeavouring  to  preserve  tranquillity,  by 

*  No  ob«eiTfttioii  can  be  more  jast  than  this.  It  is  the  most  consummate  art  of 
an  adrocate,  when  he  knows  that  au  attack  is  likely  to  be  made  upon  his  client 
for  turbulence  and  malice,  to  make  the  jury  think,  by  his  whole  speech  and  de- 
meanour, that  mildness  and  justice  were  his  characteristics  ;  and  Mr  Adam  appears, 
with  great  ability,  to  have  fulfilled  this  duty. 
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means  not  only  hitherto  accounted  legal,  but  which  the  law  has  im- 
memorially  exacted  as  an  indispensable  duty  from  all  the  subjects 
of  this  realm.  Hence,  it  really  is,  that  my  embarrassment  arises ; 
and,  however  this  may  be  considered  as  a  strong  figure  in  speaking, 
and  introduced  rather  to  captivate  your  imaginations  than  gravely 
to  solicit  your  judgments,  yet  let  me  ask  you.  Whether  it  is  not  the 
most  natm*al  train  of  ideas  that  can  occur  to  any  man,  who  has  been 
eighteen  years  in  the  profession  of  the  English  law  ? 

In  the  first  place,  gentlemen,  who  are  the  parties  prosecuted  and 
prosecuting  ?  What  are  the  relations  they  stand  in  to  each  other  ? 
What  are  the  transactions,  as  they  have  been  proved  by  them- 
selves ?  What  is  the  law  upon  the  subject  ?  And,  what  is  the 
spirit  and  temper,  the  design  and  purpose  of  this  nefarious  pro- 
secution ? 

The  parties  prosecuted  are  the  right  'reverend  prelate,  whose 
name  stands  first  upon  the  indictment,  and  three  ministers  and 
members  of  his  church,  together  with  another,  who  is  added  (I 
know  not  why)  as  a  defendant.  The  person  prosecuting  is — (how 
shall  I  describe  him  ?)— for  surely  my  learned  friend  could  not  be 
serious  when  he  stated  the  relation  between  this  person  and  the 
Bishop  of  Bangor.  He  told  you,  most  truly — whicn  renders  it  less 
necessary  for  me  to  take  up  your  time  upon  the  subject — that  the 
bishop  is  invested  with  a  very  large  and  important  jurisdiction; 
that,  by  the  ancient  laws  of  this  kingdom,  it  extends  to  many  of 
the  most  material  objects  in  civil  life — that  is,  has  the  custody  and 
recording  of  wills,  the'granting  of  administrations,  and  a  jurisdic- 
tion over  many  other  rights  of  the  deepest  moment  to  the  personal 
property  of  the  King's  subjects.  He  told  you,  also,  that  all  these 
complicated  authorities,  subject  only  to  the  appellate  jurisdiction  of 
the  metropolitan,  are  vested  in  the  bishop:  to  which  he  might 
have  added  {and  would,  no  doubt,  if  his  cause  wovM  have  admitted 
the  addition),  that  the  bishop  himself,  and  not  his  temporary 
clerk,  has,  in  the  eye  of  the  law,  the  custody  of  the  records  of  his 
church,  and  that  he  also  is  the  person  whom  the  law  looks  to  for 
the  due  administration  of  everytning  committed  to  his  care ;  his 
subordinate  oflScers  being,  of  course,  responsible  to  him  for  the 
execution  of  what  the  law  requires  at  his  hands. 

As  the  King  himself,  who  is  the  fountain  of  all  jurisdictions, 
cannot  exercise  them  himself,  but  only  by  substitutes,  judicial  and 
ministerial,  to  whom,  in  the  various  subordinations  of  magistracy, 
his  executive  authority  is  delegated ;  so  in  the  descending  scale  of 
ecclesiastical  authority,  the  bishop  also  has  his  subordinates  to 
assist  him  judicially,  and  who  have  again  their  subordinate  officers 
and  servants  for  the  performance  of  those  duties  committed  by  law 
to  the  bishop  himself;  but  which  he  exercises  through  the  various 
deputations  which  the  law  sanctions  and  confirms. 

The  Consistory  Court,  of  which  this  man  is  the  deputy-registrar, 
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18  the  Bishop's  Court,  For  the  fulfilment  of  its  duties  the  law  has 
allowed  him  his  chancellor  and  superior  judges,  who  have  under 
them,  in  the  different  ecclesiastical  divisions,  their  surrogates, 
who  have,  again,  their  various  subordinates  ;  the  lowest,  and  last, 
and  lecist  of  whom  is  the  prosecutor  of  this  indictment ;  who, 
nevertheless,  considers  the  Cathedral  Church  of  Bangor  and  the 
Court  of  the  Bishop's  see,  as  his  own  castle  ;  and  who,  under  that 
idea,  asserts  the  possession  of  it,  even  to  the  exclusion  of  the  bishop 
himself,  by  violence  and  armed  resistance  I  Do  you  wonder  now, 
gentlemen^  that  I  found  it  difficult  to  handle  this  preposterous 
proceeding  ?  The  registrar  himself  (putting  deputation  out  of  the 
question)  is  the  very  lowest,  last,  and  least  of  the  creatures  of  the 
bishop's  jurisdiction ;  without  a  shadow  of  jurisdiction  himself, 
either  judicial  or  ministerial.  He  sits,  indeed,  amongst  the  records, 
because  he  is  to  register  the  acts  which  are  there  recorded ;  but  he 
sits  there  as  an  officer  of  the  bishop,  and  the  office  is  held  under  the 
chapter  part  of  the  cathedral,  and  within  its  consecrated  precincts, 
where  the  bishop  has  a  jurisdiction,  independent  of  all  those  which 
my  friend  has  stated  to  you — a  jurisdiction  given  to  him  by  many 
ancient  statutes,  not  merely  for  preserving  that  tranquillity  which 
civil  order  demands  everywhere,  but  to  enforce  that^  reverence  and 
solemnity  which  religion  enjoins  within  its  sanctuaries  throughout 
the  whole  Christian  world. 

Much  has  been  said  of  the  registrar's  freehold  in  his  office,  but 
the  term  which  he  has  in  it — viz.,  for  life — arose  originally  from  an 
indulgence  to  the  bishop  who  conferred  it ;  and  it  is  an  indulgence 
which  still  remains,  notwithstanding  the  restraining  statute  of 
Elizabeth.  The  bishop's  appointment  of  a  registrar  is  therefore 
binding  upon  his  successor.  But,  how  binding  ?  Is  it  binding  to 
exclude  the  future  bishop  from  his  own  cathedral  ?  Is  it  true,  as 
this  man  preposterously  supposes,  that,  because  he  chooses  to  put 
private  papers  of  his  own  where  no  private  papers  ought  to  be ; 
because  he  thinks  fit  to  remove  them  from  his  own  house  and  put 
them  into  the  office  appointed  only  for  the  records  of  the  pubHc ; 
because  he  mixes  his  own  particular  accounts  with  the  archives  of 
the  diocese,  that  therefore,  forsooth,  he  has  a  right  to  oust  the 
bishop  from  the  offices  of  his  own  court,  and,  with  pistols,  to 
resist  his  entrance  if  he  comes  even  to  enjoin  quiet  and  aecency  in 
his  church?  Surely  Bedlam  is  the  proper  forum  to  settle* the 
rights  of  such  a  claimant 

The  bishop's  authority,  on  the  contrary,  is  so  universal  through- 
out his  diocese,  that  it  is  laid  down  by  Lord  Coke,  and  followed  by 
all  the  ecclesiastical  writers  down  to  the  present  time,  that  though 
the  freehold  in  every  church  is  in  the  parson,  yet  that  freehold 
cannot  oust  the  jurisdiction  of  the  ordinary,  who  has  a  right,  not 
merely  to  be  present  to  visit  the  conduct  of  the  incumbent,  but  to 
see  that  the  church  is  fit  for  the  service  of  religion ;  and  so  absolute 
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and  paramount  is  bis  jurisdiction,  that  no  man,  except  by  prescrip- 
tion, can  even  set  up  or  take  down  a  monument  witnout  bis 
license — the  consent  of  the  parson,  though  the  freehold  is  in  bim, 
being  held  not  to  be  suflScient.  The  right,  therefore,  conferred  by 
the  bishop  on  the  registrar,  and  binding  (as  I  admit  it  to  be)  upon 
himself  and  his  successor,  is  the  right  to  perform  the  functions  of 
the  office,  and  to  receive  the  legal  emolumenta  The  registrar  may 
also  appoint  his  deputy,  but  not  in  the  manner  my  learned  friend 
has  affirmed ;  for  the  registrar  can  appoint  no  deputy  without  the 
bishop's  consent  and  approbation.  My  learned  friend  has  been  also 
totally  misinstructed  with  regard  to  the  late  judgment  of  the  Court 
of  King's  Bench  on  the  subject.  He  was  not  concerned  in  the 
motion,  and  has  only  his  report  of  it  from  his  client.  Mr  Grindley 
was  represented  in  that  motion  by  a  learned  counsel,  who  now 
assists  me  in  this  cause,  to  whom  I  desire  to  appeal.  The  Court 
never  pronounced  a  syllable  which  touched  upon  the  controversy  of 
to-day;  on  the  contrary,  its  judgment  was  wholly  destructive  of 
Mr  Grindle/s  title  to  be  deputy,  for  it  held  that  the  infant,  and 
not  his  natural  guardian,  had  with  the  bishop's  approbation 
the  appointment  of  bis  deputy;  whereas  Mr  Grindley  was 
appointed  by  his  father  only,  and  not  by  the  infant  at  all,  which 
my  friend  well  knew,  and,  therefore,  gave  parole  evidence  of  his 
possession  of  the  office,  instead  of  producing  his  appointment, 
which  would  have  been  fatal  to  his  title :  and  the  reason  why  the 
Court  refused  the  mandamus,  was  because  Mr  Roberts,  who  applied 
for  it,  was  not  a  legal  deputy.  It  did  not  decide  that  the  pro- 
secutor was  the  legal  officer,  but  only  that  Mr  Roberts  teas  not; 
and  it  decided  that  he  wa^  not,  because  he  had  only  the  appoint- 
ment of  the  infant's  father,  which  was,  by  the  bye,  the  only  title 
which  the  prosecutor  had  himself ;  and  although  the  infant  was  a 
lunatic,  ana  could  no  longer  act  in  that  respect  for  himself,  yet  the 
Court  determined  that  his  authority  did  not  devolve  to  the  father, 
but  to  the  Court  of  Chancery,  which  has  by  law  the  custody  of 
all  lunatics. 

This  judgment  was  perfectly  correct,  and  supports  my  pro- 
position, that  the  prosecutor  was  a  mere  tenant  at  will  of  the 
bishop.  The  infant  can  indeed  appoint  his  deputy,  but  not  ex 
necessitate  ret,  as  my  friend  supposes ;  on  the  contrary,  he  will 
find  the  reason  given  by  the  Court  of  King's  Bench,  as  far  back  as 
the  reign  of  Charles  the  First,  as  it  is  reported  by  that  great 
magistrate,  Mr  Justice  Croke.  It  is  there  said,  that  an  infant  can 
appoint  a  deputy,  because  the  act  requires  no  discretion,  the 
approbation,  which  is  tantamount  to  the  choice,  being  in  the  bishop. 
The  continuance  must,  therefore,  in  common  sense,  be  in  the 
bishop  also;  for  otherwise,  the  infant  having  no  discretion,  a 
proper  person  might  be  removed  indiscreetly,  or  an  improper 
person  might  never  be  removed  at  all.     I  maintain,  therefore,  on 
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the  anthority  of  the  ancient  law,  confirmed  by  the  late  decision  of 
the  Court  of  King's  Bench,  in  this  very  case,  that  the  prosecutor, 
who  is  so  forward  to  maintain  a  privil^e,  which  he  could  not  have 
maintained  even  if  he  had  been  Judge  of  the  Court  and  chancellor 
of  the  diocese,  he  had  in  fact  no  more  title  to  the  office  than  I  have. 
He  telis  yon,  himself>  that  he  never  had  any  appointment  from  the 
infant,  but  from  the  father  only,  with  the  infant's  and  the  bishop's 
approbation ;  in  other  words,  he  was  the  deputy  de/aeio ;  but  as 
such  I  assert  he  was  a  mere  tenant-at-will ;  and,  consequently 
became,  to  all  intents  and  purposes,  a  private  man  from  the 
moment  the  bishop  signified  his  determination  to  put  an  end  to  his 
office ;  and  that  the  bishop  had  signified  his  determination  before 
the  transaction  in  question,  Mr  Grindley  has  distinctly  admitted 
also.  I  thought)  indeed,  I  should  be  more  likely  to  get  that  truth 
from  him  by  concealing  from  him  the  drift  of  my  examination  ; 
and  he,  therefore,  swore  most  eagerly  that  the  bishop  did  not 
ofier  him  the  key  at  the  palace ;  but  that,  on  the  contrary,  he  had 
told  him  distinctly  that  he  was  no  longer  in  the  office.  He  says 
besides  that  the  bishop  expressed  the  same  determination  by  a 
letter ;  in  answer  to  which  he  had  declared  his  resolution  to  hold 
it  till  the  year  expired.  I  say,  therefore,  that  the  prosecutor,  at 
the  time  in  question,  was  not  deputy-registrar,  and  that,  the  infant 
being  a  lunatic,  the  bishop  had  a  right  to  give  charge  of  the  office 
till  another  was  duly  appointed.  This  point  of  law  I  will  put  on 
the  record,  if  my  friend  desires  it. 

But  why  should  I  exhaust  myself  with  this  collateral  matter, 
since,  in  my  view  of  the  subject,  it  signifies  nothing  to  the  question 
we  have  to  consider.  It  signifies  not  a  farthing  to  the  principles 
on  which  I  presently  mean  to  rest  my  defence,  whether  he  was  an 
usurper,  or  the  legal  deputy,  or  the  infant  himself,  with  his  patent 
in  his  hand. 

Let  us  now,  therefore,  attend  to  what  this  man  did,  whatever 
character  belonged  to  him.  This  is  principally  to  be  collected 
from  the  prosecutor's  own  testimony,  which  is  open  to  several 
observations.  My  learned  friend,  who  stated  to  you  in  his  absence 
the  evidence  he  expected  from  him,  explained  with  great  distinct- 
ness the  nature  and  obligation  of  an  oath  ;  and,  speaking  from  his 
own  honest  sensations,  and  anticipating  the  evidence  of  his  client 
from  the  manner  he  would,  as  a  witness,  have  delivered  his  own, 
he  told  you  that  you  would  hear  from  him  a  plain,  unvarnished 
statement ;  that  he  would  keep  back  from  you  no  circumstance, 
nor  wish  to  give  a  colour  to  any  part  of  the  transaction.  What 
induced  my  friend  to  assure  us,  with  so  much  solicitude,  that  his 
witness  would  adhere  so  uniformly  to  the  truth,  I  cannot  imagine, 
unless  he  thought  that  his  evidence  stood  in  need  of  some  recom- 
mendation.    All  I  can  say  is,  that  he  did  not  in  the  least  deserve 
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the  panegyric  which  was  made  upon  him,  for  he  did  not  give  an 
unvaimiahed  statement  of  the  very  beginning  of  the  transaction 
which  produced  all  that  followed,  I  asked  him  whether,  in 
refusing  the  key,  he  did  not  mean  to  keep  an  exclusive  possession 
of  the  office,  and  to  prevent  the  bishop  even  from  coming  there  ? 
But,  observe  how  the  gentleman  fenced  with  this  plain  question, 
**  /  did  7U)t"  he  said,  **  refuse  him  the  key^  hut  only  lest  he  shovM 
take  possession"  I  asked  him  again,  ^* If  he  did  not  positively 
refuse  the  key  ?"  and  desired  the  answer  to  be  taken  down.  At 
that  moment  my  friend,  Mr  Manly,  very  seasonably  interposed,  as 
such  a  witness  required  to  be  dry-nursed ;  and  at  last  he  said, 
"  Oh,  the  key  was  included^ 

The  bishop,  therefore,  was  actually  and  wilfiiUy  excluded  wholly 
from  the  office.  For,  notwithstanding  Mr  Grindley's  hesitation, 
Mr  Sharpe,  who  followed  him,  and  who  had  not  heard  his  evidence, 
from  the  witnesses  being  kept  apart,  swore  distinctly  and  at  once, 
that  the  key  was  taken  from  Dodd,  because  Grindley  thought  he 
would  let  the  bishop  have  it;  and  the  witness  said  further — (/ 
pledge  myself  to  his  toords) — "  it  was,  therefore,  delivered 
into  my  custody,  and  i  refused  it  to  the  bishop.  i  did  80  by 
Mr  Grindley's  direction,  undoubtedly." 

The  very  beginning  of  the  transaction,  then,  is  the  total  exdusion 
of  the  bishop  from  his  own  court,  by  a  person  appointed  only  to  act 
as  deputy,  by  his  own  consent,  avd  during  his  own  tviU;  which 
will  he  had  absolutely  determined  before  the  time  in  question.  I 
am,  therefore,  all  amazement,  when  it  shoots  across  my  mind  that 
I  am  exhausting  my  strength  in  defending  the  bishop ;  because, 
most  undoubtedly,  I  should  have  been  counsel  for  him  as  a  prose- 
cutor, in  bringing  his  opponents  to  justice.  According  to  this  new 
system,  I  would  have  the  judges  take  care  how  they  conduct 
themselves.  The  office-keepers  of  the  records  of  the  Courts  at 
Westminster  are  held  by  patent;  even  the  usher's  place  of  the 
Court  of  King's  Bench  is  for  life ;  he  too  is  allowed  to  appoint 
his  deputy,  who  is  the  man  that  puts  wafers  into  our  boxes,  and 
papers  into  our  drawers,  and  who  hands  us  our  letters  in  the  cleft 
of  a  stick.  But,  nevertheless,  I  would  have  their  lordships  take 
care  how  they  go  into  the  Court  of  King  s  Bench,  which,  it  seems, 
is  this  man's  castle.  If  Mr  Hewit  were  to  make  a  noise  and  dis- 
turb the  Court,  and  Lord  Kenyon  were  to  order  him  to  be  pushed 
out,  I  suppose  we  should  have  his  Lordship  at  the  next  assizes  for  a 
riot.  Suppose  any  of  the  judges  wished  to  inspect  a  record  in  the 
Treasury  Chamber,  and  the  clerk  should  not  only  refuse  the  key, 
but  maintain  his  possession  with  pistols ;  would  any  man  in  his 
senses  argue  that  it  was  either  indictable  or  indecent  to  thrust  him 
out  into  the  street  ?  Yet,  where  is  the  diflference  between  the  at- 
tendants on  a  court  civil  and  a  court  ecclesiastical  ?  Where  is  the 
diflference  between  the  keeper  of  the  Records  of  the  Court  of 
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King's  Bench,  or  Common  Pleas,  and  the  registrar  of  the  Consis- 
tory of  Bangor? 

To  all  this  I  know  it  may  be  answered,  That  these  observations 
(sapposing  them  to  be  well  founded)  only  establish  the  bishop's 
right  of  entry  into  his  office,  and  the  illegal  act  of  the  prosecutor 
in  taking  an  exclusive  possession ;  but  uiat  they  do  not  vindicate 
the  bishop  for  having  first  taken  off  the  lock  in  his  absence,  nor  for 
afterwards  disturbing  him  in  the  possession  which  he  had  peaceably 
regained ;  that  the  law  was  open  to  him,  and  that  his  personal 
interference  was  illegal. 

To  settle  this  point,  we  must  first  have  recourse  to  facts,,  and 
then  examine  how  the  law  applies  to  them. 

It  stands  admitted,  that  though  Mr  Grindley  knew  that  the 
bishop  had  determined  his  will,  and  had  insisted  on  his  surrender 
of  his  situation,  which  ha  never  held  but  by  the  bishop's  sufferance, 
he  absolutely  refused  the  key,  with  the  desi^  to  exclude  him  from 
the  office.  It  was  not  till  then,  that  the  bishop,  having  no  other 
means  of  access,  ordered  the  lock  to  be  taken  off,  and  a  new  key  to 
be  made.  Now,  whether  this  act  of  the  bishop's  was  legal  or  illegal, 
is  wholly  beside  the  question — his  Lordship  is  not  charged  wifch  any 
force  or  illegality  on  that  account ;  he  is  not  accused  even  in  the 
counsers  speech,  with  any  impropriety  in  this  proceeding,  except 
an  intrusion  into  this  inutginary  castle  of  Mr  Grindley.  It  is 
admitted,  in  short,  that  the  bishop  took  a  possession  aUogeiher 
peaceable. 

His  Lordship,  then,  having  removed  the  d^uty-resistrar,  without 
due  authority,  if  you  please^  and  being  (if  you  will,  for  anything 
which  interests  my  argument)  in  pojasession,  contrary  to  law,  let 
us  see  what  follows.  And  in  examming  this  part  of  the  evidence, 
upon  which^  indeed^  the  whole  case  depmds^  I  am  not  driven  to  the 
common  address  of  a  counsel  for  a  defendant  in  a  criminal  prosecu- 
tion ;  I  am  not  obliged  to  entreat  you  to  suspend  your  judgments 
tUI  you  hear  the  other  side  ;  I  am  not  anxious  to  caution  you  to 
withhold  implicit  credit  from  the  evidence  till  the  whole  of  it  is 
before  you.  No,  gentlemen,  I  am  so  far  from  being  in  that  painful 
predicament,  that  though  I  know  above  half  of  what  you  have 
heard  is  not  true ;  although  I  know  that  the  transaction  is  dis- 
torted, perverted,  and  exaggerated  in  every  limb  and  member;  yet 
I  desire  that  you  will  take  it  as  it  is,  and  find  your  verdict  upon 
the  foundation  of  its  truth.  Neither  do  I  desire  to  seduce  your 
judgments,  by  reminding  you  of  the  delicacy  of  the  case.  My  friend 
declares  he  does  not  know  you  personally,  but  that  he  supposes 
you  must  have  a  natural  sympathy  in  protecting  a  person  in  the 
bishop's  situaticm  against  an  imputation  so  extremely  inconsistent 
with  the  character  and  dignity  of  his  order.  It  is  natural,  as 
decent  men,  that  you  shodd ;  and  I,  therefore,  willingly  second 
my  learned  friend  in  that  part  of  his  address.    I  solemnly  conjure 
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you  also  to  give  an  impartial  jodgment ;  I  call  upon  you  to  convict 
or  aoQuit,  according  to  right  and  justice.  Qod  forbid  that  you 
should  not]  I  ask  no  favour  for  my  client  because  he  is  a  prelate, 
but  I  claim  for  him  the  right  of  an  English  subject,  to  vindicate 
his  conduct  imder  the  law  of  the  land. 

The  bishop,  then,  being  in  peaceable  possession,  what  is  the 
conduct  of  the  prosecutor,  even  upon  his  own  confession?  He 
sends  for  three  men ;  two  of  whom  ke  calls  domestics ;  one  of  them 
is  his  domestic  blackamith.  He  comes  with  them,  and  others,  to 
the  office,  with  pistols,  and  provided  with  powdeb  asd  shot. 
Now^  qtto  animo,  did  they  come  ?  I  was  really  so  diverted  with 
the  nice  distinction  of  Mr  Orindley^  in  his  answer  to  this  question, 
that  I  could  scarcely  preserve  my  gravity.  He  said,  "  I  came,  it 
is  true,  with  pistols,  and  with  powder  and  shot,  to  take  possession; 
but — mark— 1  did  not  load  my  pistols  in  order  to  iake  possession 
— I  did  not  load  them  till  after  i  had  it,  and  then  only  to  keqp  the 
possession  I  had  peaceably  taken.''  This  would  be  aM  admirable 
defence  at  the  Old  Bailey.  A  man  breaks  into  my  bouse  in  the 
day,  to  rob  me  of  my  plate  * — {this  is  but  too  apt  a  quotation,  for 
so  I  lost  the  whole  of  it) ;  but  this  felon  is  a  prudent  man,  and 
says  to  himself,  I  will  not  had  my  fire-arms  till  I  have  got  into 
the  house  and  taken  the  plate,  and  then  /  ioiU  load  ihem^  to  defend 
myself  agaiast  the  owner,  if  I  am  discovered.  This  is  Mr  Grind- 
ley's  law ;  and,  therefore,  the  moment  he  had  forced  the  office,  he 
loaded  his  pistole,  and  called  aloud  repeatedly,  that  he  would  blow 
out  the  brains  of  the  first  man  that  entered.  A  pistol  had  before 
been  held  to  the  breast  o{  one  of  the  bishop's  servants ;  and  things 
were  in  this  posture  when  the  bishop  came  to  the  spot,  and  was 
admitted  into  the  office.  The  lock  which  he  had  affixed  he  found 
taken  off,  the  doors  forced  open,  and  the  apartment  ocoupied  by 
armed  men,  threatening  violence  to  all  who  should  oppose  them. 

This  is  Mb  Gbindley's  ow^  account.  He  admits,  that  he  had 
loaded  his  pistol  be/ore  the  bishop  came;  that  he  had  determined 
to  stand,  vt  et  armis,  to  maintain  possession  by  violence,  and  by 
death  if  necessary ;  and  that  he  had  made  that  open  declaration  in 
the  hearing  of  the  bishop  of  the  diocese.  Perhaps  Mr  Grindley 
may  wish,  hereafter,  that  he  had  not  made  this  declaration  so 
public;  for,  whatever  may  be  the  bishop* s  forbearance,  yet  the 
criminal  law  may  yet  interpose  by  other  instruments,  and  by  other 
means.  Indeed,  I  am  truly  sorry  to  be  discussing  this  matter  for 
a  defendant  in  July,  which  ought  to  have  been  the  ao(aisation  of  a 
prosecutor  six  months  ago,  if  the  public  peace  of  the  realm  had 
been  duly  vindicated. 

The  bishop,  then,  being  at  the  door,  and  heaiing  his  office  was 
taken  possession  of  by  force,  and  by  the  very  man  whom  he  had 

*  It  Beems  Lord  Erskinc's  houses  in  Sergeant's  Inn,  had  been  recently  broken 
open,  and  hia  plate  all  stolen. 
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displaced,  the  question  is,  Did  he  do  m(yrt  than  the  law  warranted 
in  that  conjuncture  ?  I  maintain^  that,  from  overbearance,  he  did 
muc^  less.  If  in  this  scene  of  disorder  the  records  of  the  diocese 
had  been  lost,  mutilated,,  or  even  displaced,  the  bishop,  if  not 
legally,  would  at  the  least  have  been  morally  responsible.  It  was 
his  duty,  besides,  to  command  decency  within  the  precincts  of  his 
church,  and  to  remove  at  a  distance  from  it  all  disturbers  of  the 
peaca  And  what  after  all  did  the  bishop  do  ?  He  walked  up 
and  down,  renaonstvating  with  the  rioters,  and  desiring  them  to 
go  out,  having  before  sent  for  a  magistrate  to  act  according  to  his 
discretion.  It  is  true,  Mr  Grindley  worked  himself  up  to  say,  that 
the  bishop  held  ap  his  fist  so  {describing  it)  ;  but  with  all  his  zeal, 
he  will  not  venture  to  swear  he  did  so  with  a  declaration,  or  even 
with  an  appearance^  of  an  intention  to  strike  him.  The  whole 
that  he  can  screw  up  his  conscience  to  is,,  to  put  the  bishop  in  an 
attitude,  which  is  contradicted  by  every  one  of  his-  own  witnesses 
— who  all  say,  that  the  bishop  seemed  much  surprised,  and 
walked  to  and  fro,  saying,  ^'^  This  is  fine  work  V*  and  moving  his 
hands  backwards  and  f<Mnvards,  thus  {describing  Uy  Does  this 
account  at  all  correspond  with  Mr  Grindley's  ?  or  does  it  prove  an 
attitude  c^  force,  or  even  an  expression  of  passion  ?  (te  the  con- 
trary, it  appears  to  m6  the  most  natural  conduct  in  the  world. 
They  may  fancy,  perhaps,  that  they  expose  the  bishop  when  they 
impute  to  him  the  common  feeUngs,  or,  if  you  please,,  the  indigna- 
tion of  A  KAN,  when  all  order  is  insulted  in  his  presence,  and  a 
shameless  outrage  committed  in  the  very  sanctuary  which  he  is 
called  upon,  by  the  duty  of  his  office^  and  the  dignity  of  his  station, 
to  protect  But  is  it  req^uired  of  any  man,  either  by  human  nature, 
or  by  human  laws  (whatever  may  be  the  sanctity  of  his  character), 
to  look  at  such  a  proceeding. unmoved?  Would  it  have  been 
wrong,  or  indecent,  if  he  had  even  fobciblt  removed  them  ?    I 

SAT)  IT  WAS  HIB   DUTY   TO   HAVE   DONB    BO,  WHOBVEB  WEBB   THE 

0FFENDSB8 — ^whether  the  deputy-registrar,  the  registrar  himself,  or 
the  highest  man  in  the  kingdom. 

To  come  at  once  to  the  point  I  maintain,  that  at  the  time  the 
bishop  came  to  the  door,  at  which  very  moment  Grindley  was 
thnMitening  to  shoot  the  first  person  that  entered,  which  made 
somebody  say,  '^  Will  you  shoot  the  bishop?" — I  maintain,  at  that 
very  moment  thbeb  mdictable  offences  were  committing,  which 
put  every  man  upon  the  level  of  a  magistrate,  with  regard  to 
authority,  and  even  prescribed  a  duty  to  every  man  to  suppress 
UieoL  In  the  first,  there  was  an  affray  ;  which  my  friend  did 
not  define  to  you,  but  whidi  I  will.  Mr  Serjeant  Hawkins,  trans- 
scribing  from  the  ancient  authorities,  and  whose  definition  is 
confirmed  by  every  day's  practice,  defines  an  affray  thus :  ''  It  is  an 
affray,  though  there  is  neither  actual  violence  nor  threat  of  violence, 
where  a  man  arms  himself  with  dangerous  weapons  in  such  a 
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manner  as  will  naturally  cause  terror."    And  this  was  always  an 
offence  at  common  law,  and  prohibited  by  many  statutes. 

Let  us  measure  Mr  Grindley's  conduct,  upon  his  own  account  of 
it,  by  the  standard  of  this  law,  and  examine  whether  he  was  guilt}- 
of  an  affray.  He  certainly  threatened  violence ;  but  I  will  throw 
him  in  that,  as  I  shall  examine  his  threatening  when  I  present  him 
to  you  in  the  character  of  a  rioter.  I  will  suppose,  then,  that  he 
threatened  no  violence ;  yet  he  was  armed  with  dangerous  weapons 
in  such  a  manner  as  would  naturally  create  terror.  He  tells  you, 
with  an  air  of  triumph,  that  he  brought  the  arms  for  that  express 
purpose,  and  that  he  dispersed  those  who  came  to  disturb  him  in 
his  CASTLE.     He  was,  therefore,  clearly  guilty  of  an  affrajr. 

Let  us  next  see  what  the  law  is,  as  it  regards  all  the  king's  sub- 
jects, when  an  affray  is  committed.  The  same  authorities  say — (I 
read  from  Mr  Sergeant  Hawkins,  who  collects  the  result  of  them), 
"  That  any  private  man  may  stop  and  resist  all  persons  engaged 
in  an  affray,  and  remove  them ;  that  if  he  receive  a  hurt  in  t£us 
preserving  the  peace,  he  may  maintain  an  action  for  damages ;  and 
that,  if  he  unavoidably  hurt  any  of  the  parties  offending  m  doing 
that  which  the  law  both  allows  and  commends,  he  may  well  justify 
it,  for  he  is  no  ways  in  fault."  Setting  aside,  therefore,  the  office 
and  authority  of  the  bishop,  and  the  place  where  it  was  conmiitted, 
and  considering  him  only  as  a  private  subject,  with  no  power  of 
magistracy,  he  had  a  right  to  do— not  that  which  he  did  (/or  in 
fact  he  did  nothing) — he  had  a  right  to  remove  them  by  main 
force,  and  to  call  others  to  assist  in  removing  and  securing  them. 
The  bishop,  however,  did  neither  of  these  things ;  he  took  a  more 
regular  course — he  sent  for  a  magistrate  to  preserve  the  peace — he 
had,  indeed,  sent  for  him  before  he  came  himself ;  yet,  they  would 
have  you  believe,  that  he  went  there  for  an  illegal  purpose — as  if 
any  man  who  intended  violence,  would  send  for  a  magistrate  to 
witness  the  commission  of  it.  When  the  magistrate  came,  Mr 
Grindley  thought  fit  to  behave  a  little  more  decently ;  and  so  far 
was  the  bishop  from  acting  with  passion  or  resentment,  that  when 
those  about  him  were  desirous  of  interfering,  and  offered  their  ser- 
vices to  turn  them  out,  he  said  to  them :  "  No  1  let  the  law  take 
its  course  in  due  season."  His  lordship,  by  this  answer,  showed  a 
greater  regard  for  peace  than  recollection  of  the  law  ;  for  the  course 
of  the  law  did  warrant  their  forcible  removal ;  instead  of  which,  he 
left  the  prosecutor,  with  arms  in  his  hands,  in  a  possession,  taken 
originally  by  force,  and  forcibly  maintained. 

Let  us  next  examine  if  the  prosecutor  and  his  witnesses  were 
engaged  in  a  riot.  My  learned  friend  will  forgive  me  if  I  remind 
him,  that  there  is  one  part  of  the  l^al  definition  of  a  riot  which 
he  omitted.  I  will,  therefore,  supply  the  omission  from  the  same 
authorities.  *'  A  riot  is,  where  three  persons,  or  more,  assemble 
together  with  an  intent,  mutually,  to  assist  one  another  against  any 
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who  shall  oppose  them  in  the  execution  of  some  enterprise  of  a 
priyate  nature,  and  afterwards  actually  execute  the  same  in  a  tur- 
bulent manner,  to  the  terror  of  the  people,  whether  the  act  intended 
be  legal  or  illegal."  But  the  same  authorities  add  very  properly 
— **  It  is  clearly  agreed,  that  in  every  riot  there  must  be  some  such 
circumstances,  either  of  actual  force  and  violence,  or  of  an  apparent 
tending  to  strike  terror  into  the  people,  because  a  riot  must  always 
be  laid  in  terroram  poptUV  This  most  important  part  of  the 
definition  of  a  riot,  which  my  friend  prudently  omitted,  points, 
directly  and  conclusively,  upon  the  conduct  of  his  oion  client,  and 
completely  excludes  mine.  The  prosecutor,  and  his  witnesses,  did 
assemble  mutually  to  support  one  another,  and  executed  their  pur- 
pose toiih  arms  in  their  hands  and  vnth  threats  and  terror;  which 
conclusively  constitutes  a  riot,  whether  he  was  registrar  or  not, 
and  whatever  might  be  his  right  of  possession.  The  bishop,  on 
tlie  other  hand,  though  he  might  have  no  right  to  remove  the  pro- 
secutor, nor  any  right  to  possession,  could  not  possibly  be  a  rioter, 
for  he  came  withxmt  violence  or  terror^  or  the  means  o/eOhery  and, 
if  he  had  employed  them,  might  lawfully  have  used  them  against 
those  who  were  employing  both. 

Let  us  now  further  examine,  whether  I  was  right  in  maintaining 
that  there  was  an  aggravation,  from  the  place  where  the  offence 
was  committed,  and  which  invested  the  bishop  with  a  distinct 
character  and  authority. 

By  the  statute  of  Edward  the  Sixth,  if  persons  come  tumultuously 
within  the  consecrated  precincts  of  the  church,  the  ordinary  has 
not  only  a  right  to  repress  them,  but  he  may  excommunicate  the 
o£Penders;  who  are,  besides,  liable  to  a  severe  and  ignominious 
temporal  punishment,  after  a  conviction  on  indictment,  even  for  an 
indecent  brawling  within  the  precincts  of  the  church,  without  any 
act  at  all,  which  would  amount  to  a  riot  or  an  affray. 

Let  us,  then,  for  a  moment,  reflect,  how  these  solemn  authorities, 
and  any  possible  offence  in  the  reverend  prelate,  can  possibly  be 
reconciled  ;  and  let  us  contemplate,  also,  the  condition  of  England, 
if  it  be  established  as  a  precedent  upon  the  fact  before  you,  that  he 
is  amenable  to  criminal  jurisdiction  upon  this  record.  A  riot  may 
arise  in  the  street,  the  moment  after  your  verdict  is  pronounced,  by 
persons  determined  to  take  and  to  maintain  some  possession  by 
force.  I  may  see  or  hear  armed  men  threatening  death  to  all  who 
shall  oppose  them ;  yet  I  should  not  venture  to  interpose  to  restore 
the  peace,  because  I  cannot  try  their  titles,  nor  examine  to  which 
of  the  contending  parties  the  matter  in  controversy  may  belong.  If 
this  new  doctrine  is  to  be  established,  ask  yourselves  this  question. 
Who  will  in  future  interfere  to  maintaii^  that  tranquillity,  which 
the  magistrate  may  come  too  late  to  preserve,  if  the  rein  is  given  to 
disorder  in  the  beginning  ?  Although  dangerous  violence  may  be 
committing,  thou^  public  order  may  be  trampled  down  within  his 
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view,  a  wise  man  will  keep  hereafter  within  the  walls  of  his  own 
house.  Though  fearless  of  danger  to  his  person,  he  may  yet  justly 
fear  for  his  reputation,  since,  if  he  only  asks  what  is  the  matter, 
and  interposes  his  authority  or  counsel,  he  may  he  put  by  the 
rioters  into  an  attitude  of  defiance,  and  may  be  subjected  to  the 
expense  and  degradation  of  a  prosecution  I  The  delicate  situation 
of  the  bishop,  at  this  moment  criminally  accused  before  you,  is  ad- 
mitted ;  but  it  is  hardly  more,  gentlemen,  than  would  attach  upon 
Kreons  of  many  other  descriptions.  The  same  situation  would  not 
much  less  distressing  to  a  judge,  to  a  member  of  Parliament,  or 
to  any  of  you,  gentlemen,  whom  1  am  addressing.  What  would  be 
the  condition  of  the  public,  or  your  own,  if  you  might  be  thus 
dragged  to  the  assizes  as  rioters,  by  the  very  rioters  which  your 
duty  had  driven  you  to  offend  ?  I  assert,  that  society  could  not 
exist  for  an  hour,  if  its  laws  were  thus  calculated  to  encourage  its 
destroyers,  and  to  punish  its  protectors. 

Gentlemen,  there  is  no  man  loves  freedom  better  than  I  do ; 
there  is  no  man,  I  hope,  who  would  more  strenuously  ^pose  him- 
self to  proud  and  insolent  domination  in  men  of  authority,  whether 
proceeding  from  ministers  of  the  church,  or  magistrates  of  the 
State.  There  is  no  man,  who  would  feel  less  disposed  to  step  be- 
yond my  absolutely  imposed  duty  as  an  advocate,  to  support 
oppression,  or  to  argue  away  the  privileges  of  an  Englishman.  I 
admit,  that  an  Englishman's  house  is  his  castle ;  and  I  recollect 
and  recognise  all  the  liberties  he  ought  to  enioy.  My  friend  and 
I  are  not  likely  to  differ  as  to  what  an  Englishman's  freedom  con- 
sists in.  The  freedom  that  he  and  I  love  and  contend  for,  is  the 
SAME.  It  is  a  freedom  that  grows  out  of,  and  stands  firm  upon  the 
LAW — ^it  is  a  freedom  which  rests  upon  the  ancient  institutions  of 
our  wise  forefathers — it  is  a  freedom  which  is  not  only  consistent 
with,  but  which  cannot  exist  without  public  order  and  peace — and, 
above  all,  it  is  a  freedom,  cemented  by  morals,  and  still  more 
exalted  by  a  reverence  for  religion,  which  is  the  parent  of  that 
charity,  humanity,  and  mild  character,  which  has  formed,  for  ages, 
the  glory  of  this  country.     • 

Glentlemen,  my  learned  friend  takes  notice,  that  this  cause  has 
been  removed  from  its  primitive  tribunal,  in  order  to  be  tried  be- 
fore you  at  Shrewsbury.  He  tells  you,  he  never  saw  the  affidavit 
that  was  the  foundation  of  its  removal :  which,  however,  he  with 
^eat  propriety  supposes  contained  matter  which  made  it  appear  to 
Lord  Kenyon  to  be  his  duty  to  withdraw  the  trial  from  its  proper 
foi-um  in  Wales,  But,  he  is  instructed  by  Mr  Grindley  to  deny 
that  anything  was  done,  either  by  himself,  or  any  other  person 
connected  with  him,  to  prejudice  that  tribunal,  or  the  country 
which  was  to  supply  it.  I,  on  the  other  hand,  assert  that,  upon 
the  prosecutor  s  oum  evidence,  greater  injustice  and  malice  never 
marked  any  judicial  proceeding.    I  have  in  my  hand  a  book  (no 
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matter  by  whom  written),  circulated  industriously  through  all 
Wales,  to  prejudice  the  public  mind  upon  the  very  question  before 
yon.  But  Mr  Grindley,  it  seems,  is  not  responsible  for  the  acts  of 
this  anonymous  libeller.  How  far  he  is  responsible,  it  is  for  you 
to  judge.  It  is  for  you  to  settle,  how  it  happened  that  the  author 
of  this  book  should  have  it  in  his  power,  minutely  to  narrate  every 
circumstance  which  Mr  Grindley  has  himself  been  swearing  to ; 
and  that  he  should  happen,  besides,  to  paint  them  in  the  very  mume 
colours,  and  to  swell  them  with  the  same  exaggerations,  with  which 
they  have  been  this  morning  accomijanied.  It  will  be  for  you  to 
calculate  the  cJumcea  that  should  bring  into  the  same  book,  under 
inverted  commas,  a  long  correspondence  between  the  Bishop  of 
Bangor  and  this  very  person.  Gentlemen,  he  admits,  upon  his 
oath,  "  that  he  furnished  the  materials  from  whence  that  part  of 
the  work,  at  least,  might  have  reached  the  author ; ''  and  from 
thence  it  will  be  for  you  to  guess  what  share  he  had  in  the  re- 
mainder. All  I  know  is,  that  from  that  time  forward  the  bishop's 
character  has  been  torn  to  pieces,  not  from  this  pamphlet  alone, 
but  by  a  pestilential  blast  of  libek,  following  one  another ;  so  that 
it  has  been  impossible  to  read  a  newspaper,  without  having  an- 
nounced to  us  this  miserable  cause,  and  the  inquiries  forsooth  to 
be  instituted  in  Parliament;  which  were  to  follow  the  decision. 
Gentlemen,  the  same  spirit  pursues  the  cause  even  into  this  place, 
— proceeding  from  the  same  tainted  source.  My  friend  tempers 
his  discourse  with  that  decorum  and  respect  for  religion,  which  is 
inseparable  from  the  lips  of  so  good  a  man.  He  tells  you,  that  it 
has  been  wittily  said  of  the  clergy,  and  his  client  desires  him  to 
add,  "truly  too" — that  the  clergy  have  found  what  Archimedes 
wished  for  in  vain — "  a  fulcrum,  from  whence  to  move  the  world;" 
he  tells  you,  "  that  it  is  recorded  of  that  great  philosopher,  that  he 
desired  but  to  have  a  fulcrum  for  his  engine,  to  enable  him  to 
accomplish  it."  "  Churchmen,"  says  Mr  Grindley,  by  the  mouth  of 
Mr  Adam,  who  cannot  abandon  him,  and  who,  as  a  sort  of  set-off 
against  his  ovm  honour  and  moderation,  is  obliged  to  inhale  the 
spirit  of  his  client,  "  The  Church,"  says  Mr  Grindley,  "  has  found 
this  fulcrum  in  the  other  world,  and  it  is  by  playing  off  that  world, 
they  enthral  the  world  we  live  in."  He  admits,  indeed,  that  when 
they  employ  their  authority  to  enforce  the  true  purposes  of  religion, 
they  have  a  right  to  that  awful  fulcrum  upon  which  their  engine  is 
placed,  and  then  their  office  will  inspire  reverence  and  submission ; 
but  when  they  make  use  of  it  for  the  lowest  and  most  violent  purposes, 
for  ends  destructive  alike  to  religion  and  civil  society  {of  course  the 
purposes  in  qt^estion),  then  it  seems  it  is,  that  di^race  not  only 
tails  upon  its  individuals,  but  destruction  overtakes  the  order. 

My  learned  friend,  by  his  client's  instruction,  then  immediately 
applies  this  general  reflection,  and  says,  *'  that  he  can  discover  no 
other  reason  why  the  bishop  would  no  longer  permit  Mr  Grindley 
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to  hold  the  office  than  that  he  had  deviated  from  his  celestial 
course — had  looked  to  the  vile  and  sordid  affairs  of  the  world,  and 
prostituted  the  sacred  dignity  of  his  character  to  purposes  which 
would  degrade  men  in  the  lowest  situations."  My  friend  said, 
across  the  court,  that  he  had  never  seen  the  pamphlet.  Grood  Grod ! 
I  believe  it.  But  /  have  seen  it ;  and  I  have  no  doubt  that  one- 
half  of  it  is  copied  into  his  brief :  it  is  written  in  this  very  spirit — 
it  brings  before  the  bishop  the  events  of  France — it  warns  him  of 
the  fate  of  his  brethren  in  that  country,  as  an  awful  lesson  to  eccle- 
siastics of  all  ranks  and  denominations,  and  reminds  him  that  18 
archbishops,  118  bishops,  11,850  canons,  3000  superiors  of  con- 
vents, and  a  revenue  of  £15,000,000  sterling,  were  on  a  sudden  swept 
away.  [Mr  Erskine  here  read  an  extract  from  thepampldet^  and 
then  contimied:'] 

Grentlemen,  all  this  is  mighty  well ;  but  he  must  be  but  little  ac- 
quainted with  the  calamities  of  France  who  believes  that  this  was  the 
source  of  them.  It  was  from  no  such  causes  that  those  horrors  and 
calamities  arose,  which  have  disfigured  and  dishonoured  her  revolu- 
tion, and  which  have  clouded  ana  obscured  the  otherwise  majestic 
course  of  freedom ; — horrors  and  calamities  which  have  inspired  an 
alarm  into  many  good  men,  and  furnished  a  pretext  for  many 
wicked  ones  in  our  own  country.  It  was  the  profligacy  and  cor- 
ruption of  the  French  state,  and  not  the  immorality  of  her  clergy, 
which  produced  that  sudden  and  extraordinary  crisis,  in  the  vortex 
of  which  the  Church,  and  almost  religion  itself,  were  swallowed  up. 
The  clergy  of  France  was  pulled  down  in  the  very  manner  of  this 
pamphlet,  A  trumpet  was  blown  against  their  order — the  Massacre 
of  St  Bartholomew  was  acted  upon  the  stage,  and  the  Cardinal  of 
Lorraine  introduced  upon  it,  exciting  to  murder,  in  the  robes  of  his 
sacred  order.  It  was  asked  by  a  most  eloquent  writer*  (with 
whom  I  do  not  agree  in  many  things  as  I  do  in  this),  whether  this 
horrid  spectacle  was  introduced  to  inspire  the  French  people  with 
a  just  horror  of  blood  and  persecution  ? — and  he  answers  the  ques- 
tion himself,  by  saying  that  it  was  to  excite  the  indignation  of  the 
French  nation  against  religion  and  its  offices  ;  and  that  it  had 
its  effect :  "  That  by  such  means  the  Archbishop  of  Paris,  a  man 
only  known  to  his  nock  by  his  prayers  and  benedictions,  and  the 
extent  of  whose  vast  revenues  could  be  best  ascertained  by  his  un- 
exampled charity  to  the  unhappy,  was  to  be  hunted  down  like  a 
wild  beast,  merely  because  the  Cardinal  of  Lorraine,  in  the  six- 
teenth century,  had  been  a  rebel  and  a  murderer." 

In  the  same  manner,  this  pamphlet,  through  the  medium  of  abuse 
upon  the  Bishop  of  Bangor^  is  obviously  calculated  to  abuse  the 
minds  of  the  lower  orders  of  the  people  against  the  Church  ;  and 
to  destroy  the  best  consolation  of  human  life,  by  bringing  the  sanc- 
tions of  religion  into  doubt  and  disrepute.     I  am,  myself,  no 

♦  Mr  Burke. . 
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member  of  the  Church  of  England,  nor  do  I  know  that  my  friend  is 
— ^we  were  both  born  in  another  part  of  the  island,  and  educated  in 
other  forms  of  worship ;  but  we  respect  the  offices  of  religion,  in 
whatever  hands  they  are  placed  by  the  laws  of  our  country ;  and 
certainly  the  English  clergy  never  stood  higher  than  they  do  to-day, 
when  Mr  Adam,  so  thoroughly  acquainted  with  the  history  of  his 
country,  as  far  as  it  is  ancient,  and  who,  from  his  personal  and  pro- 
fession^ connexions,  is  so  perfectly  acquainted  with  all  that  passes 
in  the  world  of  our  own  day,  is  drawn  back  to  the  times  of  Laud 
and  Wolsey,  to  search  for  English  prelates,  who  have  been  a 
reproach  to  the  order ;  and  when  he  would  represent  tyranny  and 
oppression  in  churclnnen,  is  forced  back  upon  an  unreformed 
Church,  and  to  ages  of  darkness  and  superstition,  because  it  would 
ha^e  been  in  vain  to  look  for  them  under  the  shadow  of  that  mild 
religion  which  has  promoted  such  a  spirit  of  humanity,  and  stamped 
such  a  character  upon  our  country,  that  if  it  should  ever  please  Grod 
to  permit  her  to  be  agitated  like  neighbouring  nations,  the  happy 
difterence  would  be  seen  between  men  who  reverence  religion,  and 
those  who  set  out  with  destroying  it.  The  Bishops,  besides  (to  do 
them  common  justice),  are  certainly  the  last  of  the  clergy  that 
should  be  attacked.  The  indulgent  spirit  of  reformed  Christianity, 
recollecting  that,  though  invested  with  a  divine  office,  they  are  men 
with  human  passions  and  affections,  permits  them  to  mix  in  all 
the  customary  indulgences,  which,  without  corrupting  our  morals, 
constitute  much  of  the  comfort  and  happiness  of  our  lives ;  yet, 
they  in  a  manner  separate  themselves  from  their  own  families ;  and 
whilst  the  other  orders  of  the  clergy,  even  the  most  dignified,  enjoy 
(without  being  condemned  for  it)  the  amusements  which  taste  and 
refinement  spread  before  us,  no  bishop  is  found  within  these  haunts 
of  dissipation.  So  far  from  subjecting  themselves  to  be  brought  to 
the  assizes  for  riot  and  disorder,  they  thus  refiise  many  of  the  harm- 
less gratifications^  which,  perhaps,  rather  give  a  grace  and  orna- 
ment to  virtue,  than  disfigure  the  character  of  a  Christian  ;  and  I 
am  sure,  the  reverend  prelate,  whom  I  represent,  has  never  over- 
stepped those  limits,  which  a  decorum,  perhaps  overstrained,  has 
by  custom  imposed  upon  the  whole  order.  The  bishop's  individual 
character,  like  every  other  man's,  must  be  gathered  trom  his  life, 
which,  I  have  always  understood,  has  been  eminently  useful  and 
virtuous.  I  know  he  is  connected  with  those  whose  lives  are  both  ; 
and  who  must  be  suffering  distress  at  this  moment  from  these  pro- 
ceedings. He  is  nearly  «2lied  to  one,*  whose  extraordinary  know- 
ledge enables  him  to  fulfil  the  duties  of  a  warm  benevolence,  in 
restoring  health  to  the  sick,  and  in  bringing  back  hope  and  consola- 
tion along  with  it,  to  families  in  the  bitterness  of  affliction  and 
distress.  I  have  more  than  once  received  that  blessing  at  his 
hands,  which  has  added  not  a  little  to  the  anxiety  which  I  now  feel. 
♦  The  celebrated  Dr  Richard  Warren. 
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Gentlemen,  I  am  instructed,  and  indeed  pressed,  by  the  anxiety 
of  the  bishop's  friends,  to  call  many  witnesses,  to  show,  that  he  was 
by  no  means  disturbed  with  passion,  as  has  been  represented,  and 
that,  so  far  from  it,  he  even  repressed  those,  whose  zeal  for  order 
and  whose  affection  for  his  person,  prompted  them  to  interfere, 
saying  to  them, ''  The  law  will  interpose  in  due  season."  I  have 
witnesses,  to  a  great  number,  whom  I  am  pressed  to  call  before 
you,  who  would  contradict  Mr  Grindley  in  the  most  material  parts 
of  his  testimony ;  but  then  I  feel  the  advantage  he  would  derive 
from  this  unnecessary  course ;  he  would  have  an  opportunity,  from 
it,  to  deprive  the  reverend  prelate  of  the  testimony  and  protection 
of  your  approbation.  He  would  say,  no  doubt,  ""  Oh,  I  made  out 
the  case  which  vindicated  my  prosecution,  though  it  was  afterwards 
overturned  by  the  testimony  of  persons  in  the  bishop's  suite,  and 
implicitly  devoted  to  his  service ;  I  laid  facts  before  tne  jury,  from 
which  a  conviction  must  have  followed,  and  I  am  not  responsible 
for  the  false  glosses  by  which  his  witnesses  have  perverted  them!* 
This  would  be  the  language  of  the  prosecutor ;  and  I  am,  therefore, 
extremely  anxious  that  your  verdict  should  proceed  upon  the/acls 
as  they  now  stand  before  the  Court,  and  that  you  should  repel,  with 
indignation,  a  charge  which  is  defeated  by  the  very  evidence  that 
has  been  given  to  support  it.  I  cannot,  besides,  endure  the  humilia- 
tion of  fighting  with  a  shadow,  and  the  imprudence  of  giving  im- 
portance to  what  I  hold  to  be  nothing,  by  putting  anything  in  the 
scale  against  it ;  a  conduct,  which  would  amount  to  a  confession 
that  something  had  been  proved  which  demanded  an  answer.  How 
far  those  from  whom  my  instructions  come  may  think  me  war- 
ranted in  pursuing  this  course,  I  do  not  know ;  but  the  decision  of 
that  question  will  not  rest  with  either  of  us,  if  your  good  sense  and 
consciences  should,  as  I  ampersuaded  they  will,  give  an  immediate 
and  seasonable  sanction  to  this  conclusion  of  the  trial. 

Mr  Erskinb,  after  consulting  a  few  minutes  with  Mr  Plumer,  Mr 
Leycester,  and  Mr  Milles,  informed  the  Court  he  should  give 
no  evidence. 

Mr  Justice  Heath  then  summed  up  as  foUows ;  which  we  insert, 
as  the  learned  Judge  stated  the  substance  of  all  the  evidence 
given  on  the  trial : — 

Gentlemen  of  the  Jubt, — This  is  an  indictment  against 
the  Bishop  of  Bangor,  Hugh  Owen,  John  Roberts,  John  Wil- 
liams, and  Thomas  Jones.  The  indictment  states, ''  That  Samuel 
Grindley  (who,  it  seems,  is  the  prosecutor  of  this  indictment), 
on  the  8th  of  January  last,  was  deputy-registrar  of  the  Epis- 
copal and  Consistorial  Court  of  the  Bishop  of  Bangor,  and  that, 
in  right  of  his  office,  he  had  the  use  of  a  room  adjoining  to 
the  cathedral  church  of  Bangor,  called  the  registrar's  office,  for 
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traoBacting  the  business  of  his  office ;  that  the  defendants,  intend- 
ing to  disturb  the  prosecutor  in  the  execution  of  his  office  of 
deputy-registrar,  on  the  8th  of  January  last,  riotously  assembled 
and  unlawfully  broke  the  registrar's  office,  and  remained  therefor 
an  hour,  and  continued  makmg  a  great  disturbance,  and  assaulted 
the  prosecutor,  and  stirred  up  a  riot." 

This,  gentlemen,  is  the  substance  of  the  indictment.  The  defi- 
nition of  a  riot  has  been  truly  stated  to  you  ;  it  may  be  collected, 
indeed,  from  the  indictment  itself,  and  is,  when  two  or  more 
persons  assemble  together  with  an  intent  mutually  to  assist  each 
other,  and  to  resist  all  those  who  should  oppose  them,  and  with  a 
further  intent  to  break  the  peace ;  and  it  is  likewise  for  a  private 
purposa 

Now,  before  Z  sum  up  the  evidence,  I  shall  state  those  things 
particularly  to  which  you  should  direct  your  attention,  and  you 
will  consider  how  the  evidence  applies  in  support  of  the  indict- 
ment. It  must  be  proved  to  your  satisfaction  that  the  prosecutor 
is  deputy-registrar  of  this  Gonsistorial  Court  of  the  Bishop  of 
Bangor ;  that,  in  right  of  that  office,  he  had  the  use  of  this  room 
to  transact  his  business  there  ;  that  the  defendants,  intending  to 
disturb  biro  in  his  office,  riotously  assembled  to  disturb  the  peace/ 
and  broke  and  entered  the  office-room,  and  continued  there, 
making  a  great  disturbance,  asserting  that  he  had  assumed  an 
office  which  did  not  belong  to  him,  and  making  a  riot  there.  These 
things  must  be  proved  to  your  satisfaction,  I  will  comm^it  upon 
the  evidence  as  I  shall  state  it  to  you. 

Samuel  Grindley,  the  prosecutor,  tells  you  that  in  February, 
1792,  he  was  appointed  agen*  to  the  Bishop  of  Bangor,  and  that 
he  afterwards  held  the  office  of  deputy-registrar  under  Mr 
Gunning,  who,  it  seems,  was  a  minor ;  tnat  he  saw  Mr  Gunning, 
the  registrar,  in  October  1794 ;  that  he  paid  seventy  pounds  a 
year  to  the  bishop  on  account  of  Mr  Gunning,  his  principal ;  that 
the  bishop  was  me  person  who  made  the  bargain  between  him 
and  lus  principal ;  that  he  entered  on  his  office  as  deputy.  He 
says  that  he  was  invited  by  the  bishop,  and  that  the  bishop  intro- 
duced him  (the  prosecutor)  to  Mr  Gunning  as  the  principal 
registrajr,  and  introduced  the  principal  registrar  to  the  witness  as 
his  deputy.  He  says  that  there  was  no  complaint  that  he  had 
not  discharged  the  duties  of  his  office,  and  that  he  continued 
to  discharge  the  duties  of  his  office  till  the  22d  of  February  last. 
He  says  that  there  is  an  apartment  belonging  to  this  office,  which,  it 
seems,  is  under  the  chapter-house  adjoining  to  the  cathedral ;  that 
there  is  a  flight  of  steps  going  up  to  it ;  that  he  employs  his 
clerks  in  the  office,  and  he  has  a  resident  clerk  there.  He  says  he 
told  the  bishop  that  he  would  resign  on  the  22d  of  February  last ; 
that  on  the  4th  of  January  he  was  absent  from  Bangor,  and 
returned  on  the  7th,  having  received  information  that  his  office 
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had  been  broken  open ;  that  the  bishop  afterwards  acknowledged 
to  him  that  it  had  been  broken  open  by  his  (the  bishop  s)  servants 
under  his  direction.  He  says  that  some  panes  of  glaas  had  been 
taken  down,  the  leads  had  been  removed,  and  fresh  locks  had 
been  put  upon  the  doors.  AH  this  the  bishop  acknowledged ;  and 
then  he  gives  you  an  account  of  his  coming  there,  of  his  breaking 
open  the  door,  and  his  entering  a^in. 

Let  us  consider,  so  far  as  this,  how  it  applies.  In  the  first 
place,  it  certainly  does  not  lie  in  the  mouth  of  the  bishop  to  say 
that  this  man  was  not  properly  appointed  to  his  office ;  he  was  in 
the  exercise  of  his  office ;  he  had  made  an  agreement  with  his 
principal,  and  he  paid  him  seventy  pounds  a  year — ^the  bishop  was 
the  person  who  negotiated  the  business ;  and  he  gave  the  bishop 
notice  that  he  meant  to  give  up  his  office  on  the  22d  of  February ; 
but  you  see,  between  the  4th  and  the  7th  of  January,  before  the 
time  the  prosecutor  had  appointed  for  resigning  his  office,  the 
bishop  thought  proper  to  go  to  the  office  and  break  open  the  lock, 
and  then,  it  is  contended  on  the  part  of  the  defendants,  that  the 
bishop  was  in  peaceable  possession ;  it  is  contended  too,  that,  as 
bishop,  he  had  a  jurisdiction  in  this  cathedral — ^that,  because  the 
deputy-registrar  must  be  confirmed  by  the  bishop,  the  prosecutor  is 
only  tenant  at  will  to  the  bishop  ;  that  he  never  had  a  le^  appoint- 
ment, and,  therefore,  the  bishop  had  a  power  of  dismissing  him. 

Now,  in  the  first  place,  supposing  it  to  be  proved  that  the  bishop 
had  a  power  of  dismissing  him  (which  does  not  appear  one  way  or 
the  other),  it  does  not  follow  from  thence,  that  he  ought  to  do  it  by 
force  or  violence — ^he  ought  to  do  it  by  process  of  law.  It  happens 
in  this  country,  that  the  Lord  Chief-Justices  of  the  Courts  of 
King's  Bench  and  Common  Pleas  have  a  right  of  appointing 
officers ;  the  judges  attending  the  Court  at  the  Old  Bailey  have  a 
right  of  appointing  the  officers  there  ;  and  questions  have  frequently 
arisen  concerning  this  power  of  appointment,  whether  rightfully  or 
wrongfidly  exercised.  What  is  the  mode  of  deciding  it  ?  Each 
party  appoints  his  officer,  and  then  one  brings  his  action,  and  it  is 
determined  by  due  course  of  law.  If  the  bishop  had  a  right  of  dis- 
possessing this  man,  which  does  not  appear  to  me,  because,  though 
the  appointment  of  a  deputy  might  not  be  good  without  the  ap- 
probation of  the  bishop,  it  does  not  follow  nrom  thence,  that  the 
bishop  had  a  right  to  withdraw  that  approbation  and  that  confir- 
mation after  it  was  given.  Whether  he  can,  or  cannot,  is  a 
question  I  am  not  prepared  to  decide,  and  it  is  immaterial  to  the 
present  question ;  it  is  enough  to  say,  that  if  the  bishop  had  that 
right  and  that  power,  it  behoved  him  to  have  caused  Mr  Gunning 
to  have  appointed  another  deputy,  and  then  that  deputy  ought  to 
have  tried  the  right  The  question  then  is,  was  the  bishop  in 
peaceable  possession  ?  No  man  is  in  peaceable  possession  of  any 
jpZace  whi(^  he  comes  to  hy  force  and  violence;  the  bishop  exercised 
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force  and  violence  in  (his  respect,  in  breaking  the  lock,  and  ip  put- 
ting on  a  new  lock ;  therefore,  the  force  and  violence  was  on  the  part 
of  the  bishop ;  he  was  never  in  peaceable  possession  of  this  place, 
nor  could  he  have  a  right  to  come  and  put  this  lock  upon  the  door. 

Let  us  pursue  this  matter  by  steps.  The  prosecutor  said,  he  came 
armed  with  pistols  ;  that  was,  I  think,  improper ;  he  ought  not  to 
have  armed  himself  with  pistols  in  that  fashion.  He  broke  open 
the  lock,  and  he  entered  ;  mat  was  not  improper ;  he  being  in  pos- 
session of  this  office,  it  was  lawful  for  him  to  do  so.  Then  it  seems 
a  Mr  Basbrook  came,  who  is  a  person  exercising  some  office  under 
the  bishop,  his  house-steward,  I  think ;  he  came,  and  the  prosecutor 
presented  a  pistol  to  him — that  was  highly  improper.  A  man  has 
a  right  to  arm  himself,  and  to  assemble  his  friends  in  defence  of  his 
house ;  but  the  law  allows  no  more  ;  because  the  house '  is  his 
sanctuary,  he  is  not  to  arm  himself,  and  assemble  his  friends  in  de- 
fence of  his  close ;  but  ought  to  have  recourse  to  legal  means,  if  he 
is  injured;  and,  therefore,  the  prosecutor  certainly  acted  with  a 
greater  degree  of  force  and  violence,  in  that  respect,  than  he  ought 
to  have  done.  But  then  that  was  no  legal  excuse  for  the  bishop's 
coming  afterwards  in  the  manner  he  did  The  prosecutor  s  pre- 
senting a  pistol  to  Easbrook,  could  be  no  inducement  to  the  bishop, 
and  the  other  defendants,  because  they  were  not  present,  and  their 
passions  were  not  provoked  by  it. 

The  bishop,  in  this  case,  gentlemen,  seems  to  have  laboured 
certainly  under  two  very  great  errors.  First  of  all,  that  he  had  a 
right  to  remove  the  prosecutor  ;  and,  secondly,  that  he  had  a  right 
to  remove  him  by  force  arid  violence.  Then  these  persons  were 
removed  out  of  the  office ;  the  outer  door  was  secured,  by  some 
means,  by  the  prosecutor,  and  the  several  persons  with  him.  It  is 
said  that  they  were  guilty  of  a  riot  I  think,  certainly,  they  were 
guilty  of  no  riot  at  this  time  ;  they  were  guilty  of  a  misdemeanour  in 
arming  themselves,  but  they  stood  merely  upon  the  defensive.  No 
person,  as  I  told  you  before^  is  justified  in  arming  himself  and  his 
servants  to  defend  his  close,  but  if  he  does  arm  himself  and  his 
servants  to  defend  his  close,  and  opposes  no  person  without  the 
close,  then  he  is  guilty  of  no  riot  whatever. 

The  question  is,  whether  or  no  they  are  guilty  of  such  a  breach 
of  the  peace — of  an  act  of  so  much  force  and  violence,  as  to  constitute 
a  riot.  When  there  was  a  knocking  at  the  door,  the  prosecutor 
said  he  would  shoot  any  one  who  should  enter ;  which,  I  said  before, 
he  was  not  warranted  in  doing.  Being  told  the  bishop  was  there, 
he  said  he  would  treat  him  with  all  possible  respect,  and  he  opened 
the  door,  and  admitted  him  and  his  followers ;  and  then,  he  says, 
he  loaded  another  pistol  He  tells  you,  the  bishop  entered  in  a 
great  rage.  Whether  there  was  any  rage  or  passion,  or  no,  is  only 
material  to  show  whether  or  no  the  rest  of  tne  story  is  probable  ; 
because,  his  being  in  a  rage,  does  not  prove  him  guilty  of  a  breach 
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of  the  peace.  The  qaestion  is,  whether  he  has  committed  any  acts 
in  breach  of  the  peace  ?  First  of  all,  the  prosecutor  tells  yon,  that 
he  told  the  bishop  he  should  behave  with  proper  respect  to  him, 
but  he  should  not  leave  the  office— he  swears  that  the  bishop  took  hold 
of  him ;  and  afterwards  he  went  to  William  Boberts,  an  husband- 
man belonging  to  the  witness — he  then  went  to  another  servant, 
Robert  Davis,  and  attempted  to  pull  him  out ;  that  the  bishop  re- 
turned to  William  Boberts,  collared  him,  and  drew  him  towards  the 
door ;  that  the  bishop  went  with  his  hands  clenched  towards  the 
witness ;  and  the  witness  describes  the  manner  in  which  he  (the 
bishop)  went  towards  him.  Now  his  taking  hold  of  the  witness  is 
AS  ASSAULT.  He  says,  he  attempted  to  pull  him  out ;  his  seizing 
hold  of  him  is  an  assault  ;  his  returning  to  William  Boberts,  and 
collaring  him,  and  pushing  him  towards  the  door,  is  akother 
ASSAULT ;  his  going  with  ms  hands  cl^iched  towards  him  in  a 
menacing  way,  if  he  were  near  enough  to  strike  him,  would  be  an 
assault ;  if  not  near  enough  to  strike  him,  it  would  not  be  an  assault ; 
and  then  he  called  to  his  servants  to  come  and  pull  him  out — that 
is  a  breach  of  the  peace,  coining  and  removing  them  all  by  force 
and  violence. 

Then  there  is  that  which  passes  in  respect  to  Mr  Boberts.  The 
prosecutor  and  the  other  witnesses  tell  you,  that  Boberts  was  in  a 
great  rage ;  he  cannot  say  whether  he  entered  before  or  after  the 
orders  given  by  the  bishop ;  that  he  clenched  his  fist,  and  said, 
"  If  nobody  will  turn  him  (meaning  the  prosecutor)  out,  I  will  do 
it.*'  The  bishop  said,  the  prosecutor  had  pistols;  upon  which 
Boberts  said,  in  an  outrageous  manner,  *'  Do  not  shoot  the  bishop, 
shoot  me  ;"  and  said,  that  if  nobody  else  would  turn  the  prosecutor 
out,  he  would.  He  asked  the  prosecutor  to  go  on  one  side  with 
him,  into  the  churchyard,  and  said,  he  was  not  afraid  of  him  in  any 
place.  The  witness  said,  he  had  something  else  to  attend  to ;  and 
another  of  the  witnesses  said,  he  promised  to  meet  him  at  some 
other  time  and  place.  This  is,  you  see,  a  challenge  by  Boberts  to 
fight  the  prosecutor:  why,  that  is  a  breach  of  the  peace.  The 
bishop  is  present ;  he  is  the  person  who  tells  Boberts  that  the 
prosecutor  had  pistols ;  then  the  bishop  hears  this  challenge  They 
all  came  upon  one  design.  When  several  persons  come  upon  an 
illegal  design  or  purpose,  the  act  of  one,  especially  if  in  the  presence 
of  all,  is  the  act  of  all. 

This,  gentlemen,  is  the  sum  of  the  evidence  on  the  one  side;  and 
there  is  no  evidence  on  the  other. 

The  bishop,  no  doubt,  is  a  man  of  an  excellent  character ;  but 
at  this  moment  he  gave  way  to  his  temper.  He  ought  to  have 
followed  the  process  of  the  law,  and  not  so  to  have  done.  Thus 
much  I  have  said  afiects  the  bishop  and  affects  Boberts.  As  to 
Owen,  the  prosecutor  says  that  Owen  came  into  the  office;  he 
made  a  noise ;  he  talked  very  loud.    The  witness  told  him,  if  he 


Digitized  by  VjOOQ IC 


THE  TfilAL  OF  THE  BISHOP  OF  BANGOR  337 

had  any  business,  be  was  tbere  ready  to  transact  it,  otherwise  be 
begged  they  would  go  about  their  business.  He  only  speaks  to  his 
making  a  noise.  John  Willianis,  he  says,  was  less  noisy  than  the 
rest.  The  witness  asked  what  business  he  had  there,  and  told  him 
to  go  about  his  business.  He  says  he  stayed  there  against  his  will ; 
lie  stayed  after  the  rest  went  away. 

Upon  this  it  is  necessary  for  me  to  state,  as  I  did  before,  that 
the  other  defendants  coming  with  the  bishop  upon  the  same  design, 
by  force  and  violence,  to  dispossess  the  prosecutor,  undoubtedly 
they  came  with  an  unlawful  intent  and  purpose ;  and,  if  you  believe 
these  witnesses^  they  were  guilty  of  the  several  breaches  of  the  peace 
which  I  have  stated,  in  assaulting  the  prosecutor^  in  assaulting 
David  Roberts,  in  assaulting  William  Boberts,  and  in  the  defendant 
Roberts  challenging  the  prosecutor;  if  you  believe  these  witnesses, 
it  8eems  to  me  that  the  defendants  are  guilty  of  the  riot  with  which 
they  stand  charged.  As  for  the  force  and  violence  which  the 
prosecutor  made  use  of,  all  that  may  be  urged  in  another  place  in 
mitigation  of  the  punishment;  it  is  only  for  you  to  determine 
wheSier  they,  or  each  of  them,  are  guilty  of  this  riot. 

MfEbskine.  The  two  last  witnesses  stated  a  direct  contra- 
diction. 

Mr  Justice  Heath.  The  law  is  clear  and  plain ;  you  will  apply 
the  law  to  the  facts  as  I  have  stated  them.  You  will  banish  all 
prejudices  that  you  may  have  from  all  publication.  It  is,  indeed, 
UDDecessary  to  admonish  gentlemen  of  your  enlightened  under- 
standings ;  but,  at  the  same  time,  considering  that  individuals  are 
to  be  tried  by  the  law  of  the  land  if  they  are  guilty,  notwithstand- 
ing the  high  character  they  may  deservedly  have  down  to  this  time, 
it  is  your  duty  to  find  them  guilty.  If  you  have  any  reasonable 
doubt  whether  they  are  guiUy,  in  that  case  you  will  acquit  the 
defendants. 

In  about  fi.ve  minutes  the  jury  acquitted  all  the  defendants. 


VOL.  u. 
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SPEECH  for  Mb  Cuthsll  <m  an  indictmeni  for  publishing  a 

libeL 

THE  SUBJECT. 

Thk  following  speech  of  Lord  Erskine,  in  the  Court  of  King's  Bench,  at 
Westminster,  on  the  Slst  of  February  1799,  for  Mr  Cuthell,  the  book- 
seller, in  Holbom,  becomes  peculiarly  interesting  at  the  present  moment, 
from  the  verdict  of  a  special  jury  very  lately  at  Guildhall,  London,  in  the 
case  of  Mr  White,  the  proprietor  of  the  Independent  Whig,  as  the  doctrine 
upon  which  that  verdict  appears  to  have  proceeded  was  strongly  insisted 
upon  by  Lord  Erskine  in  Mr  CutheU's  case,  and  every  possible  argument 
employed  to  support  it;  but  the  doctrine  was  then  overruled  by  Lord 
Kenyon  at  Westminster,  as  it  was  lately  by  Lord  Ellenborough  at  Guild- 
hall ;  and,  indeed,  Lord  Erskine  appears  to  have  been  so  sensible  of  the 
current  of  authorities  against  him,  which  tvould^  at  all  events,  be  binding 
on  a  single  Judge  proceeding  on  such  a  trial,  whatever  he  might  think  of 
the  propriety  of  former  decisions  on  the  subject,  that  he  appears  to  have 
pressed  the  jury  to  bring  in  a  special  verdict  in  Mr  Cuthell's  case ;  find- 
ing the  publication,  or  even  a  negligent  publication,  but  negativing  the 
criminal  intention  charged  by  the  indictment,  so  as  to  bring  the  question 
before  all  the  judges,  and  even  before  the  House  of  Lords,  in  the  dernier 
resort,  whether  such  a  verdict  would  support  a  judgment  on  the  record. 
The  case  of  Mr  Cuthell  was  shortly  this  :  The  Bishop  of  Landaff,  in  the 
year  1798,  had  published  a  pamphlet  inculcating  the  duty  of  the  people 
of  this  country  to  exert  themselves  to  the  utmost  in  the  critical  exigency 
bf  its  affairs,  in  consequence  of  the  French  Bevolution  and  the  danger  of 
an  invasion  from  France,  and  inculcating  the  propriety  of  submitting  to  a 
regular  system  of  high  taxation  within  the  year  for  supplying  every  neces- 
sity of  the  State.  To  this  pamphlet  the  Rev.  Mr  Gilbert  Wakefield,  well 
known  and  remembered  as  an  eminent  scholar,  published  a  reply,  on  the 
appearance  of  which  in  the  shops  of  London,  the  late  Mr  Johnson,  of  St 
PauVs  Churchyard,  and  another  bookseller  who  had  sold  it,  were  prose- 
cuted by  the  Attorney-General,  and  convicted ;  Lord  Kenyon  and  the  two 
special  juries  who  tried  the  causes  at  Guildhall  having  considered  Mr 
Wakefield's  pamphlet  to  be  a  seditious  libel,  and  the  booksellers  respon- 
sible as  publishers. 

After  these  convictions,  the  Attorney-General  indicted  Mr  Wakefield 
himself  as  the  author,  and  Mr  Cuthell,  the  bookseller  of  Holbom,  who 
had  sold  it  in  his  shop.  Mr  Cuthell's  case  was  a  very  particular  one.  He 
was  not  a  publisher  of  books  or  pamphlets  on  political  or  other  transitory 
subjects,  but  dealt  almost  entirely  in  books  of  classical  learning ;  and  as 
such  a  bookseller  had  been  selected  by  Mr  Wakefield  to  publish  many  of 
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bis  learned  works,  huJt  never  any  other — ^nor  had,  indeed,  Mr  Wakefield 
written  any  other ;  nor  did  it  appear  that  Mr  Cuthell  had  any  reason  to 
suspect  that  Mr  Wakefield  had  become  a  writer  upon  any  political  topics, 
as  the  Bishop  of  Landaff,  to  whom  he  was  publishing  a  reply,  had  written 
largely  upon  theological  subjects. 

The  reply  to  the  Bishop  of  Landaff  was  not  printed  by  Mr  Cuthell, 
but  by  a  Mr  Hamilton,  a  printer  employed  by  Mr  Wakefield  himself,  who 
directed  some  copies  to  be  sent  for  sale  to  Mr  Cutheirs  shop,  as  he  had 
always  been  the  publisher  and  seller  of  his  many  9las8ical  works.  Mr 
Cuthell  began  to  sell  them  without  due  examination,  but  instantly  stopped 
the  sale  upon  the  first  intimation  of  the  nature  and  character  of  the 
work. 

The  indictment  against  Mr  Wakefield,  the  author,  and  against  Mr 
Cuthell,  the  bookseller,  were  appointed  on  the  same  day,  the  21st  of 
February  1799,  for  trial;  and  Mr  Cuthell  being  to  be  tried  firsts  and 
Mr  Wakefield  being  to  make  his  own  defence  as  the  author.  Lord  £rskine 
appears  to  have  taken  his  stand  for  Mr  Cuthell  upon  his  particular  situa- 
tion^ contending  that,  having  always  been  the  publisher  of  Mr  Wakefield's 
works  upon  subjects  of  ancient  learning  only,  and  that  this  pamphlet  being 
brought  to  him  by  Mr  Wakefield  himself,,  without  any  notice  of  so  great 
a  change  of  subject,  he  had  suffered  it  to  be  sold  upon  the  faith  of  Mr 
Wctkejleld's  character ,  and  the  ahstretct  nature  of  all  his  other  loorks,  vnth- 
out  suspecting  that  the  subject  was  political^  much  less  seditious ;  the 
shopman,  who  was  called  as  a  witness,  having  sworn  that  it  would  not 
otherwise,  under  Ms  general  instructions  and  the  nature  of  Mr  Cuthell' s 
business,  have  found  any  entrance  into  the  shop.  To  confirm  this  defence, 
Mr  Wakefield,  the  author,  was  called  by  Mr  Cuthell,  but  declined  answer- 
ing, as  it  might  criminate  himself.  How  the  exculpation  of  Mr  Cuthell 
could  have  criminated  Mr  Wakefield,  beyond  the  writing  of  the  book,  of 
which  the  Crown  was  known  to  have  had  full  proof,  and  which  was  not 
afterwards  denied  by  Mr  Wakefield  in  his  own  defence,  it  is  not  easy  to 
understand ;  but  Mr  Wakefield  had  a  most  unquestionable  right  to  refuse 
the  aid  of  his  testimony  to  Mr  CutheU,.  whose  case,  however,  suffered  con- 
siderably from  the  want  of  it. 

As  the  law  stands  at  present,  from  a  current  of  authorities,  it  is  un- 
doubtedly not  competent  to  any  Judge  trying  an  information  or  indictment 
for  a  libel,  to  give  any  other  direction  to  a  jury  than  that  a  publication, 
though  proved  to  have  been  sold  by  a  servant,  withovJt  knowledge  of  the 
mastery  involves  the  master  in  all  the  criminal  consequences  of  the  publi- 
cation, and  subjects  him  to  an  information  or  indictment  as  a  treasonable, 
seditious,  or  malignant  publisher,  as  the  case  may  be ;  and  Lord  EUen- 
borough,  therefore,  upon  a  late  trial,  could  give  no  other  opinion  to  the 
jury  at  Guildhall  than  that  which  was  delivered  by  his  Lordship.  But 
surely  it  may  well  deserve  the  consideration  of  Parliament  whether  the 
case  of  printing  or  publishing  a  libel  should  be  left,  as  it  is,  such  an 
anomaly  in  the  law^  and  that  juries  should  be  called  upon  to  pronounce 
on  their  oaths  that  a  defendant  published  treasonably,  seditiously,  or 
malignantly,  who  was,  from  accident,,  or,  if  you  will,  even  from  negli- 
gence, unconscious  of  the  existence  of  the  publication  which  constitutes 
his  crime. 
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It  is  true  that  this  case  of  mere  negligence  without  eril  intention  is 
difficult  of  proof.  Tet  it  occurs  frequently,  and  should  be  distinguished 
from  a  criminid  publication ;  and  the  distinction  would  be  meet  easy,  con- 
sistently with  all  the  rules  c^  criminal  law. 

If  the  negligent  publication  of  a  libel,  though  vnlkout  criminal  iiUentionf 
ought  to  continue  to  be  an  anomaly,  and  to  subject  the  negligent  publisher 
to  an  information  or  indictment,  as  weH  as  to  an  action  for  damages,  why 
ought  not  the  law  to  be  so  declared  or  enacted,  or  even  without  dedara- 
tion  or  enactment,  such  informations  and  indictments  be  drawn  with 
distinct  counts  er  charges,  one  charging  the  criminal  intention,  so  as  to 
identify  the  criminal  publisher  with  the  author,  and  iutother  chaiging  a 
negligent  publication,  by  which  the  crimes  which  are  extremely  different, 
and  the  punishments  which  ought  to  be  equally  so,  would  be  distinguished 
from  each  ether ;  whereas,  according  to  the  present  course  of  pro^eding, 
a  mere  negligent  publisher  must  be  found  guilty  of  the  indictment  charging 
a  criminal  publication  only ;  and,  after  conviction,  stands  before  the  Court 
(aft  the  case  may  be)  as  a  treasonable,  seditious,  or  malignant  publisher, 
and  cannot  be  received  to  mitigate  his  sentence  as  having  been  negligent 
only,  being  estopped  by  the  record  of  the  conviction ;  although  the  judges, 
from  humanity  and  justice,  are  every  day  obliged,  in  the  teeth  of  the  record, 
to  mitigate,  l^  a  side-wind,  the  judgments  of  the  law,  upon  principles 
which  the  law  does  not  openly  sanction.  It  is  this  anomaly  which  so 
often  entangles  the  consciences  of  juries,  and  will  continue  to  do  so  till 
the  case  is  duly  considered  by  the  legislature,  and  the  -question,  one  way 
or  the  other,  set  at  rest.  From  the  same  anomaly  the  Rev.  Mr  Bate 
Dudley  was  acquitted  as  not  being  a  criminal  publisher  many  years  ago, 
Lord  Erskine  and  Mr  Pitt,  then  at  the  bar,  being  his  counseL  But  the 
acquittal  was  against  the  opinion  of  Lord  Mansfield,  who  wholly  ovemiied 
Lord  Erskine's  argument,  and  directed  the  jury  to  convict. 

AU  that  Lord  Erskine  theny  and  in  the  following  case  of  Mr  Cuthell, 
appears  to  have  contended  for  is,  that  if  a  negligent  publication  be  an 
indictable  offence,  the  party  should  be  so  charged,  and  ought  not  to  he 
convicted  on  a  count  which  charges  a  criminal  intention,  which  he  is  is 
a  condition  to  negative  by  satisfactory  proof. 

A.  further  evU,  indeed,  and  no  small  one,  attends  the  practice  of  not 
distinguishing  the  criminal  from  the  negligent  puldication  by  distinct 
charges  in  the  indictment  Judges  and  juries  will  occasionally  differ 
totally  from  each  other.  If  the  juries,  finding  verdicts  of  acquittal  in  soeh 
cases  against  the  opinion  of  the  Judge,  are  considered  by  the  public,  or 
any  part  of  it,  to  have  acted  improperly,  the  trial  by  juiy  eufiers  in  pre- 
portion ;  and  if,  on  the  other  hand,  such  juries  are  considered  to  have 
properly  resisted  the  opinion  of  the  Judge  (although  the  Judge  had  no 
jurisdiction  to  give  a  contrary  opinion),  the  judicial  authority  then  suffers 
in  public  estimation ;  whereas  the  constitution  of  the  country  actually 
depends  upon  the  utmost  reverence  for,  and  confidence  in,  the  administra- 
tion of  justice  in  all  its  parts,  which  never  existed  in  any  countiy  an  the 
world  in  such  purity  as  in  our  own. 
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THE  SPEECH. 

I  RISE  to  address  you,  gentlemen,  oi  the  jury,  with  as  much  anxiety 
as  I  have  ever  felt  in  tne  course  of  my  professional  life.  The  duty 
I  have  to  perform  is  difficult  and  dehcate.  I  am  counsel  for  Mr 
Cuthell  omy^  who  is  charged  merely  as  publisher  of  a  writing, 
for  which  the  reverend  gentleman  now  in  court  (and  who  is  to 
plead  his  own  cavse).  is  immediately  afterwards  to  oe  tried,  on  an- 
other indictment,  as  the  author.  The  rules  of  law  would  entitle 
Mr  Cuthell  to  a  double  defence  ;  he  might  maintain  the  innocence 
of  the  hooTc^  because  his  crime  as  pvblisher  can  have  no  existence 
unless  the  matter  be  criminal  which  he  has  published ;  and  sup- 
posing it  to  he  criminal,  he  might  separate  himself  by  evidence 
from  the  criminal  purpose  charged  upon  him  by  the  record.  The 
first  of  these  offices  he  must  not  be  supposed  to  shrink  from  be- 
cause of  its  difficulty,  or  from  the  force  of  the  verdicts  which  the 
Attorney-General  has  adverted  to  as  having  been  given  in  the  city 
of  London ;  Mr  Johnson,  who  was  there  convicted,  stood  in  the  or- 
dinary situation  of  a  bookseller  selling  a  book  in  the  course  of  his 
trade.  On  thai  occasion  I  thought  myself  bound  to  make  the  de- 
fence of  the  book;  but  the  defence  of  a  hooh  may  be  one  thing,  and 
that  of  its  publisher  another.  There  can  be  no  proceedings  in  rem 
by  an  attorney-general  against  a  hook  as  against  tea  or  brandy  in 
the  Exchequer.  The  intention  of  the  author  and  of  each  publisher 
involves  another  consideration,  and  it  is  impossible  to  pronounce 
what  opinion  the  jury  of  London  might  have  held  concerning  the 
book,  if  its  author  had  been  to  lay  before  them  his  own  motives, 
and  the  circumstances  under  which  it  was  written.  Even  after  Mr 
Cuthell  shall  be  convicted  from  my  failing  in  his  defence  (a  sup- 
position I  only  put  as  the  wisest  tribunals  are  fallible  in  their  Judg- 
ments), the  verdict  ought  not,  in  the  remotest  degree,  to  affect  the 
reverend  gentleman  who  is  afterwards  to  defend  himself.  His  mo- 
tives and  intentions  will  be  an  entirely  new  cause,  to  be  judged  of 
as  if  no  trial  had  ever  been  had  upon  the  subject ;  and  so  far  from 
being  prejudged  by  other  decisions,  I  think  that,  for  many  reasons, 
he  will  be  entitled  to  the  most  impartial  and  the  most  indulgent 
attention.  These  considerations  have  determined  me  upon  the 
course  I  shall  pursue.  As  Mr  OutheWs  exculpation  is  by  discon- 
necting himself  wholly  from  the  work,  as  a  criminal  publisher, 
from  his  total  ignorance  of  its  contents,  and,  indeed,  almost  of  its 
existence,  I  shall  leave  the  province  of  its  defence  to  Mr  Wakefield 
himself,  who  can  best  explain  to  his  own  jury  the  genuine  senti- 
ments which  produced  it,  and  whose  very  deportment  and  manner 
in  pleading  his  own  cause  may  strikingly  enforce  upon  their  con- 
sciences and  understanding  the  truth  and  integrity  of  his  defence. 
Observations  from  rue  might  only  coldly  anticipate,  and,  perhaps, 
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clash  with  the  arguments  which  the  author  has  a  just,  natural,  and 
a  most  interesting  right  to.  insist  upon  for  himself. 

There  is  another  consideration  which  further  induces  me  to  pur- 
sue, this  course.  The  cause,  so  conducted,  will  involve  a  most  im- 
portant question,  as  it  regards  the  liberty  of  the  press ;  because, 
though  the  principles  of  criminal  and  civil  justice  are  distinguished 
by  as  clear  a  boundary  as  that  which  separates  the  hemispheres  of 
light  and  darkness,  and  though  they  are  carried  into  daily  practice 
throughout  the  whole  circle  of  the  law,  yet  they  have  been  too  long 
confounded  and  blended  together  when  a  K6eZ  is  thecrimeto  be  judged. 
This  confusion,  gentlemen,  has  not  proceeded  from  any  difficulty 
which  has  involved  the  subject,  because  of  all  the  parts  of  our  com- 
plicated system  of  law  it  is  the  simplest  and  clearest ;  but  because 

POLITICAL  JUDGES,  FOLLOWING  ONE  ANOTHER  IN  CLOSE  ORDER,  and 

endeavouring  to  abridge  the  rights  and  privileges  of  juries,  have 
perverted  and  distorted  the  clearest  maxims  of  universal  jurispru- 
dence, and  the  most  uniform  precedents  of  English  law.  Nothing 
can  establish  this  so  decisively  as  the  concurrence  with  which  all 
judges  have  agreed  in  the  principles  of  civil  actions  for  libels  or 
slander,  concerning  which  tnere  never  has  been  a  controversy,  nor 
is  there  to  be  found  throughout  the  numerous  reports  of  our  courts 
of  justice  a  discordant  case  on  the  subject ;  but  in  indiciments  for 
libels,  or,  more  properly,  in  indictments  ior  political  libels,  the  con- 
iusion  began  and  ended. 

In  the  case  of  a  civil  action,  throughout  the  whole  range  of  civil 
injuries  the  master  is  always  civiliter  answerable  for  the  act  of  his 
servant  or  agent ;  and  accident  or  neglect  can  therefore  be  no  an- 
swer to  a  plaintiff  complaining  of  a  consequential  wrong.  If  the 
driver  of  a  public  carriage  maUciously  overturns  another  upon  the 
road,  whilst  the  proprietor  is  asleep  in  his  bed  at  a  hundred  miles 
distance,  the  party  injuring  must  unquestionably  pay  the  damages 
to  a  farthing ;  but  though  such  malicious  servant  might  also  be 
indicted,  and  suffer  an  infamous  judgment,  could  the  master  also 
become  the  object  of  such  a  prosecution  f  Certainly  not.  In  the 
same  manner,  partners  in  trade  are  civilly  answerable  for  bills 
drawn  by  one  another,  or  by  their  agents,  drawing  them  by  procu- 
ration, though  fraudulently,  and  in  abuse  of  their  trusts;  but  if 
one  partner  commits  a  fraud  by  forgery  or  fictitious  indorsements, 
so  as  to  subject  himself  to  death,  or  other  punishment  by  indict- 
ment, could  th^  other  partners  be  indicted  ?  To  answer  such  a 
question  here  would  be  folly ;  because  it  not  only  answers  itself  in 
the  negative,  but  exposes  to  scorn  every  ai-gument  which  would 
confound  indictments  with  civil  actions.  Why  then  is  printing 
and  publishing  to  be  an  exception  to  every  other  human  act? 
Why  is  a  man  to  be  answerable  criminaliter  for  the  a^me  of  his 
sei^ant  in  this  instance  more  than  in  all  other  cases  f  Why  is  a 
man  who  happens  to  have  published  a  libel  under  circumstances  of 
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mere  accident,  or,  if  you  will,  from  actual  carelessness  or  negli- 
gence, but  without  criminal  pif^rpose,  to  be  subjected  to  an  m/a- 
mou8  punishment  J  and  harangued  from  a  British  bench  as  if  he 
were  the  malignant  author  of  that  which  it  was  confessed  before 
the  Court  delivering  the  sentence  that  he  never  had  seen  or  heard 
of?  As  far,  indeed,  as  damages  go,  the  principle  is  intelligible  and 
universal ;  but  as  it  establishes  a  crime,  and  inflicts  a  punishment 
which  affects  character  and  imposes  disgrace,  it  is  shocking  to 
humanity  and  insulting  to  common  sense.  The  Court  of  King*8 
Bench,  since  I  have  been  at  the  bar  (very  long,  I  admit,  before  the 
noble  lord  presided  in  it,  but  under  the  administration  of  a  truly 
great  Judge),  pronounced  the  infamous  judgment  of  the  pillory  on 
a  most  respectable  proprietor  of  a  newspaper  for  a  libel  on  the 
Russian  Ambassador,  copied,  too,  out  of  another  paper,  but  which 
/  myself  showed  to  the  Court  by  the  affidavit  of  his  physician, 
appeared  in  the  first  as  well  as  in  the  second  paper,  whilst  the  de- 
fendant was  on  his  sick  bed  in  the  country^  deliriotis  in  a  fever.  I 
believe  that  affidavit  is  still  on  the  files  of  the  Court.  I  have 
thought  of  it  often — I  have  dreamed  of  it,  and  started  from  my 
sleep — sunk  back  to  sleep,  and  started  from  it  again.  The  painful 
recollection  of  it  I  shall  die  with.  How  is  this  vindicated  ?  From 
the  supposed  necessity  of  the  case.  An  indictment  for  a  libel  is, 
there/ore,  considered  to  be  an  anomaly  in  the  law.  It  was  held  so 
undoubtedly;  but  the  exposition  of  that  error  lies  before  me ;  the 
Libel  Act  lies  before  me,  which  expressly  and  in  terms  directs  that 
the  trial  of  a  libel  shall  be  conducted  like  every  other  trial  for  any 
other  crime;  and  that  the  jury  shall  decide  not  upon  the  mere  fact 
of  printing  or  publishing,  but  upon  the  whole  matter  put  in  issue 
— i.e.,  the  publication  of  the  libel  with  the  intentions  charged  by 
THE  INDICTMENT.  This  is  the  rule  by  the  Libel  Act ;  and  you,  the 
jury,  as  well  as  the  Court,  are  bound  by  it.  What,  then,  does  the 
present  indictment  charge  ?  Does  it  charge  merely  that  Mr  Cu- 
thell^ntftZwAcrf,  or  negligently  published,  the  "  Eeply  to  the  Bishop " 
of  Landaff?''  No.  It  charges:  ''{hoi,  the  defendant,  being  a 
wicked  and  seditious  person,  and  malignantly  and  traitorously  in- 
tending to  secure  the  invasion  of  Great  Britain  by  tJie  French,  and 
to  induce  the  people  not  to  defend  the  country,  had  pubHshed,  dec, 
SETTING  FORTH  THE  book/'  This  is  the  charge,  and  you  must  be- 
lieve the  whole  complex  proposition  before  the  defendant  can  be  le- 
gally convicted.  No  man  can  stand  up  to  deny  this  in  the  teeth  of 
3ie  Libel  Act,  which  reduces  the  question  wholly  to  the  intention, 
which  ought  to  be  a  foundation  for  their  verdict.  Is  your  belief  of 
negligence  sufficient  to  condemn  Mr  Cuthell  upon  this  indictment, 
though  you  may  discredit  the  criminal  motive  which  is  averred  ? 
The  best  way  of  trying  that  question  is  to  find  the  negligence  by 
a  special  verdict,  and  negative  the  niotives  as  alleged  by  the  indict- 
ment.   Do  that,  and  I  am  satisfied. 
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I  am  not  contending  that  it  may  not  be  wise  that  the  law  ahonid 
punish  printers  and  publishers  even  by  way  of  indictment  for  gross 
n^ligence  {crassa  negligentia\  because  of  the  great  danger  of 
adopting  a  contrary  nile.  Let  it,  for  argument's  sake,  be  taken 
that  such  an  indictment  may,  even  as  the  law  stands,  be  properly 
maintained ;  but  if  this  be  so  why  should  not  the  indictment,  in 
conformity  with  the  universal  rules  of  pleading,  charge  such  n^li- 
gence  by  a  distinct  count  ?  Upon  what  principle  is  a  man  who  is 
guilty  of  one  crime  to  be  convicted  without  a  shadow  of  evidence, 
or  in  the  teeth  of  all  evidence,  of  anofher  crime,  greatly  more  hei- 
nous, and  totally  different  f 

If  upon  a  count  charging  a  negligeni  publication  a  publisher 
were  convicted,  he  could  omy  appear  upon  the  record  to  be  guilty 
from  negligence;  but  accordmg  to  the  present  practice  the  Judge 
tells  the  juiy  that  though  a  defendant  nas  only  been  negligent,  he 
is  guilty  upon  the  whole  record,  which  charges  a  treasonable,  sedi- 
tious, or  nudignant  intention ;  and  after  such  a  conviction,  when 
he  appears  in  court  to  receive  judgment,  and  reminds  the  judge 
who  inveighs  against  his  traitorous,  seditious,  or  malignant  conduct 
that  the  evidence  established  his  negligence  only,  he  is  instantly 
silenced,  and  told  that  he  is  estopped  by  the  record,  which  charges 
a  publication  with  these  mischievous  intentions,  and  of  which  en- 
tire charge  the  jury  have  found  him  guilty.  I  appeal,  boldly,  to 
the  truly  excellent  and  learned  Chief-Justice  whether  this  be  con- 
formable to  the  precision  of  the  English  law  in  any  of  its  other 
branches,  or  to  the  Jtistice  of  any  law  throughout  the  world. 

But  it  has  been  said,  and  truly,  How  is  the  intention  to  be  proved 
but  by  the  act  ?  I  of  course  admit  that  the  intentions  of  men  are 
inferences  of  reason  from  their  actions,  where  Uie  action  can  fiow 
butfivm  ONE  motive,  and  be  the  reasonable  result  but  of  oifE  inten- 
tion. Proof  of  such  an  action  is  undoubtedly  most  convincing 
f)roof  of  the  only  intention  which  could  produce  it,  but  there  ai'e 
ew  such  actions,  nor,  indeed,  scarcely  any  human  conduct  which 
may  not  by  circumstances  be  qualified  from  its  oririnal  prima  facie 
character  or  appearance.  This  qualification  is  the  foundation  of 
all  defence  against  imputed  crimes.  A  mortal  wound  or  blow, 
without  adequate  provocation  visible  to  a  grand  jury,  is  a  just 
foundation  for  an  indictment  of  murder ;  but  the  accused  may  repel 
that  inference,  and  reduce  the  crime  from  murder  to  manslaughter, 
or  to  excusable,  and  even  to  justifiable  homicide.  Mr  Cuthell 
asks  no  more.  He  admits  that  on  the  evidence  now  before  you  he 
ought  to  be  convicted  if  the  book  is  in  your  judgment  a  libel,  be- 
cause he  stands  before  you  as  a  publisher,  and  may  be  therefore 
taken  to  have  been  secretly  connected  with  the  author,  or  even  to 
be  the  author  himself ;  but  he  claims  the  right  of  repelling  those 
presumptions  by  proof  and  the  only  difference  between  the  Crown 
and  me  will  be,  not  as  to  the  existence  of  the  facte  on  which  I  rest 
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my  defence,  hut  whether  the  proof  may  he  received  as  relevant,  arid 
he  acted  upon  if  hdieved  hy  you  (he  jury.  I  am  sorry  to  say, 
gentlemen,  that  it  is  now  become  a  commonplace  position  that 
printers  and  booksellers  are  answerable  for  simple  negligence; 
yet  no  Judge  in  my  hearing  has  ever  stated  that  naked  proposition 
from  the  bench.  It  has  been  imputed  as  the  doctrine  of  the  noble 
and  learned  Judge,  when  and  where  he  delivered  it  I  am  ignorant ; 
he  has,  on  the  contrary,  tried  indictments  on  the  principles  of  the 
Libel  Bill,  before  the  Libel  BiU  existed,  and  on  these  principles 
Stockdale  was  tried  before  him  and  acquitted.  Where  a  printer, 
indeed,  has  printed,  or  a  bookseller  has  sold  a  book,  written  by  an 
unknown  or  unproduced  author,  and  cannot  bring  any  evidence  in 
his  defence,  he  must,  to  be  sure,  in  common  sense  and  upon  every 
principle  of  law,  be  criminally  responsible  if  the  thing  published 
be  a  Ubel,  hut  not  for  negligence  only,  but  as  criminal  in  the  full 
extent  of  the  indictment.  A  publisher  indeed,  though  separated 
in  original  intention  from  the  criminal  motives  of  the  author,  may 
be  found  to  be  responsible  in  law  for  the  publication,  upon  the 
l^al  presumption  that  he  had  adopted  the  criminal  sentiments  of 
the  author,  and  criminally  circulated  them  hy  printing  or  publica- 
tion. But  such  a  conviction  does  by  no  means  establish  the  pro- 
position that  innocent  printers  or  publishers,  where  they  can  show 
their  innocence^  are  criminally  responsible  for  negligence  only. 
On  the  contrary,  it  proceeds  upon  the  criminality  being  prima  facie 
established  by  the  act  of  publishing  in  cases  where  the  printer  or 
publisher  cannot  show  the  negligence  or  accident  which  had  led  to 
the  publication ;  hut  where  such  mere  negligence  or  accident  can 
he  esUMished  to  the  satisfaction  of  a  jury,  which  net  very  often 
can  he  the  case,  the  criminal  inference  is  then  repelled,  and  the 
defendant  ought  to  be  entitled  to  an  acquittal  The  numerous 
convictions,  therefore,  of  publishers,  upon  the  mere  act  of  publica- 
tion, establish  no  such  proposition  as  that  which  the  Attorney- 
General  has  contended  for ;  because  such  publishers  were  convicted 
of  the  criminal  intentions  charged  in  the  indictment,  not  upon  the 
principle  of  criminal  responsibiUty  for  an  act  of  neglect  only,  but 
because  it  could  not  be  established  in  these  cases  mat  the  act  of 
publiehing  arose  from  negligence  only.  By  the  act  of  publishing 
matter  from  whence  a  criminal  intention  results,  as  an  inference  of 
reason,  and  therefore  as  an  inference  of  law,  the  criminal  mind  is 
prima  facie  fairly  imputable,  and  in  the  absence  therefore  of  satisfac- 
tory evidence  on  the  part  of  the  defendant  to  repel  the  criminal  con- 
clusion, Ihe  guilt  is  duly  established.  But,  then,  this  is  not  doctrine 
applicable  singly  to  libels — it  applies  equally  to  all  crimes  where 
the  most  innocent  man  may  be  convicted,  if  from  unfortunate  cir- 
cumstances he  cannot  repel  the  presumptions  arising  from  crimi- 
nating proof.  But  the  doctrine  which  I  shall  ever  oppose  as 
destructive  of  every  human  security,  and  repugnant  to  the  first 
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elements  of  criminal  justice,  is  this,  that  though  the  defendant, 
taking  upon  himself  the  difficult,  and  frequently  impossible  proof 
of  accident  or  oversight ,  should  be  able  to  convince  the  jury  that  he 
never  saw  the  matter  charged  to  be  a  libel — that  it  was  imposed 
upon  him  as  a  work  of  a  different  quality — or  that  he  was  absent 
when  a  servant  sold  it,  and  to  which  servant  he  had  not  given  a 
general  licence  to  sell  everything  which  was  brought  to  him — and 
who,  moreover,  could  fortify  the  proof  of  his  innocence  by  his  general 
deportment  and  character ;  yet,  that  such  a  publisher  must  never- 
theless be  found  guilty  as  a  maiignant  publisher,  by  virtue  of  an 
abstract  legal  proposition — this  I  deny,  and  have  throughout  my 
whole  professional  life  uniformly  denied.  It  never  has  been 
adjudged  in  such  a  shape  as  to  be  fairly  grappled  with.  I  posi- 
tively deny  such  a  doctrine,  and  I  am  sure  that  no  Judge  ever 
risked  his  character  with  the  public  by  delivering  it  as  law  from 
the  bench.  The  judges  may  have  been  bound  at  nisi  priu^s,  as  I 
admit  they  are,  to  decide  according  to  the  current  of  decisions.  I 
will  meet  my  learned  friend  the  Attorney-Greneral  in  the  Lords' 
House  of  Parliament  on  that  question,  if  you  the  Jury  wiU  assist 
Twe  with  the  fact  to  raise  it  by  finding  as  a  special  verdict — "  That 
the  book,  if  you  please,  was  a  libel — that  Mr  Cuihell,  the  defendant, 
published  it,  but  that  he  published  it  from  negligence  and  inad- 
vertency, WITHOUT   THE  MOTIVES  CHARGED    BY  THE  INDICTMENT." 

If  you,  gentlemen  of  the  jury,  will  find  such  a  verdict,  /  will  con- 
sent never  to  re-enter  Westminster  HaU  again  if  one  Judge  out  of 
the  twelve  will,  upon  a  writ  of  error,  pronounce  judgment  for  the 
Crown.  The  thing  is  impossible,  and  the  Libel  Act  was  made  for 
no  other  purpose  than  to  suppress  doctrines  which  had  long  been 
branded  as  pernicious  and  destructive  to  public  freedom  and 
security.  The  Libel  Bill  was  passed  to  prevent  trials  of  libels  from 
being  treated  as  an  anomaly  in  the  Jaw,  and  to  put  them  on  a  foot- 
ing with  all  other  crimes ;  and  no  crime  can  possibly  exist  xohen 
the  intention  which  constitutes  its  essence  can  be  separated  from 
the  act — "  Actv>s  not  fadt  reum,  nisi  mens  sit  rea^  If  a  man, 
without  knowing  the  King,  were  to  give  him  a  blow  which  might 
even  endanger  his  life,  could  he  be  convicted  of  compassing  and 
imagining  the  death  of  the  King  under  the  statute  of  Edward  III.  ? 
Undoubtedly  not — ^because  the  compassing  or  intention  was  the 
crime,  and  the  blow  was  only  the  overt  act  from  whence  the  com- 
passing was  to  be  a  legal  inference,  unless  the  prisoner  repelled  it 
by  showing  the  circumstances  of  the  accident  and  ignorance  under 
which  he  assaulted  the  King.  I  of  course  admit  that  it  is  not 
necessary  to  prove  that  a  publisher  had  seen  the  book  he  published ; 
for  if  he  authorises  his  servants  to  publish  everything  vnthout 
examination,  it  would  be  suflScient  proof  in  the  judgment  of  a 
jury,  according  to  circumstances,  that  he  was  the  wilful  and 
criminal  publisher  or  author  himself,  or  secretly  connected  with 
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the  author,  and  criminally  implicated  in  his  guilt.  But  the  present 
question  is,  whether,  if  he  can  convince  you,  the  jury ^  of  his  inno- 
cence, you  are  still  bound  to  convict  him  under  an  imperative  nUe 
of  law,  though  you  believed  his  mind  to  have  been  unco^iscious  of 
the  crime  imjmted  by  the  indictment 

If  a  man  were  to  go  upon  the  roof  of  a  house  in  the  Strand  or 
Fleet  Street,  and  throw  down  large  stones  upon  the  passengers 
below,  it  would  undoubtedly  be  murder,  though  a  stranger  only 
were  killed,  against  whom  no  particular  malice  could  possibly  be 
suspected — i.e.,  it  would  be  murder  if  these  facts  were  returned  to 
the  judges  by  special  verdict.  But  would  a  jury  be  bound  to 
convict  him,  even  though  they  were  convinced  by  the  clearest  evi- 
dence that  he  had  mistaken  the  side  of  the  house,  and  from  inad- 
vertence had  thrown  the  stones  into  the  street  instead  of  on  the 
other  side,  tvJiich  led  to  an  unfrequented  spot  ?  This  proof  might 
be  difficult;  but  if  tlie  proof  existed,  and  the  jury  believed  it, 
WOULD  IT  BE  MURDER?  Commou  law,  common  sense,  and 
common  humanity,  revolt  alike  at  the  idea. 

The  Attorney-General  has  admitted  the  true 'principle  of  the 
liberty  of  the  press,  as  it  regards  the  quality  of  a  publication.  He 
has  admitted  it,  greatly  to  his  honour,  because  he  is  the  first 
Attorney-General  who  ever,  to  my  knowledge,  has  so  distinctly 
admitted  it.  He  has,  indeed,  admitted  the  true  principle  in  the 
very  way  I  have  always  understood  it  in  most  of  the  criminal  pro- 
secutions which,  in  my  time,  have  been  the  subject  of  trial.  The 
questions  have  always  arisen  on  the  application  of  the  principle  to 
particular  cases,  and  that  is  the  sole  question  to-day.  He  has 
admitted  that  every  subject  has  a  clear  right  freely  to  discuss  the 
principles  and  forms  of  the  Government,  to  argue  upon  their 
imperfections,  and  to  propose  remedies ;  to  arraign,  with  decency 
and  fair  argument,  the  responsible  ministers  and  magistrates  of  the 
country,  though  not  to  hold  them  up  to  general,  indiscriminating 
execration  and  contempt ;  and  he  has  admitted  also,  that  it  is  the 
office  of  the  jury  to  say  within  which  of  the  two  descriptions  any 
political  writing  was  to  be  classed.  This  admission  comes  strongly 
in  support  oi publishers.  For  if  an  author  could  not  write  legally 
upon  any  such  subjects,  publishers  ought  then  to  reject  the  book 
altogether  upon  the  very  view  of  the  subject,  as  collected  from  the 
title-page,  withoxit  adverting  to  the  contents.  But  if  writings 
respecting  our  Government,  and  its  due  administration,  be  un- 
questionably legal,  a  general  bookseller  has  no  such  reserve  im- 
posed upon  him  from  the  general  subject  of  the  work,  and  must 
read  his  whole  library  in  a  perpetual  state  of  imprisonment  in  his 
shop,  to  guard  him  from  perpetual  imprisonment  in  a  gaol.  If  he 
published,  for  instance,  the  Encyclopeedia  of  Paris  or  London — and 
in  the  examination  of  all  science  and  of  all  art  in  such  a  stupen- 
dous work,  there  should  be  found,  even  in  a  single  page  or  para- 
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graph,  a  groaB  attack  on  religion,  oq  morals,  or  on  Government, 
he  mnst  he  presomed  to  he  malignantly  gnilty,  and  (according  to 
the  argument)  not  prima  faeU  merdy,  hut  cmdtmvdy,  to  be  the 
criminal  promulgator  of  mischief,  with  misehievons  intentions. 
Surely  this  can  never  be  even  stated  in  a  court  of  justice.  To  talk 
of  arguing  it  is  ridiculoua  Such  a  person  might,  indeed,  be 
prima  facie  liable ;  and  I  admit  that  he  is  so ;  but,  surely,  a 
Court  and  jury  are  invested  with  the  jurisdiction  of  considering  all 
the  circumstances,  and  have  the  right  of  judging  according  to  the 
just  and  rational  inferences  arising  m>m  the  whole  case,  whether  he 
was  intentionally  mischievous.  This  is  all  I  contend  for  Mr 
Cuthell ;  and  it  is  a  principle  I  never  will  abandon — it  is  a  prin- 
ciple wluch  does  not  require  the  support  of  the  Libel  Act,  because 
it  never  has  at  any  time  been  denied.  When  Lord  Mansfield 
directed  the  juiy  to  convict  Mr  Almon,  as  the  criminal  publisher  of 
Junius,  he  told  them  that  if  Junius  was  a  libel,  the  guilt  of 
publishing  was  an  inference  of  law  from  the  act  of  publication,  if 
a  defendant  called  no  toitnesaes  to  repel  it^  and  (hat  vountnesses  had 
been  examined  by  Mr  Almon.  But  he  admitted,  in  eacpress  and 
positive  toords,  as  reported  by  Sir  James  Burrow,  in  the  fifth  vol. 
of  his  Reports,  '^  That  the  publication  of  a  libel  might,  by  circum- 
stances, be  justified  as  legal,  or  excused  as  innocent,  by  circum- 
stances to  be  established  by  the  defendant's  proof."  But  according 
to  the  arguments  of  to-day  no  such  defence  is  admissible.  I 
admit,  indeed,  that  it  is  rarely  within  the  power  of  a  printer  or 
publisher  to  make  out  such  a  case  by  adequate  evidence ;  insomuch, 
that  I  have  never  yet  been  able  to  bring  oefore  a  jury  such  a  case 
as  I  have  for  Mr  Cuthell.  But  the  rareness  of  the  application 
renders  it  more  unjust  to  distort  the  principle  by  the  rejection  of 
it,  when  it  justly  applies. 

Having  now  laid  down  the  only  principle  upon  which  Mr 
Cuthell  can  be  defended,  ^  the  passages  in  the  book^  selected  by  the 
indictment^  are  libeUotts,  1  will  now  bring  before  you  Mr  Cuthell^s 
situation,  the  course  of  his  trade  and  business,  and  his  connexion, 
if  it  can  be  called  one,  with  the  work  in  question. 

Mr  Cuthell,  gentlemen,  is  not  at  all  m  the  situation  of  utiany 
equally  respectable  booksellers  ;  the  course  of  whose  trade,  at  the 
otner  quarters  of  the  town,  in  the  transitory  publications  of  the  day 
on  all  subjects,  exposes  them  to  the  hourly  nsk  of  prosecutions  on 
the  most  solid  principles  of  law,  without  almost  the  possibility  of 
such  a  defence  as  mv  Cuthell  has  to  lay  before  you.  They  who 
wish  to  mix  in  the  slander,  the  fashion,  and  the  politics  of  the  day, 
resort  for  newspapers  and  pamphlets,  to  those  gay  repositories, 
filled  with  the  active,  bustling,  and  ambitious  men  of  the  world. 
In  those  places  nothing  is  read  or  talked  of  but  what  is  happening 
at  the^  very  moment — a  day  generally  consigning  to  oblivion 
domestic  events,  however  singular  or  afflicting ;  even  the  revolu- 
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tions  of  empires  giving  place  in  a  week  to  a  newer  topic — even  to 
the  favoured  pantomime  of  the  day.  The  bookseller  who  stands 
behind  such  a  counter,  oolfccting  and  exposing  to  view  whatever 
may  be  thrown  upon  it,  without  perusal  or  examination — ^who  can 
have  no  other  possible  reason  for  supposing  that  he  sells  no  libels, 
except  the  absurd  supposition  that  no  libek  are  written — such  a 
man  is  wndonhtedlj  prima  facte  criminally  responsible;  a  responsi* 
bility  very  rarely  to  be  sttccesajfuUy  repelled.  Sale  of  a  libel  by  the 
master  of  such  a  shop,  however  pure  in  his  morals,  vnthout  the  most 
demonetroMve  evidence  on  his  part  to  repel  th£  presumption  arising 
from  tlie  act,  is  unquestionably  evidence  of  publishing  the  book  in 
the  criminal  acce{)tation  of  publication,  because,  in  Uve  absence  of 
suck  evidence,  he  is  justly  taken  to  be  the  author  himself,  or  acting 
in  concert  with  him  in  giving  currency  and  circulation  to  his 
work.  I  pray  you,  gentlemen,  to  recollect  that  neither  »ow;,  nor  ai 
any  former  period,  hsLve  I  ever  disputed  a  proposition  built  upon 
reason  and  matured  by  decisions  into  law.  JBut  Mr  Cuthell-s  shop 
is  of  a  directly  opposite  description,  and  gives  support  to  the  evi- 
dence, by  which  I  mean  to  repel  the  criminal  presumption  arising, 
prima  fade,  from  the  act  of  publication. 

He  resides  in  a  gloomy  avenue  of  Holbom.  No  coloured  lamps 
or  transparent  shop-glasses  dazzle  the  eye  of  vagrant  curiosity,  as 
in  the  places  I  have  alluded  to.  As  in  the  shops  of  fashion  nothing 
scarcely  is  sold  which  the  sun  has  gone  down  upon,  so  in  his  house 
nothing  almost  is  to  be  seen  that  is  not  sacred  to  learning  and  con- 
secrated by  time.  There  is  not  a  greater  difference  between 
Lapland  and  Paris,  than  between  the  shops  I  have  adverted  to  and 
that  of  Mr  Cuthell.  There  you  find  the  hunter  after  old  editions — 
the  scholar,  who  is  engaged  in  some  controversy,  not  concerning 
modem  nations,  but  people  and  tongues  which  have  for  centuries 
passed  away,  and  which  continue  to  live  only  in  the  memory  of  the 
antiquary.  Whilst  crowds  in  the  circles  of  gaiety  or  commerce  are 
engaged  at  other  libraries  in  the  bitterness  of  pohtical  controversy, 
the  pale  student  sits  soberly  discussing  at  Mr  Cuthell's  the  points 
of  the  Hebrews  or  the  acc^its  of  the  Greeks.  Mr  Cuthell,  gentle- 
men, takes  no  personal  merit  from  this  distinction  from  other  book- 
sellers. It  is  not  from  superior  taste  or  virtue,  or  from  prudent 
caution,  that  he  pursues  this  course,  but  because  he  finds  his  profit 
in  adhering  to  a  particular  and  well-known  branch  of  bookselling, 
as  eveiy  man  will  always  find  the  surest  profit  in  sticking  to  his 
own  line  of  businesa  We  lawyers  find  our  profit,  for  the  very 
same  reason,  in  practising  in  one  court  instead  of  scorning  West- 
minster Hall ;  because  men  are  supposed,  by  their  steadiness  to 
one  object,  to  know  what  they  are  about 

When  I  shall  have  made  out  this  situation  of  Mr  Cuthell,  and 
have  shown  his  only  connexion  with  the  work  in  question  from  his 
literary  connexion  with  ite  learned  author,  I  shall  have  made  out  a 
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case  which  will  clearly  amount  to  a  legal  defence  as  an  innocent 
publisher. 

I  proceed  to  this  defence  with  the  greater  satisfaction,  as  it  is 
not  only  without  possible  injury  to  the  defendant,  but  in  every 
possible  event  must  contribute  to  his  safety.  If  I  succeed,  I  am  at 
no  man's  mercy ;  if  I  fail,  even  the  very  unsuccessful  approach  to 
a  legal  justification  will  present  a  case  for  mitigation,  which 
the  candour  and  justice  of  my  learned  friend  will  undoubtedly 
respect. 

Mr  Cuthell  had  been  applied  to  by  Mr  Wakefield  near  a  year 
before  this  little  sudden  performance  had  an  existence,  to  sell  all 
his  workSf  which  had  been  sold  before  by  a  most  respectable  book- 
seller who  had  just  retired  from  trade.  It  is  but  justice  at  once  to 
Mr  Wakefield  and  to  Mr  Cuthell,  to  say  that  the  works  of  the 
former,  which  were  numerous,  were  exemplary  for  their  piety  and 
learning,  and  that  the  character  of  the  author  fully  corresponded 
with  the  inferences  to  be  collected  from  his  publications.  He 
was  a  most  retired  and  domesticated  scholar,  marked  and  dis- 
tinguished by  a  warm  and  glowing  zeal  for  the  Christian  religion ; 
aud  what  removed  him  from  every  possible  suspicion  in  the  mind 
of  Mr  Cuthell,  or  of  any  man  living,  as  being  engaged  in  schemes 
for  the  introduction  of  anarchy  and  irreligion,  his  most  recent 
publications,  which  had  been  committed  to  Mr  Cuthell  for  sale, 
were  his  answers  to  Mr  Paine's  attack  upon  the  doctrines  of  Chris- 
tianity, which  Mr  Wakefield  had  not  merely  refuted  by  argument, 
but  stigmcUised  in  terms  ofthejustest  indignation.  This  scorn  and 
resentment  at  the  works  I  have  alluded  to  was  surely  a  full  earnest 
of  opinions  which  characterised  a  friend  to  religion,  to  harmony, 
peace,  and  good-will  to  men ;  and  Mr  Cuthell  knew  at  the  same 
time  when  the  selling  of  this  reply  to  the  Bishop  of  Landaff  was 
first  proposed  to  him,  that  Mr  Wakefield  had  before  written  to  him 
on  subjects  of  religious  controversy,  and  that  that  excellent  prelate 
held  his  general  character  in  respect.  There  is  nothing,  therefore, 
upon  ear3i  which  amounts  even  to  incaution  in  the  nttle  which 
follows  to  complete  the  statement  of  his  case. 

Mr  Wakefield  having  printed  the  pamphlet  by  Mr  Hamilton,  his 
own  printer,  without  the  smallest  previous  communication  with  Mr 
Cuthell,  he  brought  him  the  fonn  of  the  advertisement  when  it 
was  ready  for  sale,  and  desired  him  to  send  it  for  insertion  in  the 
newspapers  marked  in  the  margin  of  it ;  and,  at  the  same  time, 
desired  Hamilton,  his  printer,  to  send  the  books,  already  priivted^ 
to  his  shop.  This  was  over-night  on  the  31st  of  tfanuaiy.  Some  of 
the  books  were  accordingly  sent  over-night,  and  the  rest  next  day. 

The  advertisements  having  appeared  in  the  morning  papers,  Mr 
Cuthell  was,  of  course,  applied  to  for  them  by  booksellers  and  others, 
and  sold  them  accordingly,  not  because  he  sold  everything^  much  less 
works  on  political  subjects^  and,  least  of  all,  by  udmown  authors ; 
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but  because  his  mind  was  fully  prepossessed  that  the  work  he  was 
selling  was  an  added  publication  to  the  long  catalogue  of  Mr  Wake- 
fields  other  toritings,  the  character  of  all  which,  for  learning  and 
morals,  had  been  universally  acknowledged,  and  whose  character 
for  both  had  ever  been  undisputed.  The  book  having  become 
offensive,  Mr  Cuthell  was  put  in  process  by  the  Crown,  and  the 
service  of  it  on  his  person  was  the  first  intimation  or  suspicion  he 
had  that  the  book  was  different  from  the  many  others  which  he 
had  long  been  in  the  course  of  selling  without  offence  or  question. 
It  is  scarce  necessary  to  add,  that  he  then  discontinued  the  sale, 
and  sent  back  the  copies  to  the  author. 

This,  gentlemen,  is  the  case  as  it  will  be  established  by  proof. 
I  shall  not  recapitulate  the  principle  of  the  defence  which  you  ate 
already  in  possession  of,  much  less  the  application  of  the  evidence 
to  the  principle,  which  appears  to  me  to  be  self-evident,  if  the 
principle  [can  be  supported;  and  if  it  be  denied  or  disputed,  I 
only  desire  to  remark,  that  no  person  in  my  station  who  has  ever 
made  a  point,  desiring  the  law  to  be  reserved  to  him,  has  ever 
been  refused  by  the  noble  and  learned  Judge — I  mean  the  right  of 
having  the  facts  found  by  special  verdict,  that  the  law  may  be 
settled  by  the  ultimate  jurisdiction  of  the  country,  because  judges 
at  nisi  prius  must  follow  the  current  of  authorities,  however  erro- 
neous the  sources  of  them  may  be.  //  you,  the  jury,  therefore, 
shall,  from  the  evidence,  believe  that  Mr  Cuthell  was  innocent  in 
intention,  you  may  find  the  publication^  and  negative  the  intention 
charged  by  the  record ;  by  doing  which,  if  the  defendant  be  legally 
guilty,  the  Crown,  notwithstanding  that  negative,  will  be  entitled  to 
judgment ;  whereas,  if  you  find  a  general  verdict  of  guilty,  the  term 
guilty,  in  the  general  finding,  will  comprehend  your  opinion  of  the 
criminal  intention  charged,  though  it  was  not  your  intention  to 
find  it ;  and  Mr  Cuthell  will  not  be  allowed  to  controvert  that 
finding  as  a  fact,  although  you,  the  juiy,  actually  rejected  it,  his 
guilt  being  part  of  your  verdict,  and  conclusive  of  the  intention 
which  you  disbelieved. 

With  regard  to  the  book  itself,  though  I  leave  its  defence  to  its 
eminently  learned  author,  yet  there  are  some  passages  which  I 
camiot  help  noticing.  {Here  Lord  Erskine  commented  upon 
several  o/them,  and  then  concluded  as  follows.)  I  was  particu- 
larly struck,  indeed,  that  the  following  passage  should  have  made 
any  part  of  the  indictment : — "  We,  sons  of  peace,  see,  or  think 
we  see,  a  gleam  of  glory  through  the  mist  which  now  envelopes  our 
horizon.  Great  revolutions  are  accomplishing  ;  a  general  fermen- 
tation is  working  for  the  purpose  of  general  refinement  through 
the  universe." 

It  does  not  follow  from  this  opinion  or  prepossession  of.  the 
author,  that  he  therefore  looks  to  the  consummation  of  revolutions 
in  the  misery  or  destruction  of  his  own  country.    The  sentiment 
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is  the  very  reverse :  it  is,  that  amidst  tliis  coDtioued  scene  of 
horror  which  confounds  and  overwhehns  the  human  imagination, 
he  reposes  a  pious  confidence,  that  events^  which  appear  evil  on  the 
surface,  are,  in  the  contemplation  of  the  wise  and  benevolent 
Author  of  all  things,  leading  on  in  their  consequences  to  good,  the 
prospect  of  which  Mr  Wakefield  considers  "as  a  gleam  of  glory 
through  the  mist  which  now  envelopes  our  horizon. '  I  confess  for 
one,  that,  amidst  all  the  crimes  and  horrors  which  I  certainly 
feel  mankind  have  to  commiserate  at  this  moment,  perhaps 
beyond  the  example  of  any  former  period — crimes  and  norrors 
which,  I  trust,  my  humanity  revolts  at  as  much  as  any  other 
man's — I  see  nothing  to  fear  for  our  country  or  its  (Jovernment, 
not  onlv  from  what  I  anticipate  as  their  future  consequences,  but 
from  what  they  have  produced  already.  I  see  nothing  to  fear  for 
England  from  the  destruction  of  the  monarchy  and  priesthood 
of  France ;  and  I  see  much  to  be  thankful  for  in  the  destruc- 
tion of  papal  tyranny  and  superstition*  There  has  been  a  dreadful 
scene  of  misfortune  and  of  crime,  but  good  has,  through  all 
times,  been  brought  out  of  evil.  I  think  I  see  something  that 
is  rapidly  adviEUQcing  the  world  to  a  higher  state  of  civilisation 
and  happiness,  by  the  destruction  of  systems  which  retarded  both. 
The  means  have  been,  and  will  be,  terrible,  but  they  have  been, 
and  will  continue  to  be,  in  the  hand  of  God.  I  think  I  see  the 
awful  arm  of  Providence,  not  stopping  short  here,  but  stretched 
out  to  the  destruction  of  the  Mohammedan  tyranny  and  supersti- 
tion also.  I  think  I  see  the  freedom  of  the  whole  world  matur- 
ing through  it;  and  so  far  from  the  evils  anticipated  by  many 
men,  acting  for  the  best,  but  groping  in  the  dark,  and  running 
against  one  another,  I  think  I  see  future  peace  and  happiness 
arising  out  of  the  disorder  and  confusion  that  now  exists,  as  the 
sun  emerges  from  the  clouds ;  nor  can  I  possibly  conceive  how  all 
this  ruin,  falling  upon  tyrannous  and  bla^hemous  establish- 
ments, has  the  remotest  bearing  against  the  noble  and  enlight- 
ened system  of  our  beloved  country.  On  the  contrary,  she  has 
been  the  da^-star  of  the  world,  purifying  herself  from  age  to  age, 
as  the  earliest  light  of  heaven  shone  in  upon  her ;  and  spreading 
with  her  triumphant  sails  the  influence  of  a  reformed  religion  and 
a  well-balanced  liberty  throughout  the  world.  If  England,  then, 
is  only  true  to  the  principles  of  her  own  excellent  constitution,  the 
revolt  of  other  nations  against  their  own  systems  cannot  disturb 
her  Government.  But  what,  after  all,  is  my  opinion,  or  the  judg- 
ment of  the  Court,  or  the  collective  judgment  of  all  human 
beings  upon  the  scenes  now  before  us  ?  We  are  like  a  swarm  of 
ants  upon  an  ant-hill,  looking  only  at  the  surface  we  stand  on ; 
yet  affecting  to  dispose  of  the  universe,  and  to  prescribe  its  course, 
when  we  cannot  see  an  inch  beyond  the  little  compass  of  our 
transient  existence.    I  cannot,  therefore,  bring  myself  to  compre- 
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hend  how  the  author's  opinion,  that  Providence  will  bring,  in 
the  end,  all  the  evils  which  afflict  surrounding  nations  to  a  happy 
and  glorious  consummation,  can  be  tortured  into  a  wish  to  subvert 
the  Government  of  his  country. 

The  Attomey-Gteneral  has  admitted — I  notice  it  to  his  honour, 
because  all  attorney-generals  have  not  been  so  manly  and  liberal 
— ^the  Attorney-General  has  admitted  that  he  cannot  seek,  in  this 
land  of  liberty,  to  deny  the  right  of  every  subject  to  discnss,  with 
freedom,*the  principles  of  our  constitution — to  examine  its  compo- 
nent parts,  and  to  reason  upon  its  imperfections,  if,  in  his  opinion, 
imperfections  are  to  be  found  in  it.  Now  this  just  admission  cannot 
be  qualified  by  a  harsh  and  rigorous  scrutiny  into  the  language 
employed  in  the  exercise  of  this  high  and  useful  privilege.  It  never 
can  be  said  that  you  may  tickle  corruption  with  a  straw,  but  that 
you  must  not  shake  it  at  its  root.  The  true  criterion,  there- 
fore, comes  round  again,  at  last,  to  the  mind  and  intention, 
which,  by  taking  the  whole  work  together,  and  the  character  of 
its  author,  into  consideration,  it  is  your  office  to  determine ;  and 
the  concluding  sentence  of  this  publication,  in  which  Mr  Wake- 
field must  candidly  be  supposed  to  have  summed  up  the  purpose 
and  application  of  his  work,  is  quite  decisive  of  its  spirit  and 
purpose — ^viz.,  that  instead  of  looking  to  new  sources  of  taxation 
to  support  the  continuance  of  loar,  the  safety  of  our  country 
would  better  be  consulted  in  making  an  efiTort  towards  peace^ 
which,  if  defeated  by  the  fraud  or  ambition  of  our  enemy, 
would  unite  every  heart  and  hand  in  our  defence.  Hear  his 
own  concluding  words : — **  Restobe  the  spirit  of  your  constitu- 
tion, correct  your  abuses,  and  calm  your  temper ;  then  (and 
surely  they  who  have  been  successful  in  their  predictions  through 
all  this  conflict  have  more  leason  to  expect  attention  to  their 
opinions  than  those  who  have  been  invariably  wrong),  then,  I 
say,  solicit  peace ;  and,  take  my  word  for  it,  the  French  Republic, 
so  far  from  insisting  on  any  concessions  of  humiliation  and  dis- 
grace, will  come  forward  to  embrace  you,  will  eagerly  accept 
your  friendship,  and  be  proud  of  a  connexion  with  the  first 
PEOPLE  in  the  universe.  Should  I  be  mistaken  in  this  event, 
and  have  formed  a  wrong  judgment  of  their  temper  and  de- 
signs, still  the  good  effect  of  this  advice  will  be  an  inestimable 
acquisition — a  vigorous  and  generous  unanimity  among  our- 
selves/' 

In  the  defence  I  have  made,  there  are  but  few  passages  I  have 
noticed.  Respecting  those,  I  am  entitled  to  the  protection  of  your 
candour ;  but  you  are  not  to  conclude  that  the  others  are  indefen- 
sible because  I  do  not  defend  them — ^the  defence  of  the  book  (as  I 
before  observed  to  you)  being  placed  in  other  hands  more  fit  to 
manage  it ;  and  it  would  have  been  out  of  my  province,  in  Mr 
Cuthell's  case,  to  have  entered  more  at  large  into  the  subject 
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THE  PB0GEEDIN08  against  Sackvillb,  Earl  of  Thanet, 
AND  OTHERS,  foT  a  Mtsdemeanmir,  Tried  at  the  Bar  of  the  Court 
of  King's  Bench,  on  the  25tA  of  April  1799. 

THE  SUBJECT. 

The  following  proceedings  against  the  Earl  of  Thanet  and  others,  as 
taken  in  shorthand  by  Mr  William  Ramsay,  an  eminent  shorthand 
writer,  and  published  after  the  trial  by  Robert  Fergusson,  Esq.,  one  of 
the  defendants,  requires  no  preface.  Lord  Erskine's  speech  for  that 
nobleman,  and  for  Mr  Fergusson  and  Mr  O'Brien,  would  have  lost  all 
its  force  and  interest  if  any  part  of  the  trial  had  been  abridged,  because 
it  is  entirely  a  speech  upon  tfivd  voce  evidence,  and  upon  a  subject,  too, 
which  was  a  constant  appeal  to  a  variety  of  facts  and  minute  circum- 
stances related  by  a  great  number  of  witnesses ;  a  species  of  forensic 
eloquence,  as  was  most  justly  observed  in  the  brilliant  and  interesting 
criticism  of  the  former  volumes  in  the  Edinburgh  Review,  of  which  we 
have  no  examples  in  the  ancient  world,  but  of  which  every  day,  or  rather 
every  hour,  in  the  British  courts  of  justice,  might  furnish  instances 
worthy  of  preservation  and  admiration. 

To  relieve  the  reader  from  attending  to  the  precise  form  of  the  indict- 
ment, which  is  prefixed  to  the  proceedings,  we  cannot  better  or  more  cor- 
rectly state  the  substance  of  it  than  in  Lord  Erskine's  own  words  in  the 
prefatory  part  of  his  address  to  the  jury. 

'^In  adverting  to  what  the  charge  is,  I  need  not  have  recourse 
to  the  abstract  I  have  made  of  this  information.  The  substance  and 
common  sense  of  it  is  this  :  That  Mr  Arthur  O'Connor  had  been  brought 
by  legal  process  into  the  custody  of  the  Sheriff  of  Kent ;  that  a  special 
commission  had  assembled  at  Maidstone  to  try  him  and  others  for  high 
treason ;  that  upon  the  opening  of  the  commission  he  had  been  again 
committed  by  the  Court  to  the  same  custody ;  that  he  was  afterwards 
again  brought  up  to  the  bar  and  found  not  guilty ;  and  that  after  he  was 
so  acquitted,  hut  before  he  was  in  strict  form  discharged  by  the  order  of 
the  Court,  the  defendants  conspired  together  to  rescue  him.  This  is  the 
essence  of  the  charge.  The  disturbance  of  the  Court,  and  the  assaults 
stated  in  the  different  counts  of  the  information,  are  only  the  overt  acts 
charged  to  have  been  done  in  pursuance  of  the  purpose  to  rescue  the 
prisoner." 

This  trial  was  at  the  time  a  great  subject  of  political  animosity ;  bat, 
faithful  to  the  plan  of  this  work,  we  refrain  from  all  observations.  We 
present  the  proceedings  to  the  public,  leaving  the  result  to  every  man's 
own  opinion,  assisted,  as  we  have  already  said  in  our  original  preface,  by 
the  public  voice  and  judgment 
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THE  INFORMATION. 

The  information  was  opened  by  Mr  Abbott,  and  is  as  follows : — 
Kent,  to  wit — Be  it  remembered  that  Sir  John  Scott,  Knight, 
Attorney-General  of  our  present  sovereign  lord  the  King,  who  for 
our  said  lord  the  King  in  this  behalf  prosecuteth,  in  his  proper 
person  cometh  here  into  the  court  of  our  said  lord  the  King,  before 
the  King  himself  at  Westminster,  on  Wednesday  next,  after  three 
weeks  of  the  Holy  Trinity  in  this  same  term  ;  and  for  our  said  lord 
the  King  giveth  the  Court  here  to  understand  and  be  informed, 
that  heretofore,  to  wit,  on  Monday  the  twenty-first  day  of  May,  in 
the  thirty-eighth  year  of  the  reign  of  our  sovereign  lord,  George 
the  Third,  now  King  of  Great  Britain,  and  so  forth,  a  special 
session  of  oyer  and  terminer  and  gaol  delivery  was  holden  by 
adjournment  in  and  for  the  county  of  Kent,  at  Maidstone,  in  the 
said  county,  before  Sir  Francis  Buller,  Baronet,  one  of  the  Justices 
of  our  said  lord  the  King  of  his  Court  of  Common  Pleas,  John 
Heath,  Esq.,  one  other  of  the  Justices  of  our  said  lord  the  King  of 
his  Court  of  Common  Pleas,  Sir  Soulden  Lawrence,  Knight,  one  of 
the  Justices  of  our  said  lord  the  King  assigned  to  hold  pleas  before 
the  King  himself,  Samuel  Shepherd,  Esquire,  one  of  the  Seijeants 
of  our  said  lord  the  King,  learned  in  the  law,  and  others  their 
fellows,  Justices  and  Commissioners  of  our  said  lord  the  King, 
assigned,  by  letters-patent  of  our  said  lord  the  King  under  the 
great  seal  of  Great  Britain,  to  inquire,  by  the  oath  of  good  and 
lawful  men  of  the  said  county  of  Kent,  of  all  high  treasons,  and 
misprisions  of  high  treason,  other  than  such  a«  relate  to  the  coin 
of  our  said  lord  the  King,  within  the  county  aforesaid  done, 
committed,  or  perpetrated  ;  and  the  said  treasons,  and  misprisions 
of  treason,  according  to  the  laws  and  customs  of  England,  for  that 
time  to  hear  and  determine  ;  and  also  assigned  and  constituted,  by 
the  letters-patent  of  our  said  lord  the  King,  under  the  great  seal  of 
Great  Britain,  to  deliver  the  gaol  of  our  said  lord  the  King  of  the 
said  county  of  Kent  of  the  prisoners  therein  being  and  detained 
on  the  nineteenth  day  of  March,  in  the  thirty-eighth  year  aforesaid, 
or  who  should  be  therein  detained  before  the  tenth  day  of  April  in 
the  same  year,  for  or  on  account  of  any  high  treasons,  or  misprisions 
of  high  treason,  other  than  such  as  relate  to  the  coin  of  our  said 
lord  the  King.  At  which  said  session  so  then  and  there  holden  as 
aforesaid  before  the  Justices  and  Commissioners  above  named,  and 
others  their  fellows  aforesaid,  came  Arthur  O'Connor,  Esquire,  in 
the  custody  of  John  Plumptre,  Esquire,  SheriflF  of  the  said  county 
of  Kent,  and  which  said  Arthur  O'Connor  was,  and  had  been, 
detained  in  the  gaol  of  our  said  lord  the  King  of  the  said  county 
of  Kent  before  tne  tenth  day  of  April  in  the  year  aforesaid,  to  wit, 
on  the  seventh  day  of  April  in  the  same  year,  for  and  on  account 
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of  high  treason,  to  wit,  at  Maidstone  aforesaid:  and  the  said 
Arthur  O'Connor  being  then  and  there,  to  wit,  at  the  said  session 
so  holden  as  aforesaid,  brought  to  the  bar  in  his  own  proper  person, 
was  then  and  there  committed  by  the  Justices  and  Commissioners 
above  named,  and  others  their  fellows  aforesaid,  to  the  custody  of 
the  same  SheriflF;  and  so  being  in  the  custody  of  the  said  Sheriff, 
was  then  and  there,  at  the  same  session  so  holden  as  aforesaid, 
tried  by  the  jurors  of  a  certain  jury  of  the  county  of  Kent  in  that 
behalf  duly  impannelled  and  returned,  and  chosen,  tried,  and 
sworn,  for  and  upon  certain  high  treasons  not  relating  to  the  coin 
of  our  said  lord  the  King,  specified  and  charged  upon  him  in  and 
by  a  certain  indictment  heretofore,  to  wit,  at  a  previous  holding  of 
the  same  session  before  the  said  Sir  Francis  BuUer  and  John 
Heath,  and  others  their  fellows,  Justices  and  Commissioners 
assigned  as  aforesaid,  duly  found,  returned,  and  presented  against 
him  by  the  jurors  of  a  oertain  other  jury  of  the  said  county  of 
Kent  duly  sworn  and  charged  to  inquire  for  our  said  lord  the  King 
for  the  body  of  the  same  county,  and  to  which  said  indictment  he 
had  theretofore  pleaded  that  he  was  not  guilty  of  the  premises 
therein  specified  and  charged  upon  him:  and  the  said  Arthur 
O'Connor  then  being  in  the  custody  of  the  said  Sheriff  as  afore- 
said, was  then  and  there,  at  the  same  session,  by  the  jurors  by 
whom  he  was  so  tried  as  aforesaid,  found  not  guilty  of  the 
premises  in  and  by  the  said  indictment  specified  and  charged  upon 
him,  as  by  the  record  and  proceedings  thereof  more  fully  appears. 
And  the  said  Attorney-General  for  our  said  lord  the  King  further 
giveth  the  Court  here  to  understand  and  be  informed,  that  the 
Right  Hon.  Sackville,  Earl  of  Thanet,  late  of  Maidstone,  in  the 
county  of  Kent;  Robert  Fergusson,  late  of  the  same  place, 
barrister-at-law ;  Thomas  Gunter  Browne,  late  of  the  same  place, 
Esquire ;  Dennis  O'Brien,  late  of  the  same  place,  Esquire ;  and 
Thomas  Thompson,  late  of  the  same  place,  Esquire,  weU  knowing 
the  premises  aforesaid,  but  unlawfully  and  maliciously  devising  and 
intending  to  impede  the  course  of  public  justice,  and  to  break  the 
peace  of  our  said  lord  the  King,  and  to  interrupt  and  disturb  the 
Justices  and  Commissioners  of  our  said  lord  the  King  above 
named,  and  others  their  fellows  aforesaid,  in  the  execution  of  their 
said  office,  and  to  prevent  and  hinder  the  due  and  peaceable 
holding  of  the  same  session,  did,  together  with  divers  other  riotous 
and  ill-diflposed  persons,  whose  names  are  to  the  said  Attorney- 
General  as  yet  unknown,  in  open  court,  at  the  same  session  so  then 
and  there  holden,  and  at  which  the  said  trial  was  so  had  as  afore- 
said, to  wit,  at  Maidstone  aforosaid,  in  the  presence  of  the  Justices 
and  Commissioners  of  our  said  lord  the  King  above  named,  and 
others  their  fellows  aforesaid,  and  before  any  order  or  direction  had 
been  made  or  given  by  the  same  Justices  and  Commissioners 
above  named,  and  others  their  fellows  aforesaid,  or  any  or  either  of 
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them,  for  the  discharge  of  the  said  Arthur  O'Connor  from  the 
custody  of  the  said  Sheriff,  and  before  the  said  Arthur  O'Connor 
was  discharged  from  the  custody  of  the  said  Sheriff,  to  wit,  on  the 
twenty-first  day  of  May,  in  the  thirty-eighth  year  aforesaid,  at 
Maidstone  aforesaid,  in  the  county  of  Kent,  with  force  and  arms 
make  and  cause  to  be  made  a  very  great  riot,  rout,  tumult,  and 
disturbance,  and  with  force  and  arms  riotously,  routously,  and 
tumultuously  attempt  and  endeavour  to  rescue  the  said  Arthur 
O'Connor  from  and  out  of  the  custody  erf  the  said  Sheriff,  so  that 
he,  the  said  Arthur  O'Connor,  might  go  at  large  whithersoever  he 
would,  and  also  aid  and  assist  the  said  Arthur  O'Connor  in  an 
attempt  by  him  then  and  there  made  to  rescue  himself,  and  escape 
and  go  at  large  ifrom  and  out  of  the  custody  of  the  said  Sheriff ; 
and  the  better  to  effect  such  rescue  and  escape,  did  then  and  there, 
at  the  same  session  so  holden,  and  at  which  the  said  trial  was  so 
had  as  aforesaid,  to  wit,  on  the  twenty-first  day  of  May,  in  the 
thirty-eighth  year  aforesaid,  at  Maidston^i  aforesaid,  in  the  open 
Court  aforesaid,  and  in  the  presence  aforesaid,  with  force  and 
arms,  and  with  sticks,  staves,  and  fists,  unlawfully,  riotously, 
routously,  and  tumultuously  make  an  assault  in  and  upon  one 
John  Rivett,  one  Edward  Fugion,  and  one  Thomas  Adams,  in  the 
peace  of  God  and  of  our  said  lord  the  King  then  and  there  being, 
and  them  the  said  John  Rivett,  Edward  Fugion,  and  Thomas 
Adams,  did  then  and  there  beat,  bruise,  wound,  and  ill-treat,  and 
thereby  then  and  there,  with  force  and  arms,  did  unlawfully, 
riotously,  routously,  and  tumultuously  impede  and  obstruct  the 
Justices  and  Commissioners  of  our  lord  the  King  above  named, 
and  others  their  fellows  aforesaid,  in  the  due  and  lawful  holding  of 
the  same  session,  and  the  execution  of  their  office,  for  a  long  space 
of  time,  to  wit,  the  space  of  one  hour,  to  the  damage  of  the  said 
John  Rivett,  Edward  Fugion,  and  Thomas  Adams ;  to  the  great 
contempt,  disturbance,  and  interruption  of  the  Justices  and  Com- 
missioners above  named,  and  others  their  fellows  aforesaid,  to  the 
great  terror  of  all  the  liege  and  peaceable  subjects  of  our  said  lord 
the  King  there  being,  in  contempt  of  our  said  lord  the  King  and  liis 
laws,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lord  the  King,  his  crown  and  dignity. 
And  the  said  Attorney-General  of  our  said  lord  the  King,  for 
our  said  lord  the  King,  further  giveth  the  Court  here  to  under- 
stand and  be  informed,  that  the  said  Sackville,  Earl  of  Thanet, 
Robert  Fergusson,  Thomas  Gunter  Browne,  Dennis  O'Brien,  and 
Thomas  Thompson,  well  knowing  all  the  premises  aforesaid,  but 
unlawfully  and  maliciously  devising  and  intending  to  impede  the 
course  of  public  justice,  and  to  rescue  and  cause  to  be  rescued  the 
8aid  Arthur  O'Connor,  so  being  in  the  custody  of  the  said  Sheriff 
as  aforesaid,  from  the  custody  of  the  said  Sheriff,  so  that  he  the 
said  Arthur  O'Connor  might  go  at  large  whithersoever  he  would, 
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did  afterwards,  to  wit,  at  the  same  session  so  then  and  there  holden, 
and  at  which  the  said  trial  was  so  had  as  aforesaid,  and  before  any 
order  or  direction  had  been  made  or  given  by  the  Justices  and 
Commissioners  of  our  said  lord  the  King  above  named,  and  others 
their  fellows  aforesaid,  or  any  or  either  of  them,  for  the  discharge 
of  the  said  Arthur  O'Connor  from  the  custody  of  the  said  sheriff, 
and  also  before  the  said  Arthur  O'Connor  was  discharged  from  the 
custody  of  the  said  sheriff,  to  wit,  on  the  twenty-first  day  of  May, 
in  the  thirty-eighth  year  aforesaid,  at  Maidstone,  in  the  county  of 
Kent,  with  force  and  arms  aid  and  assist  the  said  Arthur  O'Connor 
in  a  certain  other  attempt  by  him  then  and  there  made  to  rescue 
himself,  and  escape  and  go  at  large  from  and  out  of  the  custody  of 
the  said  SheriflF;  and  the  better  to  effect  such  rescue  and  escape  as 
last  aforesaid,  did  then  and  there,  with  force  and  arms,  and  with 
sticks,  staves,  and  fists,  unlawfully  make  a  certain  other  assault  in 
and  upon  the  said  Thomas  Adams,  in  the  peace  of  God  and  of  our 
said  lord  the  King  then  and  there  being,  and  in  the  aid  of  the 
said  Sheriff  then  and  there  also  being,  and  him  the  said  Thomas 
Adams  did  then  and  there  again  beat,  bruise,  wound,  and  ill-treat, 
to  the  great  damage  of  the  said  Thomas  Adams,  to  the  great 
contempt,  disturbance,  and  interruption  of  the  Justices  and 
Commissioners  above  named,  and  others  their  fellows  aforesaid, 
in  contempt  of  <jur  said  lord  the  King  and  his  laws,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  lord  the  King,  his  crown  and  dignity. 

And  the  said  Attorney-Greneral  for  our  said  lord  the  King  fur- 
ther giveth  the  Court  here  to  understand  and  be  informed,  that  at 
the  said  session  so  holden,  and  at  which  the  said  trial  was  so  had 
as  aforesaid,  to  wit,  at  Maidstone  aforesaid,  in  the  county  aforesaid, 
the  said  Sackville,  Earl  of  Thanet,  Robert  Fergusson,  Thomas 
Gunter  Browne,  Dennis  O'Brien,  and  Thomas  Thompson,  unlaw- 
fully and  maliciously  devising  and  intending  to  break  the  peace  of 
our  said  lord  the  King,  and  to  interrupt  and  disturb  the  Justices 
and  Commissioners  of  our  said  lord  the  King  above  named,  and 
others  their  fellows  aforesaid,  in  the  execution  of  their  office,  and 
to  prevent  and  hinder  the  due  and  peaceable  holding  of  the  said 
session,  did,  together  with  divers  other  ill-disposed  persons,  whose 
names  are  to  the  said  Attorney-General  as  yet  unknown,  at  Maid- 
stone aforesaid,  in  the  open  court  aforesaid,  and  in  the  presence  of 
the  Justices  and  Commissioners  above  named,  and  others  their 
fellows  aforesaid,  to  wit,  on  the  twenty-first  day  of  May,  in  the 
thirty-eighth  year  aforesaid,  unlawfully,  riotously,  routously,  and 
tiimultuously  assemble  and  gather  themselves  together  to  break 
the  peace  of  our  said  lord  the  King,  and  to  interrupt,  disturb,  and 
obstruct  the  Justices  and  Commissioners  above  named,  and  others 
their  fellows  aforesaid,  in  the  execution  of  their  office,  and  to  pre- 
vent and  hinder  the  due  and  peaceable  holding  of  the  said  session ; 


Digitized  by  VjOOQ IC 


THE  EARL  OF  THAKET  AND  OTHERS.  859 

and  being  so  assembled  and  gathered  together,  did  then  and  there, 
with  force  and  arms,  at  the  said  session  so  then  and  there  holden, 
and  at  which  the  said  trial  was  so  had  as  aforesaid,  in  the*open 
court  aforesaid,  and  in  the  presence  aforesaid,  with  force  and  arms, 
unlawfully,  riotously,  routously,  and  tumultuously  make  and  raise, 
and  cause  and  procure  to  be  made  and  raised,  another  very  great 
noise,  tumult,  not,  and  disturbance,  and  thereby,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  half  an  hour,  interrupt,  disturb, 
and  obstruct  the  Justices  and  Commissioners  above  named,  and 
others  their  fellows  aforesaid,  in  the  lawful  and  peaceable  holding 
of  the  said  session,  and  in  and  upon  the  said  John  Bivett,  Edward 
Fagion,  and  Thomas  Adams,  in  the  peace  of  God  and  of  our  said 
lord  the  King  then  and  there  being,  with  force  and  arms,  did 
then  and  there  make  another  assault,  and  them  the  said  John 
Bivett,  Edward  Fugion,  and  Thomas  Adams,  did  again  beat, 
bruise,  wound,  and  greatly  ill-treat,  to  the  great  damage  of  the  said 
John  Bivett,  Edward  Fugion,  and  Thomas  Adams,  to  the  great 
hindrance  of  public  justice,  to  the  manifest  disturbance  and  violation 
of  the  peace  of  our  said  lord  the  King,  to  the  great  hindrance,  ob- 
struction, and  contempt  of  the  Justices  and  Commissioners  above 
named,  and  others  their  fellows  aforesaid,  to  the  ^at  terror  of  all 
the  liege  and  peaceable  subjects  of  our  said  lord  the  King  there 
being,  in  contempt  of  our  said  lord  the  King  and  his  laws,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  lord  the  King,  his  crown  and  dignity. 

And  the  said  Attorney-General  of  our  said  lord  the  King,  for 
our  said  lord  the  King,  further  giveth  the  Court  here  to  under- 
stand and  be  informed,  that  at  a  certain  other  special  session  of 
oyer  and  terminer  and  gaol  delivery,  holden  by  adjournment  in  and 
for  the  county  of  Kent,  at  Maidstone,  in  the  said  county,  on  Mon- 
day, the  twenty-first  day  of  May,  in  the  thirty-eighth  year  aforesaid, 
before  Sir  Francis  Buller,  Baronet,  one  of  the  Justices  of  our  said 
lord  the  King  of  his  Court  of  Conmion  Pleas,  John  Heath, 
Esquire,  one  other  of  the  Justices  of  our  said  lord  the  King  of  his 
Court  of  Common  Pleas,  Sir  Soulden  Lawrence,  Knight,  one  of  the 
Justices  of  our  said  lord  the  King  assigned  to  hold  pleas  before  the 
King  himself,  Samuel  Shepherd,  Esquire,  one  of  the  Serjeants  of 
our  said  lord  the  King  learned  in  the  law,  and  others  their  fellows, 
Justices  and  Commissioners  of  our  said  lord  the  King,  by  our 
said  lord  the  King- duly  assigned  and  constituted  to  hold  the  same 
session,  the  said  Sackville,  Earl  of  Thanet,  Bobert  Fergusson, 
Thomas  Gunter  Browne,  Dennis  O'Brien,  and  Thomas  Thompson, 
unlawfully  and  maliciously  devising  and  intending  to  break  the 
peace  of  our  said  lord  the  King,  and  to  prevent  and  hinder  the 
due  and  peaceable  holding  of  the  said  last-mentioned  session,  did, 
together  with  divers  other  ill-disposed  persons,  whose  names  are  to 
the  said  Attorney-General  as  yet  unknown,  in  open  court,  at  and 
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during  the  continuance  of  the  said  last-mentioned  session,  and  in 
the  presence  of  the  Justices  and  Commissioners  last  above  named, 
and  others  their  fellows  aforesaid,  to  wit,  on  the  twenty-first  day  of 
May,  in  the  thirty-eighth  year  aforesaid,  at  Maidstone  aforesaid,  in 
the  said  county  of  Kent,  unlawfully,  riotously,  routously,  and 
tumultuously  assemble  and  gather  themselves  together  to  break  the 
peace  of  our  said  lord  the  King,  and  to  prevent  and  hinder  the 
due  and  peaceable  holding  of  the  said  last-mentioned  session ;  and 
being  so  assembled  and  gathered  together,  did  then  and  there,  with 
force  and  arms,  at  the  said  last-mentioned  session,  in  the  open  court 
last  aforesaid,  and  in  the  presence  last  aforesaid,  unlawfully,  riot- 
ously, routously,  and  tumultuously  make  and  raise,  and  cause  and 
procure  to  be  made  and  raised,  another  very  great  noise,  rout, 
tumult,  riot,  and  disturbance,  and  thereby  for  a  long  space  of  time, 
to  wit,  the  space  of  half  an  hour,  interrupt,  disturb,  and  obstruct 
the  Justices  and  Commissioners  last  above  named,  and  others  their 
fellows  last  aforesaid,  in  the  lawful  and  peaceable  holding  of  the 
said  last-mentioned  session,  to  the  great  hindrance  of  public  justice, 
to  the  contempt  and  interruption  of  the  Justices  and  Commis- 
sioners last  above  named,  and  others  their  fellows  aforesaid,  to 
the  manifest  disturbance  and  violation  of  the  peace  of  our  said  lord 
the  King,  to  the  great  terror  of  all  the  li^e  and  peaceable  subjects 
of  our  said  lord  the  King  there  being,  in  contempt  of  our  said  lord 
the  King  and  his  laws,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  said  lord  the  King,  his 
crown  and  dignity. 

And  the  said  Attorney-General  of  our  said  lord  the  King,  for 
our  said  lord  the  King,  further  giveth  the  Court  here  to  understand 
and  be  informed,  that  the  said  Sackville,  Earl  of  Thanet,  Robert 
Fergusson,  Thomas  Gunter  Browne,  Dennis  O'Brien,  and  Thomas 
Thompson,  unlawfully  and  maliciously  devising  and  intending  to 
break  the  peace  of  our  said  lord  the  King,  did,  together  with  divers 
( ther  Ul-disposed  persons,  whose  names  are  to  the  said  Attorney- 
General  as  yet  unknown,  on  the  twenty-first  day  of  May,  in  the 
thirty-eighth  year  aforesaid,  at  Maidstone  aforesaid,  in  the  county 
of  Kent,  unlawfully,  riotously,  routously,  and  tumultuously  assemble 
and  gather  themselves  together  to  break  the  peace  of  our  said  lord 
the  King ;  and  being  so  assembled  and  gathered  together,  did  then 
and  there,  with  force  and  arms,  unlawfully,  riotously,  routously,  and 
tumultuously  make  and  raise,  and  cause  and  procure  to  be  made 
and  mised,  another  very  great  noise,  rout,  tumult,  riot,  and  dis- 
turbance,  to  the  manifest  disturbance  and  violation  of  the  peace  of 
our  said  lord  the  King,  to  the  great  terror  of  all  the  liege  and 
I3eaceable  subjects  of  our  said  lord  the  King  there  inhabiting  and 
l)eing,  in  contempt  of  our  said  lord  the  King  and  his  laws,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  lord  the  King,  his  crown  and  dignity. 
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Whereupon  the  said  Attorney-General  of  our  said  lord  the  Kmg, 
who  for  onr  said  lord  the  King  in  this  behalf  prosecuteth,  for  our 
said  lord  the  King,  prayeth  the  consideration  of  the  Court  here  in 
the  premises,  and  that  due  process  of  law  may  be  awarded  against 
them,  the  said  Sackville,  Earl  of  Thanet,  Robert  Fergusson,  Thomas 
Gunter  Browne,  Dennis  O'Brien,  and  Thomas  Thompson,  in  this 
behalf,  to  make  them  answer  to  our  said  lord  the  King,  touching 
and  concerning  the  premises  aforesaid. 

Wherefore  the  Sheriflfof  the  said  county  of  Kent  was  commanded 
that  he  should  not  forbear,  by  reason  of  any  liberty  in  his  bailiwick, 
but  that  he  should  cause  them  to  come  to  answer  to  our  said  lord 
the  King  touching  and  concerning  the  premises  aforesaid. 

And  now,  that  is  to  say,  on  Wednesday  next  after  the  octave  of 
Saint  Hilary  in  this  same  term,  before  our  said  lord  the  King  at  West- 
minster, come  the  said  Sackville,  Earl  of  Thanet,  Robert  Fergusson, 
Thomas  Gunter  Browne,  Dennis  O'Brien,  and  Thomas  Thompson, 
by  Benjamin  Burnett,  their  clerk  in  court ;  and  having  heard  the 
said  information  read,  they  severally  say  that  they  are  not  guilty 
thereof,  and  hereupon  they  severally  put  themselves  upon  the 
countiy ;  and  the  said  Sir  John  Scott,  who  for  our  said  lord  the 
King  in  this  behalf  prosecuteth,  doth  the  like  ;  therefore,  &c. 

THE  ATTGRNEY-QENERAUS  SPEECH. 

May  it  please  tour  Lordships  and  Gentlemen  of  the  Jury, 
— I  can  veiy  unfeignedly  assure  you,  that  I  should  have  felt  infinite 
satisfaction,  if,  in  any  view  that  I  could  take  of  what  my  country 
required  of  me,  I  could  have  determined  not  to  have  instituted  the 
present  prosecution. 

Grentlemen,  many  reasons  would  have  influenced  me  to  act  upon 
that  wish*  The  first  and  the  most  important  is,  that  I  am  obliged, 
by  this  information,  to  impute  to  a  nobleman  who  is  one  of  the  de- 
fendants, and  to  the  gentlemen  whose  names  occur  upon  this  record 
as  the  other  defendants,  an  oflfence  which  appears  to  me  to  be  one 
of  the  most  heinous,  the  consideration  of  which  has  been  oflfered,  in 
the  history  of  our  law,  to  the  decision  of  a  jury. 

Gentlemen,  in  so  viewing  the  subject,  I  hope  I  may  be  allowed, 
though  I  am  the  prosecutor  of  this  nobleman  and  these  gentlemen, 
to  express  my  regret  that  I  am  to  make  such  an  imputation  in  a 
court  of  justice  with  respect  to  any  of  them ;  but,  gentlemen,  when 
I  consider  that  the  pure  administration  of  law  in  this  country  is 
the  great  security  upon  which  all  the  public  blessings  known  to  the 
coimtry  rest ;  when  I  recollect  that  it  is  absolutely  necessary  for  the 
free  and  uncontrolled  administration  of  that  justice,  that  those  who 
have  duties  relative  to  any  part  of  it  should  act  under  the  impres- 
sion that  they  are  perfectly  secure  in  the  administration  of  the  jus- 
tice of  the  country,  it  is  quite  impossible  for  me  to  act  upon  any 
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other  principle  but  this — namely,  that  it  must  be  known  that  the 
Attorney-Greneral  of  the  country  is  bound,  where  there  is  a  probable 
cause  to  impute  to  individuals  that  they  have  grossly  violated  that 
principle  which  requires  that  the  administration  of  justice  should 
be  safe,  to  put  upon  them  at  least  the  necessity  of  satisfying  a  jury 
of  the  country  that  they  are  innocent  of  that  charge. 

Gentlemen,  I  agree  that  the  charge  is  not  to  be  made  upon  light 
grounds  ;  that  circumstances  ought  to  be  laid  before  the  officer  of 
the  Crown,  which  may  justify  him  in  the  exercise  of  a  fair  and 
honourable  discretion  to  bring  forward  the  accusation ;  and  I  shall 
go  along  with  my  learned  friends  in  admitting,  that  the  circum- 
stance of  the  accusation  being  made,  by  no  means  decides  that  it 
is  justly  made.  It  is  for  you  carefully  and  anxiously  to  examine 
the  circumstances  of  the  evidence,  and  then  to  decide  whether  the 
first  appearances  of  guilt  have  been  also  attended  with  actual  guilt. 

Gentlemen,  the  information  states  to  you,  that  at  a  special 
session  of  oyer  and  terminer,  held  at  Maidstone  in  the  month  of 
May  last,  Mr  O'Connor,  together  with  several  other  persons,  were 
tried  for  the  crime  of  high  treason,  of  which  they  had  been  accused 
by  a  grand  jury  of  the  county  of  Kent  The  information  states, 
that  the  iury  had  found  four  of  the  defendants,  Mr  O'Connor  being 
one  of  the  four,  not  guilty  of  the  offence  with  which  they  were 
charged.  The  information  states,  that  before  he  was  discharged, 
these  defendants  (and  you  will  give  me  leave  to  point  out  particu- 
larly to  you  the  substance  of  the  different  charges  in  this  informa- 
tion) did,  in  open  court,  and  before  any  discharge,  make  a  riot,  and 
attempt  to  rescue  him  out  of  the  custody  of  the  sheriff;  that  they 
assaulted  three  persons  named  in  the  first  count  of  the  informa- 
tion, John  Bivett,  Edward  Fugion,  and  Thomas  Adams  ;  that  they 
riotously  impeded  and  obstructed  the  Commissioners  of  His  Majesty 
in  the  due  and  lawful  holding  of  the  session.  The  second  count 
charges  them  with  having,  before  the  discharge  of  Mr  O'Connor, 
assisted  him  to  rescue  himself  out  of  the  custody  of  the  sheriff,  and 
having  apsaulted  Thomas  Adams,  who  was  acting  in  aid  of  the 
sheriff  The  third  count- charges  them  with  having  made  a  riot  in 
open  court,  and  been  guilty  of  the  assault.  The  fourth  count  charges 
them  with  a  riot  in  open  court,  without  the  circumstance  of  the 
assault :  and  the  last  count  charges  them  with  a  riot,  without  any 
addition  of  circumstances ;  and  it  will  be  for  you  to  determine 
whether  they  are  guilty  of  all,  or  any  of  the  charges  stated  in  this 
information. 

Gentlemen,  I  will  endeavour  now  to  open  to  you  as  much  of  this 
case  as  may  enable  you  to  understand  as  much  of  this  evidence  as 
is  offered  to  you ;  not  entering  into  the  minutiae  of  the  evidence, 
but  endeavouring  to  assist  you  in  the  information  you  will  presently 
receive  from  the  witnesses,  by  stating  so  much  of  the  case  as  may 
make  it  intelligible  to  you,  without  presuming  to  ptate  more  to  you ; 
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because,  perhaps,  in  all  cases  where  justice  is  to  be  administered, 
more  particularly  in  criminal  cases,  it  would  be  my  wish  that  the 
jury  should  learn  it  from  those  who  are  to  state  it  upon  their  oaths, 
rather  than  receive  any  impression  from  the  person  standing  in  the 
situation  in  which  I  have  tne  honour  to  address  you. 

Grentlemen,  the  trial  at  Maidstone  was,  as  I  need  not  tell  those 
to  whom  I  have  the  honour  to  address  myself,  an  extremely  long 
one.  The  witnesses  on  both  sides  had  been  desired  to  withdraw 
from  the  court  previous  to  the  commencement  of  the  trial.  In  the 
natural  course  of  proceeding,  the  witnesses  for  the  defendants  were 
called  after  the  witnesses  for  the  prosecution ;  and  the  noblemen 
and  gentlemen  who  gave  evidence  in  favour  of  Mr  O'Connor  and 
the  other  defendants  m  that  trial  for  high  treason,  after  respectively 
giving  their  evidence,  remained  in  court.  It  may  be  necessary  for 
me  here  to  state  to  you  so  much  of  the  construction  of  the  court  as 
will  enable  you  to  understand  what  I  am  now  representing  to  you  ; 
you  will  have  plans  of  the  court  oflFered  to  you  by  and  bye,  in  order 
to  make  the  evidence  more  intelligible.  Give  me  leave  to  represent 
His  Majesty's  Commissioners  to  sit  in  the  place  where  the  learned 
Judges  now  sit ;  you  will  consider  the  jury  as  sitting  very  nearly  in 
the  position,  with  respect  to  the  Judges,  as  you  now  sit  with  relation 
to  the  Judges  who  now  sit  here.  The  counsel  for  the  prosecution 
sat,^  I  think,  in  that  part  of  the  court  where  that  gentleman  is  now 
sitting  with  a  yellow  waistcoat ;  and  above  them  was  a  place  in 
which  the  several  witnesses  were  examined. 

The  witnesses  were  therefore  directly  opposite  the  jury,  and  the 
prisoners  at  the  bar  were  removed  somewhat  behind  the  counsel, 
who  sat,  as  it  were,  in  the  place  where  I  am  now  standing,  there 
being  some  little  distance  between  them  and  the  prisoners,  who  were 
in  the  bar  behind. 

Grentlemen,  after  the  several  witnesses  had  been  examined  for  the 
prisoners,  most  of  them,  I  believe,  remained  in  court ;  and  I  should 
not  make  the  observation,  if  it  did  not  appear  to  me  material  with 
reference  to  the  present  case.  Indeed  I  should  not  be  justified  in 
making  the  observation,  if  I  did  not  find  it  to  be  material  to  the 
present  case ;  for  the  circumstance  of  the  witnesses  having  been  re- 
moved out  of  court  before  the  trial  began  was  extremely  favourable, 
— I  do  not  mean  to  say  otherwise  than  justly  so, — to  the  prisoners, 
because,  after  the  case  had  been  proved,  such  as  it  was,  on  the  part 
of  the  prosecution,  one  feels  it  a  little  difficult  to  believe,  that  if 
that  evidence  had  been  heard  by  the  witnesses  for  the  defendants, 
which  had  been  given  by  the  witnesses  for  the  prosecution,  the 
evidence  that  was  given  for  the  defendants  could  have  been  given  ; 
and  this  is  material  in  this  point  of  view,  because,  with  respect  to 
the  noble  lord  who  is  one  of  the  defendants  upon  this  record, 
and  with  respect  to  some  other  defendants  upon  this  record, 
although,  they  had  not  heard  the  evidence,  in  the  course  in  which 
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it  was  oflFered  to  the  attention  of  the  jury,  yet,  before  the  circum- 
stances happened  which  are  charged  in  this  information  as  circum- 
stances of  criminal  guilt,  no  one  of  the  defendants,  as  far  as  I  know, 
I  mean,  could  have  been  ignorant  of  the  circumstances  actually 

E roved  with  respect  to  Mr  O'Connor,  as  that  evidence  applied  to 
is  relation  to  England,  or  his  relation  to  Ireland  ;  and  I  will  state 
presently  the  use  I  mean  to  make  of  that  circumstance.  Gentlemen, 
m  the  course  of  the  afternoon  which  preceded  the  conclusion  of  the 
trial,  I  have  reason  to  believe  that  Lord  Thanet,  and  the  other 
persons  upon  this  record,  very  studiously  and  anxiously  placed 
themselves  in  that  part  of  the  court  in  which  they  could  act  with 
eflFect  with  respect  to  the  rescue  of  Mr  O'Connor. 

Gentlemen,  with  respect  to  one  of  the  defendants,  whom  as  a 
gentleman  in  the  professioato  which  I  belong,  I  certainly  prosecute 
with  all  the  regret  that  can  belong  to  that  circumstance,  but  which, 
at  the  same  time,  must  not  supersede  the  obligations  I  owe  to  the 
public— that  gentleman  had  been  in  court  during  the  whole  of  the 
trial :  he  had  been  counsel  for  some  or  one  of  the  prisoners ;  and 
he  was  placed,  in  consequence  of  the  duty  he  had  to  discharge,  in 
a  situation  in  which,  if  he  chose  so  to  exert  himself,  he  certainly 
could  be  useful  in  this  attempt  to  rescue  Mr  O'Connor.  With 
respect  to  the  noble  lord,  I  need  not,  I  am  sure,  in  this  place,  state 
to  you,  that  he  holds  in  this  country  the  character  of  a  hereditary 
member  of  the  constitution ;  and  with  respect  to  the  last  gentle- 
man whom  I  mentioned,  Mr  Fergusson,  I  take  leave  to  say,  besides 
the  general  duty  he  owed  to  the  public  in  a  matter  of  this  nature, 
there  was  another  very  high  duty  imposed  upon  him,  which  I  hope 
and  trust  gentlemen  who  sit  behind  me  will  never  forget — ^that  that 
gentleman,  as  a  barrister,  owed  a  duty  to  the  court — that  it  is  their 
bounden  duty,  that  it  is  a  very  sacred  duty  of  theirs,  instead  of 
interrupting  the  course  of  justice,  to  assist  it  in  every  fair,  honour- 
able, and  effectual  way. 

Gentlemen,  a  verdict  of  not  guilty  was  given  in  the  case  of  Mr 
O'Connor ;  and  here  I  am  very  ready  to  admit  this,  that  if  I  could 
have  persuaded  myself  that  the  circumstances  which  then  took 
place — namely,  that  Mr  O'Connor,  in  consequence  of  that  verdict, 
misconceiving  that  he  was  discharged,  and  acting  under  that  im- 
pulse, had  intended  merely  to  mix  himself  with  the  rest  of  the 
Court,  and  that  those  who  had  been  charged  with  the  care  of  his 
interests,  or  those  who  thought  well  of  him,  had  acted  upon  the 
impulse  of  the  feelings  of  that  moment,  which  might  certainly  have 
been  such  as  to  have  misled  men  who,  upon  better  consideration, 
would  not  have  so  acted — ^it  would  have  become  me  to  have  hesitated 
before  I  determined,  consistently  with  an  attention  tothe  public  safety 
and  to  the  public  interests,  to  have  instituted  this  prosecution. 

Now,  gentlemen,  before  I  proceed  to  state  to  you  the  circum- 
stances to  which  I  beg  your  serious  attention,  I  will  state  to  you 
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the  motives  with  which  I  do  it.  When  I  state  the  circumstance  of 
a  warrant  having  been  issued  to  apprehend  Mr  O'Connor,  con- 
ceiving, as  I  do,  that  some  persons  either  knew,  or  believed,  or  con- 
jectured, that  there  might  be  some  other  demand  of  justice  upon 
O'Connor,  and  that  therefore  they  were  determined  he  should  not 
remain  in  court  till  he  was  regu^rly  discharged,  for  the  purpose  of 
preventing  that  other  demand  of  justice  being  made  upon  him — I 
say  the  offence,  even  in  that  way,  is  of  so  aggravated  a  nature, 
that  I  have  no  wish  to  charge  it  higher  upon  the  record. 

Then,  gentlemen,  I  have  to  state  this  to  you:  When  the  verdict 
of  not  guilty  was  pronounced,  Mr  O'Connor  endeavoured  (it  will 
be  for  you  to  decide  whether  or  not  with  the  co-operation  of  the 
defendants  whose  names  occur  upon  this  record)  to  get  out  from 
the  place  in  which  he  stood  as  a  prisoner,  with  a  view  to  get  out  of 
court,  and  for  the  purpose  of  not  being  answerable  to  some  demands 
of  justice  which  he,  and  those  who  were  acting  with  him,  had 
reason  to  believe  would  be  made  upon  him,  if  he  stayed  till  he  was 
regularly  discharged. 

Gentlemen,  one  of  the  defendants  in  this  case,  I  mean  Mr 
Thompson,  a  member  of  Parliament,  was  bound,  certainly,  from 
liis  situation  as  a  subject  of  this  country,  and  bound  from  the  high 
situation  in  which  he  stands  in  the  country,  not  to  be  acting  in  the 
execution  of  such  a  purpose  as  this  information  imports :  but  you 
will  find  that  he,  together  with  Mr  O'Brien,  had  taken  great  pains, 
in  the  course  of  the  afternoon,  to  sift  from  certain  persons  who  will 
be  called  to  jon  as  witnesses,  one  of  whom,  indeed,  I  cannot  call, 
because  the  hand  of  God  has  removed  him  by  death,  but  who  would 
have  spoken  of  important  circumstances — I  mean  Fugion  the 
officer ;  but  I  think  you  will  find  very  satisfactory  evidence  inde- 
pendent of  that ;  and  I  should  not  have  mentioned  his  name,  but 
his  name  will  be  introduced  in  a  very  striking  manner  by  the  wit- 
nesses ; — you  will  find  that  Mr  O'Brien  and  Mr  Thompson  were,  in 
the  course  of  the  afternoon,  extremely  anxious  to  inquire,  and  to 
know  with  certainty,  whether  there  was  any  demand  of  justice 
upon  Mr  O'Connor,  supposing  him  to  be  acquitted  of  the  present 
charge. 

(Jentlemen,  you  will  hear  and  you  will  attend  to  the  evidence 
that  will  be  given  upon  that  part  of  the  case ;  and  when  the  con- 
duct of  Mr  Thompson  is  stated  to  you  by  the  persons  who  will 
relate  how  he  acted  at  the  moment  when  Mr  O'Connor  first 
attempted  to  escape  out  of  this  court,  you  will  then  consider  with 
yourselves,  whether  the  case  is  not,  by  that  evidence,  most  com- 
pletely made  out  against  Mr  Thompson.  I  distinguish  him  in  this 
part  of  the  case,  because,  according  to  the  evidence  which  I  have 
now  to  offer  to  you,  I  have  no  testimony.to  give  with  respect  to  Mr 
Thompson,  as  to  his  conduct  in  what  I  call  the  second  riot  which 
happened ;  and  I  think  it  right  to  say  so,  that  the  case  may  be 
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(lisembarrassed  in  the  first  instance,  and,  in  the  second,  that  I  may 
do  him  justice. 

Grentlemen,  yon  will  hear  what  part  Mr  Fei^usson  took  in  this. 
And  here  I  cannot  but  observe,  that  it  is  quite  impossible  that  I 
can  do  Mr  Fergusson  the  discredit  to  suppose,  that  he  could  be- 
lieve, after  the  evidence  he  had  heard,  that  it  was  so  unfit  that 
justice  should  make  any  other  demand  upon  Mr  O'Connor;  that  it 
was  fit  that  he  should  forcibly  resist  the  execution  of  that  demand 
if  it  was  made.  I  must  give  him  credit  for  his  professional  know- 
ledge ;  I  must  give  him  credit  for  the  accurate  knowledge  which 
he  must  have  h^  upon  the  occasion. 

But,  gentlemen,  it  does  not  rest  there ;  for  the  officer  being 
charged  to  arrest  Mr  O'Connor,  the  fact  was  made  known  to  the 
Court ;  and  the  learned  Judge  who  presided  there — I  mean  Mr  Jus- 
tice Buller,  whose  absence  1  cannot  but  lament,  when  I  recollect 
that  that  absence  is  occasioned  by  extreme  illness — Mr  Justice 
Buller  expressly  stated,  that  the  prisoners  were  not  to  be  discharged ; 
and  expressly  directed,  that  all  the  prisoners,  except  that  one  upon 
whom  sentence  of  death  was  to  be  passed,  should  oe  kept  back  for 
the  present.  This  was,  therefore,  a  distinct  notice  that  there  was 
an  act  to  be  done  upon  the  part  of  the  Court 

Now,  gentlemen,  be  so  good,  without  my  entering  into  a  detail 
of  that  evidence,  to  attend  to  the  circumstcmces  as  to  the  conduct 
of  the  different  defendants,  during  the  time  the  learned  Judge  was 
executing  the  painful  duty  of  passing  the  Rentence  of  death — ^giving 
your  attention  also  to  what  was  the  conduct  of  the  several  defend- 
ants when  this  notice  had  been  publicly  ^ven  in  court,  the  moment 
that  that  sentence  was  finished ;  and  unless  I  am  deceived,  indeed, 
with  respect  to  the  effect  of  that  evidence,  you  will  have  no  diffi- 
culty in  coming  to  this  conclusion,  that  those  defendants  did  mean 
to  take  Mr  O'Connor  out  of  the  reach  of  the  demands  which  it  had 
been  publicly  declared  justice  had  upon  him. 

Gentlemen,  I  do  not  know  how  the  defendants  are  to  deliver 
themselves  from  this  charge ;  because  I  will  give  any  case  to  my 
learned  friend  that  he  chooses  to  ask  of  me.  I  will  suppose  that  he 
was  absolutely  discharged ;  I  will  admit  that,  under  a  misconception 
that  there  was  no  other  demand  of  justice  upon  him,  they  supposed 
he  ought  to  be  liberated  immediately  under  the  circumstances  in 
which  he  stood,  and  that  that  was  a  mistake,  a  misapprehension. 
But,  gentlemen,  what  is  to  become  of  the  justice  of  the  country,  if 
such  an  example  is  to  be  set,  that  a  peer  of  this  realm,  and  a 
learned  gentleman  in  my  own  profession,  together  with  these  other 
gentlemen  named  in  this  record,  shall  take  the  justice  of  the  coun- 
try into  their  own  hands  ? — that  you  shall  hear  in  a  court  of  justice 
men  saying  to  a  prisoner,  "  Spring ! "  Another,  "  Put  out  the 
lights ! "  In  fact,  the  lights  were  put  out,  and  a  great  deal  of  con- 
fusion ensued,  which,  if  it  had  not  been  met  with  a  great  deal  of 
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spirit  by  the  witnesses  who  will  be  called  to  you,  no  man  could  be 
answerable  for  what  might  have  been  the  serious  consequences 
attending  it.  And  the  duty  imposed  upon  me  is  this — to  take  care 
of  you — to  take  care  of  the  learned  judges — to  take  care  of  all  who 
have  either  acted  in  the  administration  of  justice,  or  who  are  present 
with  those  who  are  acting  in  the  administration  of  justice ;  and  I 
should  have  been  deeply  responsible  if  I  had  not  instituted  this 
prosecution,  whatever  may  be  your  verdict  upon  the  circumstances 
of  the  case,  as  a  public  lesson  to  all  mankind  that  the  courts  of 
justice  must  be  treated  with  respect. 

Grentlemen,  I  presume  we  shall  have  evidence  given,  and  it  is 
very  fit  that  it  should  be  given,  whether  these  acte  were  done  in- 
tentionally, or  under  a  misconception.  It  may  admit  of  an  ex- 
planation of  that  sort ;  with  reference  to  which,  I  beg  leave  to  call 
your  attention  to  circumstances  very  material  for  that  attention, 
when  you  are  determining  upon  the  character  of  the  acts  done  by 
the  defendants,  and  the  view  with  which  they  did  those  acts.  It 
will  be,  for  instance,  for  Mr  Fergusson  to  explain  what  could  put 
into  the  hands  of  a  professional  man  a  stick,  with  which  he  at- 
tempted to  strike  at  those  who  were  executing  their  duty;  it  will 
be  for  him  to  explain  what  was  the  meaning  of  the  expressions 
which  he  used.  And  with  respect  to  the  noble  Lord  Thanet,  I  shall 
prove  to  you,  that  when  advice  was  given  to  him  that  it  would  be 
better  for  him,  in  the  high  and  great  situation  which  he  held,  to 
recommend  a  peaceable  demeanour,  to  endeavour  that  the  quiet  of 
the  court  should  be  kept,  that  that  noble  lord  expressed  himself  to 
this  effect,  *^  It  is  but  fair  that  he  should  have  a  run  for  it ; "  and 
when  you  couple  that  expression,  as  it  will  be  proved  by  respectable 
witnesses,  with  his  acts,  as  they  will  be  proved  by  respectable  wit- 
nesses, I  think  you  can  have  no  doubt  what  was  the  character  of 
the  acts,  and  what  the  intention  of  that  noble  lord. 

Grentlemen,  having  thus  stated  the  circumstances,  I  shall  pro- 
ceed to  call  the  witnesses.  I  am  perfectly  sure  that  you  will  give 
that  attention  which  is  due  to  the  public,  and  to  the  defendanta 
It  is  not  for  the  interests  of  lustice,  unquestionably,  that  any  man 
should  be  convicted  who  ought  not  to  be  convicted  ;  you  will  hear, 
therefore,  the  evidence  with  as  favourable  an  eye  to  the  several 
defendants  as  the  nature  and  interests  of  justice  will  permit ;  but, 
on  the  other  hand,  I  am  sure  you  will  remember,  that  no  station  or 
rank  in  life  ought  to  protect  any  man  from  the  operation  of  law ; 
and  in  truth,  in  a  moral  view,  the  higher  the  situation  of  men  who 
are  guilty  of  offences  of  this  nature,  the  higher  the  offence  is,  the 
more  that  offence  calls  for  punishment. 
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EVIDENCE  FOR  THE  CROWN. 
John  Stafford  sworn. 

Mr  Law.  My  Lord,  I  only  call  this  witness  at  present,  for  the 
purpose  of  producing  a  copy  of  the  record.  I  shall  afterwards  ex- 
amine him  more  at  large. 

Q.  You  are  clerk  to  Mr  Knapp,  clerk  of  assize  on  the  home 
circuit  ? 

A.  I  am.  (Produces  a  copy  of  the  record  of  the  conviction  of 
O'Coigly,  and  of  the  acquittal  of  O'Connor  and  others.) 

Q.  Have  you  examined  it  ? 

A.  I  have.    (It  was  read  by  Mr  Barlow.) 

Mr  Garrow.  We  proposed  to  have  troubled  Mr  Justice  Heath ; 
but  as  he  is  not  yet  come  down,  we  will  now  call  Mr  Serjeant 
Shepherd- 
Mr  Serjeant  Shepherd  sworn. — Examined  hy  Mr  Garbow. 

Q.  We  have  collected  from  the  record  that  you  were  one  of  the 
commissioners  appointed  to  try  certain  persons  at  Maidstone. 

A.  I  was. 

Q.  Did  you  attend  upon  the  bench  upon  that  occasion  ? 

A.  I  did. 

Q.  Do  you  remember  the  circumstance  of  the  jury,  after  they 
had  retired,  coming  into  court  to  deliver  their  verdict  ? 

A.  I  do. 

Q.  Are  you  acquainted  with  the  person  of  my  Lord  Thanet  ? 

A.  I  am.  I  haA  seen  my  Lord  Thanet  examined  as  a  witness 
on  that  day  for  Mr  O'Connor.     I  did  not  know  his  person  before. 

Q.  Are  you  acquainted  with  the  person  of  Mr  Dennis  O'Brien  ? 

A.  I  am. 

Q.  Are  you  acquainted  with  the  person  of  Mr  Gunter  Browne  ? 

A.  I  cannot  say  I  am.  I  knew  Mr  Gunter  Browne  a  great  many 
years  ago.  I  had  no  recollection  of  its  being  Mr  Gunter  Browne ; 
but  I  saw  a  person  upon  the  table,  after  the  riot  was  over,  who  was 
said  to  be  Mr  Gunter  Browne. 

Q.  Are  you  acquainted  with  Mr  Fergusson,  a  gentleman  at  the 
bar? 

A.  I  am. 

Q.  Are  you  acg^uainted  with  Mr  Thompson  ? 

A.  I  am  acquamted  with  the  person  of  Mr  Thompson ;  but  I  do 
not  recollect  seeing  Mr  Thompson  at  Maidstone. 

Q.  Be  so  good  as  state  to  the  Court  whether,  after  the  jury  had 
given  in  their  verdict,  and  judgment  of  death  had  been  pronounced 
upon  the  prisoner  who  was  convicted,  you  made  any  observation 
upon  any  of  these  persons,  or  their  conduct  ? 
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A,  After  the  jury  had  given  their  verdict,  and  indeed,  I  thinks 
at  the  time  the  jury  gave  their  verdict,  my  Lord  Thanet  was  stand- 
ing before  the  bar  at  which  the  prisoners  stood,  with  his  back  to 
the  prisoners,  and  his  face,  of  course,  towards  the  Court.  I  am  not 
quite  sure  whether  my  Lord  Thanet  was  on  the  bench  at  which  the 
solicitors  for  the  prisoners  stood,  or  whether  there  was  any  space 
between  the  bench  and  the  bar;  that  I  could  not  sufficiently 
observe. 

Mr  Garrow.  It  may  not  be  improper  here  to  state  (and  we 
shall  certainly  prove  it)  that  there  was  no  such  space.  I  believe 
everybody  knows  that  the  bench  to  which  the  learned  serjeant 
alludes  was  made  for  the  accommodation  of  the  solicitors,  and  was 
as  this  may  be,  supposing  this  to  be  the  bar  (describing  it). 

Mr  Serjeant  Shepherd.  My  Lord  Thanet  stood  with  his  face 
towards  the  Court,  and  his  back  to  the  prisoners :  he  was  rather  to 
the  right  hand  of  O'Connor;  I  don't  mean  upon  a  line  with 
O'Connor,  of  course,  but  rather  to  his  right  hand. 

Q.  May  I  interrupt  you  to  ask,  whether  the  right  hand  side  was 
the  side  upon  which  the  jailor  was  placed  ? 

A.  I  am  not  quite  sure  whether  it  was  the  side  on  which  the 
jailor  was  placed :  it  was  the  side  on  which  O'Coigly,  the  convicted 
prisoner,  stood;  and  it  was  the  side  on  which  the  Bow  Street 
officers  afterwards  endeavoured  to  advance; 

Mr  Erskine.  The  side  nearest  to  the  great  street  of  Maidstone  ? 

Mr  Gabrow.  Certainly  so,  which  is  the  side  on  which  we  all 
know  the  jailor  is  placed. 

Q.  You  recollect  the  jailor  has  a  box  on  that  side  next  the  great 
street? 

A.  I  recollect  he  ha»,  and  therefore  it  was  certainly  on  that  side 
on  which  the  jailor  was  placed.  Mr  O'Brien  stood,  or  sat,  at  that 
time,  I  don't  exactly  recollect  which.;  but  Mr  O'Brien  was  on  the 
same  line  with  Lord  Thanet,  but  rather  to  the  left  hand  of  Mr 
O'Connor.  Whether  there  was  any  person  between  my  Lord  Thanet 
and  Mr  O'Brien  I  do  not  recollect 

Q.  When  I  interrupted  you,  you  was  about  to  state  something  of 
the  Bow  Street  officers  advancing. 

A.  I  think  something  had  been  said  before  the  jury  brought  in 
their  verdict  When  there  was  an  expectation  that  they  were 
coming,  something  had  been  said  about  the  Bow  Street  officers 
being  there.  There  was  a  sort  of  noise  or  buKZ  in  court;  and 
somebody  said,  I  don't  know  who,  that  the  Bow  Street  officers  were 
making  a  noise.  In  consequence  of  that  it  was  that  I  observed  one 
-of  the  officers,  I  think  Rivett — it  was  either  Fugion  or  Rivett ;  I 
am  not  quite  sure  that  I  recollect  the  person  of  one  from  the 
other 

Q.  You  had  seen  them,  and  heard  them  give  evidence  ? 

A.  I  had,  and  I  rather  think  it  was  Rivett  who  I  observed  standi 

VOL.  II.  2  A 
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ing  at  the  corner  of  the  bar ;  and  they  were  desired  to  be  quiet- 
not  particularly  the  Bow  Street  officers,  but  the  Court  desired  that 
everybody  would  be  qpiet ;  and  they  were  quiet ;  and  the  jury  then 
brought  m  their  verdict.  When  the  jury  pronounced  their  verdict 
of  not  guilty  upon  Mr  O'Connor,  some  person,  but  whom  I  don  t 
recollect^  said,  *'  Then  they  are  discharged  f  other  persons  sitting 
round  the  table  said,  ''No,  they  are  aot  discharged ;"  and  at  that 
time  Mr  O'Connor,  I  think,  had  raised  his  knee  to  the  bar,  as  if  to 
get  over.  Whether  he  was  pushed  back  or  pulled  back,  I  don't 
know ;  but  he  was  restored  to  his  former  position  behind  the  bar. 
A  question  was  put  to  the  Court  by  somebody — ^whether  by  the 
prisoners  or  the  counsel  for  the  prisoners,  or  bystanders,  I  cannot 
tell — ^but  some  one  said,  "  Are  they  not  discharged,  my  lord  ?"  or, 
'*  Have  they  not  a  right  to  be  discharged  ?"  or  some  such  terms. 
Mr  Justice  Buller,  I  think,  said,  "  No,  they  are  not  to  be  discharged 
yet ;  put  the  other  prisoners  back,  and  let  O'Coigly  stand  forwanL" 
I  don't  pledge  myself  for  the  exact  words,  biS  certainly  to  that 
eflfect. 

Q.  I  will  trouble  you  to  repeat  that,  according  to  the  best  of  your 
recollection. 

A.  "  Put  the  other  prisoners  back,  amd  let  O'Coigly  (who  was 
the  convicted  prisoner)  stand  forward."  I  should  have  told  your 
lordship,  that  when  it  was  asked,  "  whether  they  were  not  to  be 
discharged,"  before  the  riot,  if  I  may  so  speak,  began,  one  of  the  Bow 
Street  officers,  I  think,  got  up  upon  the  bench,  or  form  I  should 
rather  say,  and  said,  ''  No,  mv  lord,  I  have  a  warrant  against  Mr 
O'Connor ;"  whether  he  added  for  treason  or  for  high  treason,  I  do 
not  recollect.  It  was  immediately  upon  the  officer  s  saying  that 
that  Mr  Justice  Buller  said,  ^  They  are  not  discharged :"  I  don't 
mean  in  answer  to  that,  but  he  said  as  a  direction  of  the  Court, 
'^  They  are  not  discharged ;  put  the  others  back,  and  let  O'Coigly 
stand  forward.'* 

Q.  I  would  ask  you,  whether  that  form  upon  which  the  officer 
raised  himself  to  address  the  Court  was  near  the  nlace  where,  as 
you  before  described,  the  Bow  Street  officers  were  Wore  the  bar 
and  near  Lord  Thanet  ? 

A.  Certainly.  He  set  his  foot  upon  the  «nd  of  the  form  before 
which  Lord  Thanet  stood,  with  certainly,  I  think,  the  interval  of 
three  or  four  persons. 

Q.  Was  that  expression  of  the  officer's  addressed  audibly  to  the 
Court? 

A.  Certainly.  I  heard  it  most  distinctly,  and,  I  think,  eveiy  one 
must  have  heard  it. 

Q.  Did  he  produce  a  paper  ? 

A.  Yes ;  he  said,  "  No,  my  lord,  they  are  not  to  be  discharged. 
I  have  a  warrant  against  Mr  O'Connor ;"  and  he  certainly  extended 
his  hand  with  a  paper  in  it. 
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Q.  After  that  direction  had  been  given  by  the  Court  which  you 
have  stated,  what  then  passed  ? 

A.  Mr  Justice  Buller  proceeded  to  pronounce  sentence  upon  the 
prisoner  O'Coigly.  During  the  first  part  of  the  time  that  he  was 
pronouncing  sentence,  my  attention  was  particularly  attracted  to 
O'Coigly,  the  prisoner.  I  was  looking  at  him,  and  attending  to 
him. 

Q.  The  form  of  ike  sentence  was  introduced  by  a  prefatory 
address  ? 

A  Yes.  During  the  former  part  of  it,  my  attention  was  directed 
to  him.  Towards  the  conclusion  of  the  sentence,  I  think  just  as 
Mr  Justice  Buller  came  to  that  part  of  the  sentence  which  pro* 
nounces  the  specific  punishment^  I  observed  Lord  Thanet  and  Mr 
O'Brien  standing  in  the  same  position  as  they  had  stood  before, 
and  I  observed  Mr  O'Brien  turn  round  and  look  up  at  Mr  O'Connor. 
I  wish,  my  lord,  here  only  to  state  what  I  saw,  and  not  what  my 
conjecture  or  construction  was  upon  it. 

Q.  I  may  take  the  liberty,  however,  of  asking  you,  whether  what 
you  saw  made  an  impression  upon  your  mind  ?  What  that  im- 
pression was  I  shall  not  ask 

A.  It  did.  He  looked  up  at  Mr  O'Connor,  and  then  looked  down 
to  the  place  before  him,  which  cannot  be  so  well  expressed  in  words 
as  by  an  imitation  of  the  manner;  he  looked  down  with  a  very 
slight  motion,  certainly  an  inclination  of  his  head.  Lord  Thanet 
was  standing  with  his  back  against  the  bar,  behind  which  Mr 
O'Connor  stood.  I  can  describe  it  no  other  way  than  standing 
square  as  I  do  now.  I  did  not  see  Lord  Thanet  make  use  of  any 
motion  or  gesture  at  that  time  certainly.  The  moment  the  last 
word  of  the  sentence  had  been  pronounced  by  Mr  Justice  Buller, 
the  instant  he  had  finished,  Mr  0  Connor  raised  himself  upon  the 
bar;  he  jumped  with  his  left  foot  upon  the  bar ;  he  put  his  hand 
upon  the  should^  of  Mr  O'Brien,  and,  I  think,  his  right  upon  Lord 
Tnanet's  shoulder,  jumped  over  the  bar  between  Lord  Thanet  and 
Mr  O'Brien,  passed  Mr  O'Brien  towards  the  door  of  the  court, 
which  was  on  that  side  next  the  small  street  of  Maidstone 

Q.  That  is,  from  the  Bow  Street  officers  ? 

A  Yes ;  then  I  lost  sight  of  Mr  O'Connor.  Whilst  Mr  O'Connor 
was  getting  over  the  bar,  which,  though  it  ta'kes  some  space  to 
describe,  was  done  almost  in  an  instant,  the  Bow  Street  officers 
were  pressing,  endeavouring  to  get  towards  him,  for  the  purpose  of 
stopping  him,  I  suppose. 

Q.  That  is,  in  the  narrow  pass  between  the  back  of  the  seat  for 
the  counsel  for  the  prisoners  and  the  bench  that  was  made  for  the 
accommodation  of  tneir  solicitors  ? 

A  Yes.  Lord  Thanet  certainly  stood  in  the  position  in  which  I 
had  observed  him.  There  was  a  great  noise,  of  course,  took  place 
at  that  time,  at  the  moment  that  Mr  O'Connor  was  getting  over  the 
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bar ;  and  some  people  calling  to  stop  him,  there  was  a  great  noifie 
certainly.  Lord  Thanet  stood,  in  the  way  that  I  have  described  to 
your  lordship,  in  the  pass ;  the  officers  were  endeavouring  to  press 
by  him ;  and  he  stood  till,  I  think,  in  a  very  short  space  of  time, 
he  held  up  his  stick  with  both  his  hands  over  his  head  There  was 
then  a  great  deal  of  confusion ;  persons  got  upon  the  table ;  and 
there  was  a  press,  in  the  narrow  pass,  of  officers  and  persons  from 
that  side  of  the  court,  attempting  to  press  towards  the  door  to  which 
O'Connor  had  rushed ;  and  other  persons,  whom  I  cannot  say,  ap- 
pearing to  me  to  push  the  other  way,  as  if  to  prevent  them  from 
passmg.  I  saw  sticks  raised  and  fists  raised  by  individuals ;  but 
who  did  so  I  cannot  speak  to.  There  became  then  a  general  con- 
fusion in  that  part  of  the  court,  so  that  I  lost  sight  of  particular 
individuals;  the  candles  were  some  of  them  thrown  down;  they 
were  upon  the  table ;  and  there  was  a  general  riot  and  confusion 
certainly  in  that  part  of  the  court,  and  in  most  other  parts  of  the 
court ;  at  that  time  a  great  number  of  persons  had  got  upon  the 
table,  and  there  was  certainly  a  great  deal  of  confusion.  In  a  very 
short  time,  somebody  calletl  out,  "  O'Connor  is  stopped,"  and  he 
was  brought  back  again  to  the  bar.  I  should  state  to  your  lord- 
ship, that  just  at  the  time  that  I  lost  sight  of  Lord  Thanet,  and  of 
the  particular  individuals,  a  person  had  got  upon  the  table,  which 
drew  off  my  attention  from  what  was  going  on  at  the  bar,  and  had 
drawn  a  sabre  which  was  lying  there. 

Q.  That  was  part  of  the  baggage  of  Mr  O'Connor,  which  had 
been  produced  upon  the  trial  ? 

A.  It  was.  He  drew  that  sabre,  and  placed  himself  between 
the  Judges  and  the  part  of  the  Court  where  the  confusion  was, 
obviously  to  prevent  any  persons  from  advancing  towards  the 
Judges — if  I  may  use  the  phrase,  to  defend  the  Jud^s.  I  did  not 
at  that  time  see  the  face  of  the  person  who  had  it ;  and,  there- 
fore, I  had  some  apprehension  it  mi^ht  be  in  the  hands  of  some 
imprudent  man,  who  might  do  mischief ;  if  I  had  known  who  it 
was,  I  should  have  known  that  he  had  discretion  enough  not  to 
misuse  it. 

Q.  It  was  Mr  Stafford,  the  witness — was  it  not  ? 

A.  Yes.  I  said  to  him,  not  seeing  his  face,  "  Don*t  strike." 
When  I  saw  who  it  was,  I  was  satisfied.  After  the  riot  had 
ceased,  a  number  of  persons  got  upon  the  table  towards  the 
Judges — some  to  ask  questions  upon  the  subject  of  the  I^ality  of 
this  warrant;  and  others,  whether  the  prisoners  were  not  entitled 
to  their  discWge ;  and  others,  certainly,  to  allay  the  fervour  that 
seemed  to  be  at  that  time  operating  upon  the  minds  of  many 
persons  who  were  in  court — to  restore  order,  in  fact ;  I  should, 
perhaps,  use  that  phrase.  The  particular  conversations  and  ex- 
pressions that  were  used  by  any  of  those  persons  upon  the  table  I 
cannot  pledge  myself  to  recoUecfc 
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Q.  I  will  take  the  liberty  of  asking  you,  I  believe  you  was  at  a 
distance  from  the  learned  Judge,  Mr  Justice  Lawrence  ? 

A.  I  was.  Mr  Justice  Heath  and  Mif  Justice  Buller  both  sat 
between  me  and  Mr  Justice  Lawrence. 

Q.  Therefore,  I  would  ask  you,  whether  you  had  an  opportunity 
of  hearing  any  particular  conversation  addressed  to  the  learned 
Judge  who  is  now  present  ? 

A.  No.  I  think  I  remember  Mr  Sheridan  speaking  to  Mr 
Justice  Buller,  or  Mr  Justice  Heath,  or  both;  and  I  remember 
Lord  Thanet  being  upon  the  table  after  Mr  O'Connor  was  brought 
back,  apparently  to  me  conversing  with  the  learned  Judge,  Mr 
Justice  I^wrence. 

Q.  What  he  said  yoii  did  not  hear  ? 

A.  I  did  not ;  for  at  that  time  there  was  a  great  deal  of  noise  in 
the  court 

Q.  Was  it  after  that,  that  you  observed  Mr  Sheridan  talking 
with  the  learned  Judge  ? 

A.  I  think  it  was  ;  the  object  of  Mr  Sheridan  seemed  to  be  to 
allay  the  tumult;  and  then  he  crossed  the  table,  and  conversed 
with  the  learned  Judges. 

Q.  After  the  direction  which  you  have  stated  to  have  been  given 
by  the  Court,  and  after  the  sentence  of  death  had  been  passed,  was 
any  order  given  by  the  Court  for  the  discharge  of  Mr  O'Connor,  or 
any  intimation  that  he  was  to  be  discharged  ? 

A.  Certainly  not;  but  it  was  broadly  expressed  by  the  Court 
that  he  was  not  to  be  discharged. 

Cross-examined  by  Mr  Erskine. 

Q.  I  have  very  few  questions  indeed  to  put  to  you.  You  state, 
that  when  the  verdict  of  not  guilty  had  been  pronounced,  some 
prsons,  but  whom  you  do  not  know,  seemed  to  inquire,  as  if  for 
information,  whether  the  prisoners  were  to  be  discharged  or 
not? 

A.  Not  quite  so — not  to  inquire ;  but  some  persons  exclaimed, 
"  Then  they  are  discharged  I  *' 

Q.   Who  those  persons  were  you  do  not  know  ? 

A.   I  do  not. 

Q.  You  say  that  you  observed  Lord  Thanet  standing  fronting  the 
Court,  as  I  am  now  fronting  the  Court  ? 

A-  Yes,  certainly. 

Q.   With  his  back  to  the  prisoner  ? 

A-  Certainly  so. 

Q.  He  was  in  that  position  when  the  jury  came  in  with  their 
verdict. 

A.  I  think  so. 

Q.  You  have  observed  that  Mr  O'Brien  looked  round  to  Mr 
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O'Connor,  and  then  looked  down  as  you  have  descrihed  it;  did 
Lord  Thanet  continue  all  that  time  in  the  same  position  ? 

A.  The  time  when  Mr  O'Brien  looked  round  was  a  very  short 
time  before  Mr  O'Connor  jumped  over  the  bar ;  from  that  time» 
certainly,  Lord  Thanet  had  continued  in  the  same  position,  stand- 
ing as  I  described. 

Q.  While  the  learned  Judge  was  passing  sentence  of  death  upon 
O'Coigly,  did  Lord  Thanet  still  continue  in  the  same  position  ? 

A.  Certainly  he  did. 

Q.  He  was  standing,  as  you  observed,  not  looking  this  way  to- 
wards the  jury-box,  or  that  way  towards  the  narrow  street,  but  he 
was  looking  towards  the  Court. 

A.  Certainly.  He  had  his  back  against  the  bar,  and  looking 
directiy  towards  the  Court. 

Q.  You  then  describe,  that  upon  the  officers  coming  in,  and 
pressing  through  this  narrow  place,  the  next  that  you  saw  of  Lord 
Thanet  was  with  a  stick  with  both  his  hands  up  ? 

A.  Yes.  I  did  not  mean  that  the  officers  came  in  then^  but 
that  they  had  come  in  some  time  before,  having  declared  that  ihey 
had  a  warrant ;  but,  certainly,  upon  Mr  O'Connor  jumping  over 
the  bar,  the  officers  rushed  forward  to  follow  him ;  after  they  had 
made  several  pushes  it  was  that  I  saw  Lord  Thanet  in  that 
position. 

Q.  Did  you  ever  observe  any  change  in  the  position  of  Lard 
Thanet,  from  the  time  you  first  saw  him,  till  you  saw  him  in  the 
situation  you  have  now  described  to  the  Court  t 

A.  /  did  not  observe  any  change. 

Q.  But  a  stick  over  his  head? 

A  Yes  ;  and,  perhaps,  I  should  say  this — it  seemed  to  be,  when 
Ae  held  it  in  UuU  loay,  that  it  toas  to  defend  his  head. 

Eev.  William  Hubsbt  mom.—Examinjed  by  Mr  Adam. 

Q.  I  believe  you  are  a  clergyman  of  the  Church  of  England  ? 

A.  I  am. 

Q.  Were  you  at  Maidstone  at  the  trials  of  Mr  O'Connor  and  Mr 
O'Coigly? 

A.  I  was. 

Q.  Were  you  there  at  the  time  the  jury  were  out  deliberating 
upon  their  verdict  ? 

A.  Part  of  the  time. 

Q.  Were  you  in  court  at  the  time  they  returned  with  their 
verdict  ? 

A.  I  was. 

Q.  Do  you  remember  seeing  Lord  Thanet  in  court  at  that 
time  ? 


Digitized  by  VjOOQ IC 


THE  EABIi  OF  THANXT  AND  OTHEBS.  375 

A.  I  saw  Lord  Thanet  in  court. 

Q.  In  what  i^urt  oi  the  court  was  you  placed  ? 

A.  At  that  immediate  period  of  time,  I  cannot  expressly  say 
in  what  part ;  I  saw  Lord  Thanet  in  two  different  i«rts  of  the 
court 

Q.  In  what  part  of  the  court  did  you  first  see  Lord  Thanet  ? 

A.  The  first  time  when  he  came  to  give  his  evidence,  and  the 
next  time  at  the  table  fronting  the  Judges^  and  afterwards  sitting 
under  the  bar  at  which  the  prisoners  stood 

Q.  Upon  a  bench,  with  his  back  to  the  prisoners  ? 

A.  With  his  back  to  the  prisoners. 

Q.  Do  you  remember  seeing  the  Bow  Street  officers  there  ?    * 

A.  I  saw  a  person  who^  I  was  informed  afterwards,  was  a  Bow 
Street  officer :  1  did  not  know,  at  that  period,  that  he  was  a  Bow 
Street  officer. 

Q.  Do  you  recollect  the  jury  delivering  their  verdict  ? 

A.  I  do. 

Q.  Can  you  state  to  my  lord  and  the  Court,  anything  that  struck 
your  attention  upon  the  jury  delivering  their  verdict  of  not  guilty 
with  respect  to  Mr  O'Connor  ? 

A  After  the  jury  returned  their  verdict  of  not  guilty,  I  observed 
Mr  O'Connor  make  a  feint  to  get  over  the  bar ;  he  put  up  his  foot 
as  if  he  would  get  over. 

Q.  Did  you  observe  anything  more  pass  at  that  time  ? 

A.  I  cannot  speak  expressly  as  to  the  direct  period  of  time  at 
which  I  saw  the  circumstance  happen ;  whether  it  was  at  that 
period,  or  a  future  period,  I  must  say  that  I  cannot  immediately 
lecoUect 

Q.  What  wajB  that  circumstance  ? 

A.  That  the  Earl  of  Thanet  was  in  that  situation  which  I  be- 
fore mentioned,  sitting  with  his  back  towards  the  bar,  nearly  under 
the  prisoners,  or  under  the  jailor ;  and  as  the  person  was  pressing 
forward  from  that  side  of  the  court  to  get  towards  the  prisoners 

LobdEbnton,  What  person? 

A.  I  cannot  say  who  the  person  was :  I  was  informed  afterwards 
he  was  a  Bow  Street  officer :  and,  indeed,  from  the  circumstance  of 
his  mentioning  to  the  jury  what  was  the  matter — he  said  he  had  a 
warrant  to  apprehend  Mr  O'Connor — I  supposed  him  to  be  a 
peace-officer. 

Mr  Adam.  Then,  as  this  person,  who  held  a  paper  in  his  hand, 
and  pressed  forward 

A.  I  saw  no  paper  in  his  hand.  Lord  Thanet  seemed  to  press 
Mmsd/  against  the  bar  with  his  body  inclined  somewhat  towards 
that  person,  apparently  with  an  int&niion  to  interrupt  his  progress 
kfwarda  the  prisoner, 

Q.  In  what  situation  was  Mr  O'Connor  at  that  time  ? 

A.  Mr  O'Connor,  at  that  period,  was  standing  at  the  bar. 
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Q.  Go  on,  and  state  what  you  saw  after  this. 

A.  Upon  my  word,  from  the  confusion  that  was  in  the  conrt,  I 
do  not  recoUect  any  partiocdar  drcumstance  that  I  can  take  upon 
me  to  speak  to. 

Lord  Rohney  sworn. — Examined  by  Mr  Wood. 

Q.  Was  your  lordship  in  court  at  the  time  of  the  trials  of  the 
prisoners  at  Maidstone  ? 

A.  Yes. 

Q.   In  what  part  of  the  court  did  your  lordship  sit  ? 

A.  Next  to  Mr  Justice  Lawrence,  upon  the  bench. 

Q.   Does  your  lordship  know  the  defendant,  Mr  Fergusson  ? 

A.  I  did  not  know  Mr  Fergusson  before  the  trials  at  Maidstone : 
I  had  seen  him  so  often  then,  that  I  knew  him  in  his  gown ;  if  I 
was  to  see  him  out  of  his  gown,  I  do  not  know  that  I  should  know 
him — I  knew  him  perfectly  in  his  gown. 

Q.  After  the  riot  began,  what  did  your  lordship  observe  ? 

A.  When  the  riot  first  began,  I  looked  very  much  towards  the 
prisoner  O'Connor,  and  saw  mm  get  over  the  bar,  and  go  towards 
the  narrow  street.  I  looked  at  the  other  part  of  the  court,  where 
there  were  individuals  forcing  a  passage  through,  which  were  the 
Bow  Street  officers ;  I  saw  them  forcing  their  way,  and  blows  were 
struck.  I  paid  particular  attention  to  Mr  O'Connor,  and  then, 
almost  at  tne  same  moment,  turned  my  eyes  to  a  different  part 
upon  the  table,  where  there  was  a  sword  brandishing  about  I 
don't  know  whether  it  was  drawn  or  not,  for  I  could  not  see  at  that 
time ;  but  I  should  imagine  that  it  was  drawn :  upon  which  I 
thought  things  seemed  to  bear  a  very  serious  aspect,  and  I  let 
mysdf  down  from  the  bench,  where  I  was  sitting,  and  crossed  the 
table  directly  to  where  I  saw  the  prisoner  escaping  from.  I 
dipped  my  head  under  the  broadsword  that  was  brandishing  about. 
I  got  immediately  to  the  end  of  the  table,  near  that  part  of  the 
court  where  the  prisoner  escaped  from ;  and  as  soon  as  I  got 
there,  I  immediately  saw  the  prisoner  O'Connor  brought  back  to 
that  part  of  the  table  by  several  javelin-men  and  others.  I  then 
immediately  said  to  the  javelin-men,  "  Form  yourselves  round  the 
prisoner,  and  let  no  one  approach  you,"  or,  "  Let  no  one  come 
round  you,"  or  words  to  that  effect ;  **  for  he  is  not  yet>"  I  meant 
to  say,  and  imarine  I  did  say,  "  discharged."  I  was  told  after- 
wards that  I  had  said  wrong— for  I  had  said,  he  was  not  acquitted; 
upon  which  I  answered,  I  might  very  possibly  make  use  of  the 
word  acquitted ;  but,  if  I  did,  it  was  a  mistake ;  I  meant  dis- 
charged. 

Mr  Garbow.  Will  your  lordship  mention  who  it  was  that  said 
that? 

A.  I  think  it  was  Mr  Fergusson.    He  said,  "  My  lord,  you  are 
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mistaken ;  you  said,  '  He  is  not  acquitted  * — ^he  is  acquitted."  I 
think  it  was  Mr  Fergusson.  I  have  no  doubt  myself,  as  Mr  Fer- 
gusson  mentioned  it,  but  that  I  did  make  use  of  the  word  ctcquitted, 
in  the  hurry ;  I  have  no  doubt  of  it :  it  was  not  my  intention  to 
say  he  was  not  acquitted,  but  that  he  was  not  discharged.  I  meant 
to  make  use  of  the  word  that  I  heard  Mr  Justice  Bnller  make  use 
of  from  the  bench. 

Mr  Wood.  Does  your  lordship  recollect  whether  the  Court  said 
anything  before  that  about  his  not  being  discharged  ? 

A.  Yes ;  and  I  meant  to  make  use  of  the  word  discharged, 
because  I  had  heard  Mr  Justice  Buller  use  the  word  discharged. 

Q.  Publicly  in  court  ? 

A.  Yes:  I  had  no  private  communication  with  Mr  Justice 
Buller  at  all,  because  Mr  Justice  Lawrence  sat  between  us. 

Q.  Did  your  lordship  notice  any  particular  persons  that  were 
acting  in  the  riot  ? 

A.  Beally  I  felt  myself  so  engaged  in  a  thing  of  this  sort,  and  I 
should  have  been  so  much  hurt  it,  in  the  confusion,  any  disgrace 
had  been  brought  upon  a  court  of  judicature  generally,  and  for 
myself  in  my  situation  in  the  county  of  Kent  in  particular,  that  I 
did  not  take  such  notice  of  the  circumstances  that  were  taking 
place,  as  I  did  to  tske  care,  with  others,  to  prevent  a  rescue,  which 
I  should  have  considered  an  indelible  disgrace  and  stain  upon  our 
county.  I  certainly  could  not  say  who  it  was  in  the  passage  that 
was  struck  by  the  Bow  Street  olBScers  ;  for  when  I  looked  to  that 
part,  the  confusion  was  very  great,  and  the  blows  very  frequent  in 
that  part 

Q.  Did  your  lordship  hear  any  conversation  between  Lord 
Thanet  and  Mr  Justice  Lawrence  after  Mr  O'Connor  was 
secured? 

A.  It  is  really  a  very  considerable  time  since  the  riot ;  and,  at 
the  same  time,  as  many  different  things  were  going  on  at  that 
moment,  I  cannot  positively  swear ;  and,  therefore,  unless  I  was 
perfectly  convinced,  it  can  be  of  no  consequence. 

Lord  Kentok.  It  is  my  duty,  and  I  am  bound  to  say  your 
lordship  must  recollect  as  well  as  you  can. 

A.  If  your  lordship  will  give  me  leave  to  say,  that,  at  this 
distance  of  time,  ten  or  eleven  months,  I  really  cannot  swear 
whether  I  heard  it  at  the  time,  or  whether  it  was  a  conversation 
afterwards,  that  such  and  such  things  had  passed ;  and,  therefore, 
as  I  cannot  answer  positively,  I  must,  for  myself,  beg  leave  to 
decline  answering  it.  I  certainly  had  forgot  it ;  and  some  time 
past,  three  or  four  months  slso,  after  considering  with  myself,  I 
thought  I  did  recollect  something  of  such  a  conversation  passing, 
but  it  certainly  had  for  some  time  slipped  my  memory;  and, 
therefore,  without  I  could  absolutely  ascertain  it,  I  cannot  speak 
to  it :  there  was  a  great  deal  of  confusion. 
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Cross-examined  hy  Mr  Gibbs. 

Q.  You  say,  you  intended  to  Bay  that  the  prisoner  had  not  been 
discharged ;  but  you  had  been  informed  by  some  one,  that  you  had 
said  he  was  not  acquitted ;  and  then  you  corrected  yourself,  and 
said  you  meant  to  say  discharged  ? 

A.  I  have  no  doubt  but  that,  in  directing  my  speech  to  some- 
body in  the  hurry  of  the  business,  I  said  he  was  not  acquitted. 

Q.  There  was  but  one  person  that  said  that  ? 

A.  Mr  Fergusson  said  it  repeatedly ;  and  then  I  said, ''  I  meant 
to  have  said  discharged — if  I  had  said  a^cquiited,  it  was  a  mis- 
take ; "  and  then  Mr  Plumer  came  up,  and  I  told  him  that  Mr 
Fergusson  had  said  so. 

Lord  Kenyon.  There  can  be  no  occasion  to  go  into  all  that 
conversation.    , 

Mr  Gibbs.  All  I  wish  to  have  the  honour  of  asking  your 
lordship  is  this : — There  was  a  person  who  said  to  your  lordship, 
"You  have  said  he  is  not  acquitted;"  and  then  you  corrected 
yourself? 

A.  Yes ;  and  that  person,  to  the  best  of  my  knowledge  and 
belief,  was  Mr  Fergusson ;  and  I  told  Mr  Plumer  that  Mr 
Fergusson  had  said  it  repeatedly;  three  or  four  might  have 
repeated  it  in  the  confusion  of  the  court ;  I  could  not  distinguifih 
voices. 

Sir  John  Mitford  sworn. — Examined  ly  Mr  Fiblding. 

Q.  Have  the  goodness  to  describe  what  was  your  particular 
situation  in  the  court  at  Maidstone. 

A.  You  mean  after  the  jury  had  withdrawn,  I  suppose  ? 

Q.  If  you  please. 

A.  I  went  up  to  Mr  Justice  Buller  and  spoke  to  him;  and 
then  I  placed  myself  immediately  under  him,  opposite  to  Mr 
O'Connor,  upon  whom  I  kept  my  eye  fixed  when  the  jury  came  into 
court  and  gave  their  verdict  I  observed  Mr  O'Connor  and  Mr 
Fergusson  ;  I  particularly  fixed  my  eyes  upon  them.  I  observed 
Mr  Fergusson  speaking  to  Mr  O'Connor,  and  Mr  O'Connor  put  his 
leg  over  the  bar.  I  called  out,  '^  Stop  him."  Mr  Fergusson  said, 
**  He  is  discharged.*'  I  said,  "  He  is  not  discharged."  Mr 
Fergusson  then  addressed  Mr  O'Connor,  and  said,  "You  are 
discharged."  I  repeated,  "  He  is  not  discharged,"  I  believe  more 
than  once.  I  observed  the  jailor  leaning  over  towards  Mr  O'Connor, 
and  I  think  he  took  hold  of  him. 

Mr  Gaerow.  The  other  prisoners  were  between  the  jailor  and 
Mr  O'Connor,  were  they  ? 

A.  Two  of  them  were,  and  the  other  two  behind  Mr  Binns  and 
Mr  O'Coigly;  and  then  Mr  Allen  and  Mr  Leary  were  behind. 
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Then  Mr  O'Connor  drew  back  his  leg :  there  was  then  a  disturbance 
immediately  under  Mr  O'Connor,  and  some  person  or  persons 
pressing  forward,  and  Mr  Fergusson  made  some  complaint  to  the 
Court  upon  the  subject ;  then  Kivett,  the  officer,  who  appeared  to 
be  the  person  pressmg  forward,  said 

Mr  Fielding.  When  you  na^y  pressing  forwardy  in  what  kind  of 
direction  was  that  pressure. 

A.  Towards  Mr  O'Connor. 

Q.  That  was  not  forward  towards  the  body  of  the  court,  but 
towards  Mr  O'Connor  ? 

A.  It  was  towards  the  body  of  the  court,  in  order  to  get  to  Mr 
O'Connor,  and  place  himself  under  Mr  O'Connor,  as  I  conceived. 
Bivett  said  he  had  got  a  warrant  against  Mr  O'Connor  ;  and  the 
jailor  also  said  something  upon  the  same  subject,  but  I  do  not 
recollect  the  particular  words ;  and  Mr  Justice  Buller  spoke  to  the 
officers,  as  I  understood,  to  keep  the  prisoners  back,  or  some 
expression  of  that  description,  and  then  almost  instantly  began 
addressing  Mr  O'Coigly. 

LoBD  Kenyon.  With  a  view  to  pass  the  sentence  ? 

A.  With  a  view  to  pass  the  sentence.  I  recollect  that  this  was 
almost  instantaneous ;  because  I  was  about  to  speak  to  the  Court 
— and  it  was  so  sudden,  that  I  thought  it  was  indecent  to  interrupt 
Mr  Justice  Buller,  otherwise  I  should  have  spoken  to  the  Court. 

Mr  Garrqw.  Mr  Attorney-General  had  retired  from  the  court  ? 

A.  He  had  retired  from  the  court,  and  had  desired  me  to 
speak  to  Mr  Justice  Buller  upon  the  subject,  which  I  had  done 
after  Mr  Justice  Buller  had  passed  sentence  upon  Mr  O'Coigly.  I 
fixed  my  eye  particularly  upon  Mr  O'Connor,  and  I  observed  Mr 
Fergusson,  and  some  other  persons  whom  I  did  not  know,  encourag- 
ing Mr  O'Connor  to  go  over  the  bar.  Mr  O'Connor  appeared  for 
a  little  while  to  hesitate,  but  it  was  only  for  a  moment :  he  then 
sprung  over  the  bar,  and  leaped  into  the  lower  part  of  the  court, 
between  the  bar  and  the  jury-box,  which  was  on  the  right  hand  of 
the  Judges.  From  that  time  I  did  not  see  Mr  O'Connor  until  he 
was  brought  back  by  the  officers  ;  for  at  the  same  instant  that  Mr 
O'Connor  jumped  over  the  bar,  three  or  four  persons  whom  I  did 
not  know  leaped  over  from  the  box  opposite  the  jury-box  upon  the 
table. 

Mr  Garrow.  Was  that  box  the  box  where  the  witnesses  had 
been  examined. 

A.  Where  the  witnesses  had  been  examined,  and  where  persons 
who  attended  the  trial  through  cm-iosity  had  been.  They  went  to 
the  spot  where  the  riot  was,  and  jumped  among  the  rioters :  all 
the  lights,  except  those  before  the  Judges,  and  the  lights  which 
hung  in  the  middle  of  the  court  in  a  kind  of  branch  or  chandelier 
— I  do  not  recollect  exactly  what  sort  of  a  thing  it  was ;  it  gave  a 
considerable  light ;  but  all  the  other  lights  were  extinguished. 
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Mr  Garrow.  The  chandelier  that  hung  over  the  prisoners  ? 

A.  In  the  middle  of  the  court ;  there  were,  I  thii^,  three  patent 
lamps  in  it— it  gave  a  great  deal  of  light.  Mr  Fergosson,  at  the 
moment  that  Mr  O'Connor  jomped  over  the  bar,  turned  himself 
round,  and  appeared  to  me  to  follow  Mr  O'Connor ;  but  I  cannot 
positively  say  that  he  did  so,  because  the  persons  who  rushed  from 
the  other  side  of  the  court  came  between  me  and  him ;  but  I  recollect 
that  when  they  were  past  I  did  not  see  him.  I  tiien  attended  to 
the  prisoner  O'Coigly,  apprehensive  that  he  might  escape ;  and  that 
attracted  my  attention  m  some  degree  from  what  was  passing  in 
the  riot.  He  was  perfectly  tranquil,  and  I  was  convinced  from  his 
behaviour  that  he  did  not  mean  to  stir ;  and  therefore  my  attention 
was  drawn  back  again  to  the  riot.  Mr  Knapp's  clerk,  Mr  Stafford, 
jumped  upon  the  table,  and  drew  Mr  O'Connor's  sword — a  kind  of 
broadsword,  I  think — ^which  was  lying  upon  the  table ;  and  he 
flourished  it  over  the  heads  of  the  persons  who  were  engaged  in  the 
riot  below.  I  got  up  to  speak  to  him,  to  desire  him  to  put  up  the 
sword,  which,  after  some  time,  he  did  ;  and  soon  after  Mr  O'Connor 
was  brought  back.  Mr  Stafford  being  between  me  and  the  rioters, 
prevented  me  from  seeing  what  passed  after  the  riot  was  over.  I 
do  not  recollect  anything  material  except  Lord  Thanet ;  that  is,  a 
person  whom  I  understood  to  be  Lord  Thanet.  I  did  not  know 
Lord  Thanet's  person  ;  that  is,  I  did  not  recollect  him :  I  had  seen 
him  many  years  ago.  I  saw  a  person  whom  I  understood  to  be 
Lord  Thanet  come  across  the  table  ;  and  I  saw  him  in  conversation 
with  Mr  Justice  Lawrence;  that  conversation  was  a  little  warm, 
but  I  did  not  hear  the  particulars  of  it.  When  my  Lord  Thanet 
left  Mr  Justice  Lawrence,  and  went  across  the  table  again,  I 
heard  him  say,  "  I  thought  it  was  fair  he  should  have  a  run  for 
it/' 

Q.  Was  that  addressed  to  the  Judge  in  parting  from  him  and 
going  across  the  table  ? 

A.  I  think  it  was  not  addressed  to  the  Judge,  but  as  he  turned 
from  the  Judge  ;  he  said  it  rather  in  a  tone  of  anger ;  I  think  it 
was  in  consequence  of  what  had  fallen  from  Mr  Justice  Lawrence, 
which  I  did  not  exactly  hear.     I  do  not  recollect  anything  elsa 

Mr  Fielding.  Will  you  have  the  goodness  to  explain  what  you 
meant  by  encouraging  Mr  O'Connor  to  get  over  the  oar  ? 

A.  It  was  not  immediately  encouragement,  by  any  words  that  I 
could  hear ;  but  by  action,  as  if  he  was  encouraging  him  to  come 
over  the  bar,  and  by  insisting  that  he  was  discharged. 

Cross-examined  by  Mr  Best. 

Q.  While  Mr  Fergusson  was  speaking  to  Mr  O'Connor,  he  was 
in  his  place  at  the  bar  ? 
A.  He  was. 
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Q.  There  was  a  vast  number  of  other  persons  at  the  same  time 
speaking  to  Mr  O'Connor  ? 

A.  Yes. 

Q.  I  believe  it  was  generally  miderstood  in  the  court  at  that  time 
that  Mr  O'Connor  would  be  acquitted  ? 

A.  I  do  not  know  whether  they  were  congratulating  him  ;  it  was 
after  he  was  acquitted. 

Q.  You  say  he  was  in  his  place  at  the  bar ;  do  you  recollect 
ever  seeing  him  quit  his  place  at  the  bar  ? 

A.  I  have  already  said  I  think  he  did  :  I  have  already  stated,  I 
am  not  positive  as  to  the  time,  but  that  I  did  not  see  him  when  the 
rush  that  passed  between  me  and  Mr  O'Connor  was  made. 

Mr  Justice  Heath  sworn. — Examined  by  Mr  Attorney-General. 

Q-  Your  lordship,  I  believe,  was  one  of  the  Commissioners  of 
oyer  and  terminer  at  Maidstone  ? 

A,  I  waa 

Q.  Did  your  lordship  observe  any  riot  that  took  place  ? 

A.  I  did ;  and  if  you  will  give  me  leave  I  will  state  all  that  I 
observed.  I  was  applied  to  in  the  course  of  the  day  by  a  messenger 
from  the  Secretary  of  State,  who  informed  me  that  a  warrant  was 
issued  for  the  apprehension  of  Mr  O'Connor,  in  case  he  should  be 
acquitted,  and  desiring  to  know  if  the  Court  would  permit  him  to 
execute  that  waiTant  if  he  should  be  acquitted ;  and  we  gave  leave. 
After  the  verdict  had  been  given,  and,  I  believe,  after  sentence  of 
death  had  passed,  this  messenger  very  unadvisedly  went  from  that 
comer  of  the  box  where  the  prisoners  were  confined,  to  that  comer 
which  was  near  the  door,  and  said  aloud,  "  My  lord,  may  I  now 
execute  my  warrant  ?"  Presently  after,  I  saw  Mr  O'Connor  thrust 
one  leg  over  the  box,  and  then  draw  it  back  again :  afterwards,  in 
the  space  of  a  minute,  I  saw  him  leap  over  the  box.  I  could  not 
see  any  person  between  him  and  the  door  at  that  moment ;  im- 
mediately a  great  scuffle  and  a  riot  ensued,  and  a  great  deal  of 
fighting,  such  as  I  never  saw  before  in  a  court  of  justice ;  it  appeared 
to  me  to  be  between  the  constables  with  their  staves  on  one  side, 
and  those  who  favoured  the  escape  of  O'Connor  on  the  other.  I 
know  not  from  whence  the  favourers  of  Mr  O'Connor  came ;  it  being 
dark,  I  could  not  see  exactly  the  number  of  the  combatants ;  it 
was  dark  in  that  place  where  they  were  fighting ;  but  from  the 
exertion  of  the  constables  in  plying  their  staves,  it  seemed  to  me 
that  there  must  have  been  ten  or  twenty,  I  suppose,  all  fighting 
together.  I  saw  a  man  with  a  naked  sabre,  brandishing  it  over  the 
heads  of  the  combatants ;  one  of  the  officers  of  the  court,  I  believe, 
came  up  to  me  with  a  brace  of  pistols,  which,  I  believe,  belonged 
to  Mr  O'Connor,  and  lay  upon  the  counsel-table,  saying,/*  I  have 
secured  these  at  last"    Tnis  combat.  I  suppose,  might  last  five, 
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six,  or  seven  minutes ;  I  cannot  exactly-  say  how  long ;  bat,  in  the 
course  of  it,  I  saw  Mr  Fergusson  standing  upon  the  table,  together 
with  many  other&  He  turned  round  towards  the  Commissioners, 
and  said,  I  believe  particularly  addressing  himself  to  me,  "  My 
lords,  the  constables  are  the  persons  that  are  the  rioters ;  they  are 
the  occasion  of  it,"  or  words  to  that  effect.  Before  I  could  give 
him  an  answer,  he  turned  round  again  towards  the  combatants ; 
it  was  impossible,  from  the  noise,  for  him  to  hear  anything  I 
could  say  to  him.  My  attention  was  chiefly  turned  from  him 
to  the  more  interesting  scene  of  the  fight ;  but  I  must  do  him 
the  justice  to  say,  that,  in  the  very  short  time  I  saw  him,  which  was 
not  above  a  minute  or  so,  I  did  not  observe  him  say  or  do  anything 
to  encourage  the  riot.  I  thought  myself  in  great  danger,  and  that 
we  were  all  so.  I  could  not  guess  at  the  view  of  the  rioters,  how 
far  it  extended,  or  whether  they  had  any  and  what  arms.  Indeed  we 
were  more  alarmed,  because  we  had  intelligence  beforehand  that 
there  was  a  very  disaffected  party  in  the  town.  That  is  all  I  have 
to  say. 

Chables  Abbot,  Esq.,  sworn. — Examined  by  Mr  Law. 

Q.  Was  you  in  court  when  the  jury  brought  in  their  verdict  ? 

A.  I  was. 

Q.  Did  you  observe  any  motion  made  by  Mr  O'Connor  towards 
quitting  the  bar  ? 

A.  I  do  recollect  that  Mr  O'Connor  made  a  motion  with  his  body 
as  if  he  would  leave  the  bar.  Mr  Fergusson,  almost  at  the  same 
instant,  said, "  He  is  discharged.*'  Mr  Solicitor-Greneral  then  called 
across  the  table.  **No,  stop  him:  he  is  not  discharged.*'  Just 
at  the  same  instant  one  of  the  officers,  either  Rivett  or  Fugion,  but 
I  cannot  say  which,  got  upon  the  form  and  pressed  forward  to- 
wards Mr  O'Connor,  and  at  the  same  time  said  he  had  a  warrant ; 
there  was  then  a  little  confusion  for  a  short  space  of  time,  but  not 
very  long  ;  the  prisoners  resumed  their  places,  and  Mr  Justice 
BuUer  proceeded  to  pass  the  sentence  upon  Mr  O'Coigly.  During 
this  time  I  had  been  sitting  almost  immediately  under  Mr  Justice 
BuUer,  or  very  nearly  so.  At  the  very  instant  that  Mr  Justice  Buller 
had  closed  the  sentence,  I  observed  Mr  O'Connor  leap  over  from 
the  bar  towards  his  left  hand ;  a  very  great  tumult  and  confusion  im- 
mediately took  place ;  and,  shortly  afterwards  I  saw  a  person,  whom 
I  soon  learned  to  be  Mr  Stafford,  draw  a  sabre,  and  went  to  that 
corner  of  the  table  where  the  confusion  was.  Mr  Garrow  cautioned 
him  not  to  strike ;  and  he  did  not  appear  to  aim  the  sabre  at  any* 
body,  but  merely  to  keep  it  moving  over  their  heada  When  this 
second  tumult  began,  I  rose  up  and  stood  upon  the  form  Uj^n  which 
I  had  been  sitting,  so  that  I  was  standing  before  Mr  Justice  Buller 
and  Mr  Justice  Heath,  with  my  back  towards  them.  When  the  con- 
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fnsioQ  began  to  abate,  I  turned  roand  and  entered  into  some  con- 
versation with  Mr  Justice  BuUer  ;  and  soon  after  this,  while  I  was 
in  that  situation,  I  saw  my  Lord  Thanet  standing  on  the  table, 
nearly  before  Mr  Justice  Lawrence,  which  was  towards  my  right 
hand.  I  heard  Mr  Justice  Lawrence  speak  to  Lord  Thanet  to  this 
eflTect — **  I  think  it  would  be  an  act  of  kindness  in  Mr  O'Connor  s 
friends  to  advise  him  to  go  quietly  to  the  prison,  lest  some  mischief 
should  happen."  I  do  not  pretend  to  state  the  learned  Judge's  words, 
but  the  substance  I  believe  I  am  correct  in.  Lord  Thanet  then 
turned  abruptly  round  towards  his  right  hand,  which  brought  his 
back  towards  me ;  and  I  did  not  distinctly  hear  the  first  words  that 
he  uttered,  but  the  concluding  words  were  either  *'  to  have  a  run 
for  it,"  or  *^  fair  to  have  a  run  for  it."  I  will  not  be  quite  certain 
of  the  word  **  fair,'*  but  of  the  words  "  to  have  a  run  for  it,"  I  am 
quite  certain.  Z  have  the  more  particular  recollection  of  this,  be- 
cause, shortly  afterwards,  I  observed  Mr  Sheridan  at  the  same  part 
of  the  table,  and  heard  Mr  Justice  Lawrence  speak  to  him  to  the 
same  effect  that  he  had  before  spoken  to  my  Lord  Thanet.  Mr 
Sheridan  answered  with  great  civility,  either  that  he  had  done  so, 
or  that  be  would  do  it.  It  was  the  different  manner  of  Mr  Sheridan 
to  that  of  my  Lord  Thanet  that  made  me  recollect  that 

Q.  Do  you  recollect  Mr  Justice  Lawrence  making  an  observation 
upon  that  ? 

A,  Yes. 

Mr  Erskinib.  To  whom  ? 

A,  To  Mr  Sheridan. 

Q.  In  the  presence  of  Lord  Thanet  ? 

A.  No ;  he  was  gone :  and  I  recollect  that  Mr  Justice  Lawrence 
said  to  Mr  Sheridan,  that  he  had  made  the  same  observation  to 
another  gentleman. 

Mr  Law.  Have  you  any  doubt  of  the  words  spoken  by  Lord 
Thanet,  "  to  have  a  run  for  it?" 

A.  I  have  not. 

J0H19  EiVETT  sworn — Examined  by  Mr  Garrow. 

Q.  Did  you  attend  at  Maidstone  as  a  witness  upon  the  trial  of 
O'Connor  and  others? 

A.  I  did. 

Q.  Was  any  application  made  to  you  by  one  of  His  Majesty's 
messengers  to  assist  in  apprehending  Mr  O'Connor  if  he  should  be 
acquitted  by  the  jury  ? 

A.  Yes,  there  was. 

Q.  Did  you,  in  consequence  of  that,  go  into  the  court  with  a  view 
to  give  that  assistance  ? 

A.  Yes,  I  did. 

Q.  Who  went  with  you  ? 
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A.  Fugion,  my  brother  officer. 

Q.  He  was  another  officer  of  the  police  ? 

A.  Yes,  and  the  messenger ;  we  all  three  went  into  the  court 
together. 

Q.  Is  Fu^on  since  dead  ? 

A.  He  is. 

Q.  After  yon  bad  gone  into  court,  do  you  remember  sedng  a 
gentleman  of  the  name  of  Thompson  ? 

A.  I  was  informed  that  was  the  gentleman's  name. 

Q.  Should  you  know  him  now  if  you  were  to  see  him  ? 

A-  I  think  I  should :  I  have  never  seen  him  since— I  was  very 
near  the  bar  where  the  prisoners  stood. 

Q.  At  which  end  of  the  bar  was  you  ?  Was  you  on  the  side  the 
farthest  from  Mr  O'Connor,  or  the  nearest  ? 

A.  Nearest  to  the  jailor,  which  was  the  right-hand  side  of  the 
bar. 

Q.  While  you  was  in  this  position  had  you  any  conversation  with 
a  gentleman  you  understood  to  be  Mr  Thompson  ? 

A,  Yes. 

Q.  State  it  to  the  Court. 

A.  The  gentleman  whom  I  understood  to  be  Mr  Thompson,  a 
member  of  Parliament,  asked  me  "  What  I  did  there  ?"  I  made 
him  little  or  no  answer.  He  then  said  "  What  busmess  have  you 
here?"  or  words  to  that  effect;  "have  you  got  anything  against 
Mr  O'Connor  ?  "  meaning,  as  I  supposed,  a  warrant  I  did  not 
know  what  his  meaning  was.  I  replied  "  No."  I  believe  he  asked 
Fugion  likewise,  to  the  best  of  my  recollection. 

Q.  You  and  Fusion  had  been  both  examined  as  witnesses  upon 
the  circumstance  of  the  apprehension  of  Mr  O'Connor  ? 

A.  We  had. 

Q.  And,  to  the  best  of  your  recollection,  Mr  Thompson  put  the 
same  inquiry  to  Fugion  ? 

A.  He  did. 

Q.  What  then  passed  ? 

A.  I  then  observed  a  gentleman,  whom  I  knew  to  be  Mr  O'Brien, 
at  the  farther  end  of  the  court ;  I  observed  Mr  O'Brien  whispering 
something  to  Mr  O'Connor  over  the  bar. 

Q.  Describe  particularly  where  Mr  O'Brien  was  placed  during 
that  time. 

A.  He  was  on  the  left-hand  side  of  the  bar,  by  Mr  O'Connor;  I 
was  on  the  right-hand  side,  and  he  on  the  left :  a  few  minutes 
might  elapse  when  Mr  Thompson  put  up  his  finger  to  catch  the 
eye  of  Mr  O'Brien,  and  beckoned  to  him ;  a  few  minutes  might 
elapse  when  Mr  O'Brien  came  to  the  same  side  where  I  stood 

Q.  Did  Mr  Thompson  still  continue  standing  by  you  ? 

A.  Yes,  he  did. 

Q.  How  long  was  this  before  the  verdict  was  given  ? 
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A.  While  the  jury  were  out  considering  their  verdict. 

Q.  When  Mr  O'Brien  came  to  the  place  where  you  and  Mr 
Thompson  were  standing,  what  took  place  ? 

A.  Mr  O'Brien  and  Mr  Thompson  spoke  to  each  other ;  but 
what  they  said  I  cannot  tell.  Mr  O'Brien  then  addressed  me,  and 
said, "  Have  you  got  a  warrant  against  Mr  O'Connor  ?  *  I  said 
"  No."    Then  he  said,  "  Then  Fugion  has." 

Q.  Do  you  mean  that  he  made  use  of  Fugion's  name  ? 

A.  Yes;  Fugion  was  present,  and  he  answered  immediately  that 
he  had  not.  He  said,  "Fugion,  have  you  got  the  warrant ? "  He 
addressed  himself  to  Fugion.  Fugion  said, "  No."  Then  Mr  O'Brien 
said,  "  Then  the  messenger  has." 

Q.  Had  Wagstaffe  his  badge  as  king's  messenger  on  at  that 
time? 

A.  I  do  not  recollect, 

Q.  Do  you  mean  to  say  that  he  addressed  biokself  to  the  mes- 
senger? 

A.  No ;  he  said,  '*  Then  the  messenger  has."  I  then  replied, "  I 
can  answer  only  for  myself."  Mr  O'Brien  then  said,  "I  will  bet 
you  three  guineas  " — I  think  it  was,  to  the  best  of  my  recollection — 
*'  that  you  have."  Fugion  said,  **  Done,"  I  believe,  or  words  to 
that  effect.  Mr  O'Brien  then  left  the  side  of  the  court  that  I  was 
on,  and  returned  to  the  left-hand  side,  where  Mr  O'Connor  was, 
and  whispered  something  to  Mr  O'Connor ;  but  what,  I  cannot  tell. 

Q.  What  observation  did  you  make  at  that  time  with  respect  to 
any  other  persons  in  the  court  as  to  any  change  of  position  ? 

A.  It  remained  quiet  till  the  jury  were  coming  in :  a  number  of 

Fmtlemen  seated  themselves  directly  before  me  m  the  place  where 
stood. 

Q.  That  was  upon  the  bench  made  for  the  prisoners'  attorneys  ? 

A.  Tea 

Q.  Many  gentlemen  seated  themselves  there  ? 

A.  Yes. 

Q.  Did  you  know  any  of  those  persons  ? 

A.  Not  that  were  sittii^  down  before  me.  Some  time  had  elapsed, 
when  there  was  some  noise  when  the  jury  were  coming  into  court, 
•'  Make  way  for  the  jury,"  or  something  to  that  effect.  I  then  en- 
deavoured to  get  SB  nigh  Mr  Watson^  the- jailor,  as  I  possibly  could. 
I  went  to  step  my  foot  up  to  get  nigh  the  bar,  and  I  was  pulled 
down  again  by  my  leg.  I  turned  round,,  and  the  person  who  pulled 
me  down*  I  supposed,  was  Mr  Thompson. 

Q.  Do  you  mean  to  say  you  know  it  was  Mr  Thompson ;  or 
from  the  situation  he  was  in,  that  you  apprehended  it  was  Mr 
Thompson  ? 

A  Exactly  so. 

Q.  You  do  not  aver  the  act  positively  ? 

Au  No ;  but  when  I  turned  round  he  was  close  to  me. 

VOL.  n.  2  b 
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Q.  And  therefore  you  conclade  he  was  the  person  that  puUed 
you? 

A.  Yes.  The  jury  then  came  in,  and  I  endeavoured  to  get  up 
again  as  near  the  bar  as  I  possibly  could. 

Q.  When  you  use  the  expression  that  you  endeavoured  to  get  up 
as  near  the  bar  as  you  could,  was  there  anything  that  prevented 
you  from  getting  there  ? 

A.  Only  the  gentlemen  sitting  there. 

Q.  Widi  what  view  was  that  ? 

A.  With  a  view  to  assist  in  securing  Mr  O'Connor  if  he  should 
attempt  to  make  his  escape. 

Q.  Upon  your  endeavouring  to  get  as  near  the  bar  as  you  could, 
what  happened  ? 

A.  The  juiy  were  in,  and  the  Court  called  "  Silence."  The  jury 
had  given  their  verdict— Mr  O'Connor  and  the  others,  Not  QuUty ; 
and  Mr  O'Coigly,  Guilty ;  and  then  I  got  up  nigh  the  bar.  I  ob- 
served something  in  Mr  O'Connor  that  strucK  me  as  if  he  meant  to 
make  his  escape ;  at  that  moment  there  was  some  noise  in  the  court, 
and  Mr  Fergusson  says, "  What  business  has  that  fellow  there,  making 
such  a  noise  ?  " 

Lord  Kenyon.  Who  was  that  addressed  to  ? 

A.  It  was  addressed  to  the  Court,  I  believe.  Upon  that  I  got 
up  upon  one  of  the  benches  and  addressed  the  Judge,  and  told  mm 
my  reasons  for  being  there.  I  told  his  lordship  I  had  a  warrant 
from  the  Duke  of  Portland  to  arrest  Mr  O'Connor ;  the  Judge  re- 
plied, *'  I  should  have  him,''  or  words  to  that  effect ;  and  desirea  the 
jailor  to  take  care  of  all  the  prisoners  for  the  present 

Q.  Which  of  the  judges  was  that  ? 

A.  Judge  BuUer.  Then  the  sentence  was  passed  upon  Mr 
O'Cpigly.  As  soon  as  the  Judge  had  so  done,  Mr  O'Connor  imme- 
diately Jumped  out  of  the  bar.  There  was  then  a  very  great  con- 
fusion m  court ;  those  gentlemen  who  had  so  placed  titiemselves 
before  me  stood  up.  I  called  out,  "  Shut  the  door,  shut  the  door," 
several  times. 

Q.  After  Mr  O'Connor  had  jumped  over  the  bar,  which  way  did 
betake? 

A.  He  took  to  the  left. 

Q.  He  took  the  direction  going  from  you  ? 

A.  Yes. 

Q.  That  was,  as  we  have  been  describing,  towards  the  narrow 
street  ? 

A.  Yes.  I  then  endeavoured  to  get  forward,  but  was  prevented 
by  those  gentlemen  who  had  so  placed  themselves  quite  before  me 
and  Fugion  and  the  messenger. 

Q.  Now  describe  particularly  what  passed  which  prevented  you, 
with  your  assistants,  from  following  Mr  O'Connor. 

A.  I  was  pulled  down,  or  shoved  down,  twice  or  three  times ; 


Digitized  by  VjOOQ IC 


THE  EABL  OF  THANET  AND  OTHERS.  387 

but  by  whom,  I  am  not  able  to  say.  I  then  jumped  forward  as 
well  as  I  was  able,  and  was  endeavouring  to  pursue  Mr  O'Connor ; 
Mr  Fergusson  jumped  upon  the  table,  and  with  a  stick  flourished  it 
in  this  way,  to  prevent  my  getting  forward. 

Q.  Flourish^  it  over  your  head  ? 

A.  He  flourished  it  with  an  intent,  as  I  presume,  to  stop  me. 

Q.  Was  Mr  Fergusson  in  his  professional  dress? 

A.  Yes,  he  was.  I  then  sprung  at  him,  and  wrenched  the  stick 
out  of  his  hand,  and  he  returned  back  to  his  former  situation. 

Q.  He  went  from  off  the  table,  and  returned  to  his  place  at  the 
table? 

A.  Yes;  otherwise  I  should  have  struck  him  with  the  stick 
which  I  had  wrenched  from  him  if  he  had  not  that  moment  got 
away. 

Q.  Describe  what  more  took  place. 

A.  As  soon  as  I  recovered  myself,  I  was  then  knocked  down  by 
some  person  who  drove  against  me — not  with  a  stick  ;  and  as  soon 
as  I  had  recovered  mysel?  I  saw  the  prson  who  had  so  shoved  me 
down.  I  immediately  struck  him  with  my  stick.  I  repeated  my 
blows  three  or  four  times.  That  person  called  out,  **  Don't  strike 
me  any  more."  I  replied,  "  I  will ;  how  dare  you  strike  me  ? " 
That  person  I  so  struck  was,  as  I  understood  while  I  was  in  court, 
the  Earl  of  Thanet. 

Q.  Are  you  quite  certain  that  the  person  you  struck,  and  repeated 
your  blows  with  a  stick,  was  the  person  who  shoved  you  down  ? 

A.  Yes. 

Q.  And  that  person,  whilst  you  continued  in  court,  you  under- 
stood was  my  Lord  Thanet  ? 

A.  Yes. 

Q.  Should  you  know  his  person  now  ? 

A.  I  think  I  should. 

Q.  Look  round  the  court,  in  all  parts  of  it,  and  see  if  you  see 
his  lordship  here — ^is  that  the  person  you  struck  who  sits  next  Mr 
Gibbs? 

A.  I  believe  it  is ;  I  cannot  positively  say,  because  I  have  never 
seen  the  gentleman  but  once  since  that  time. 

Q.  From  the  appearance  of  his  lordship,  from  his  person  and 
make,  do  you  now  believe  him  to  be  the  person? 

A.  I  cannot  positively  say. 

Q.  Have  you  reason  to  believe  that  that  gentleman  is  the 
person? 

A.  I  have  some  reason  to  believe  so,  from  his  size. 

Q.  Did  you  afterwards,  in  the  course  of  your  continuance  in 
court,  see  Lord  Thanet  in  any  other  part  of  the  court  ? 

A.  He  was  pointed  out  to  me  immediately  after. 

Q.  Upon  the  spot  ? 

A.  Upon  the  spot. 
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Q.  I  don't  know  whether  you  recollect  how  he  was  dressed? 

A.  No,  I  do  not 

Q.  Who  was  the  person  that  told  you  that  the  name  or  title  of 
the  person  with  whom  you  had  the  contest  was  Lord  Thanet? 

A.  Mr  O'Connor,  after  being  secured  and  brought  back  again 
into  the  bar. 

Q.  Mr  O'Connor  gave  the  title  of  Lord  Thanet  to  the  person 
with  whom  you  had  had  the  contest? 

A.  Yes. 

Lord  Kenton.  Was  it  a  conversation  addressed  by  Mr  O'Connor 
to  you? 

A.  It  was. 

Mr  Garrow.  After  you  had  given  these  blows  to  the  person  sap- 
posed  to  be  Lord  Thanet,  what  passed  ? 

A.  I  observed  Mr  O'Connor  was  in  custody — he  had  been 
secured  by  the  doorway ;  I  then  assisted  in  getting  him  back  to 
the  bar. 

Q.  Tou  described  just  now  that  when  you  was  attempting  to 
push  on  to  prevent  Mr  O'Connor  escaping,  you  was  interrupted  by 
the  persons  who  had  placed  themselves  before  you  ? 

A.  Yes. 

Q.  Do  you  mean  that  it  was  merely  by  the  accident  of  their 
being  there,  or  that  they  gave  you  any  obstruction  ? 

A.  While  the  jury  were  out  th^  came,  and  a  great  number 
more  than  had  been  there  at  the  time  of  the  trial,  and  placed 
themselves  just  before  where  I  stood. 

Q.  Are  you  acquainted  with  Mr  Gunter  Browne  ? 

A.  No,  I  am  not 

Q.  Do  you  remember  anybody  remarkable  in  his  appearance  or 
person  obstructing  Fugion  or  Wagstaffe  ? 

A.  No,  I  did  not  observe  it :  I  was  so  engaged  myself. 

Cross-examined  by  Mr  Erskinb. 

Q.  You  have  stated  to  my  lord  a-nd  the  jury  that  from  some- 
thing that  passed  you  expected  Mr  O'Connor  to  attempt  to  make 
his  escape  ? 

A.  Yes. 

Q.  I  take  it  for  granted  that  the  apprehension  that  he  wanted 
to  make  his  escape  induced  you  to  go  forward  ? 

A.  Yes ;  I  got  as  near  the  bar  as  I  could. 

Q.  It  made  you  more  desirous,  with  the  other  officers,  to  posh 
forward  quickly  ? 

A.  Surely  so. 

Q.  If  you  had  had  no  reason  to  suppose  Mr  O'Connor  was 
endeavouring  to  escape,  and  that  others  nad  a  disposition  to  assist 
him,  I  take  it  for  granted  you  would  have  gone  on  more  leisurely  ? 
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A.  No  doubt. 

Q.^  But  the  apprehension  that  you  had,  that  you  might  be  dis- 
appointed in  the  execution  of  your  warrant,  made  you  go  on  with 
considerable  rapidity  ? 

A.  I  went  swifter  than  I  should  have  done  if  I  had  not  been 
molested,  no  doubt 

Q.  The  line  that  you  was  going  in  at  that  time  was  a  place 
not  very  unlike  where  I  am  standing  now,  immediately  before  the 
prisoners  ? 

A  Yes. 

^  Q.  That  is  to  say,  a  place  like  that  I  am  now  standing  in, 
divided  by  something  like  this  from  the  place  where  the  counsel 
sat? 

A.  Just  so. 

Q.  You  say  that  you  jumped  forward  as  well  os  you  was  able, 
and  toas  endeavouring  to  pursue  Mr  O^Gonnjor^  when  Mr  Fergusson 
jumped  upon  the  table,  and  with  a  stick  flourished  in  this  way  to 
stop  youf 

A.  Yes. 

Q.  Tluit  ivas  the  first  obstruction  you  m^t  with  f 

A.  No  ;  I  waspuUed  by  the  leg. 

Q.  But  except  that  putting  by  the  leg,  after  you  pursued  your 
progress  through  the  solicitors'  box,  the  first  interruption  you  met 
wiOh  was  by  Mr  Fergusson  jumping  upon  the  table  t 

A.  No ;  1  had  been  pushed  aoum  before  that 

Q.  Had  you  struck  anybody  before  that  i 

A.  No. 

Q.  Had  you  shoved  or;i^ushed  anybody  t 

A.  I  cannot  tell  that ;  m  the  confusion  I  might. 

Q.  Yov,  had  not  seen  Lord  Thanet  tUl  after  this  had  passed  with 
Mr  Fergusson  f 

A.  To  my  knowledge  I  had  not. 

Q.  Lord  Thanet  is  a  very  strong,  big  man  ? 

A.  Yes,  he  is  so. 

Q.  Then  you  had  not  seen  Lord  Thanet  till  after  you  had  been 
with  Mr  Fergusson,  at  this  time  upon  the  table  ? 

A.  No,  I  had  not 

Q.  And  you  had  shoved  a^nst  several  others? 

A.  I  probably  might,  in  the  endeavour  to  get  forward. 

Q.  I  would  ask  you,  how  you  came  to  leave  the  line  of  the 
solicitors'  box  as  you  was  advancing  towards  Mr  O'Connor  to  go 
up  where  Mr  Fergusson  stood  ? 

A  I  did  not  go  up  to  where  Mr  Fergusson  stood ;  the  first  time 
I  placed  myself  was  by  the  right-hand  side  of  the  bar.  Mr 
Fergusson  might  have  attacked  me  about  the  middle  of  the  bar. 

Q.  After  you  saw  Mr  O'Connor  jump  over  the  bar,  and  when 
yoa  was  apprehending  that  you  might  be  disappointed  in  arresting 
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him,  you  went  forth  with  all  the  rapidity  you  could.  Now,  how 
came  you  to  leave  the  course  which  (Urectly  led  to  him  to  go  up  to 
the  table  where  Mr  Fergussoa  stood  ? 

A.  There  had  been  a  great  many  gentlemen  in  the  corner,  and  I 
got  a  little  farther  to  the  right. 

Q.  Towards  the  table  where  Mr  Fergusson  was? 

A.  Yea 

Q.  He  was  standing  upon  the  table  and  you  upon  the  ground  ? 

A.  No ;  upon  the  bench.  I  might  be  upon  the  ground  some- 
times, for  I  was  up  and  down  several  times. 

Q.  Mr  Fergusson  was  upon  the  table  flourishing  a  stick  over 
you,  in  his  wig  and  gown,  and  you  forcibly  wrenched  it  out  of.  his 
hand? 

A.  Yes ;  and  if  he  had  not  got  away  he  would  have  recollected 
me  another  time. 

Q.  Now  you  take  upon  you  to  say  that  when  this  transaction  took 
place  he  returned  to  the  table  and  went  to  his  seat  ? 

A.  He  turned  back,  and  went  from  me  to  the  table. 

Q.  Did  he  go  towards  Mr  O'Connor  ? 

A.  No ;  he  turned  toward  the  Judges. 

Q.  Then  it  rvas  not  untU  after  Siis  transaction  had  paesed, 
when  Mr  Fergusson  had  flourished  his  stick  in  this  maimer,  and  had 
gone  atvay  tovoards  the  Jvdges,  that  you  met  imth  Lord  Thanet  t 

A.  Just  so. 

Q.  What  interval  of  time  might  there  he  between  Mr  Fergusson  s 
going  away  in  the  manner  you  describe  and  your  meeting  wttii 
LordThavett 

A.  A  very  few  minutes — a  minute  or  two, 

Q.  Where  was  it  you  met  with  Lord  Thanet  ? 

A.  A  verv  little  distance  from  me. 

Q.  Was  he  in  the  counsels'  seat  or  where  ? 

A.  I  don't  know  what  you  call  the  counsels'  seat ;  he  was  upon 
the  benches.  As  soon  as  I  turned  from  Mr  Fergusson  I  was  im- 
mediately shoved  down. 

Q.  Was  the  person  you  took  to  be  Lord  Thanet  upon  a  bench 
by  where  the  table  stood  ? 

A.  I  cannot  say. 

Q.  Sad  he  a  stick  i 

A.  He  had  no  stick  thai  I  recollect, 

Q.  Then  Lord  Thanet  having  no  stick,  what  assault  did  he  make 
upon  you  ? 

A.  With  his  fist  in  this  way,  shoved  me  down  as  I  was  going 
forward ;  he  shoved  me  back. 

Q.  And  then  you  struck  him  f 

A.  Yes ;  as  soon  as  J  recovered  myself  I  struck  him  tivo  or 
three  blouw. 

Q.  With  what  i 
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A.  The  stick  that  I  took  from  Mr  Fergusson  f 

Q.  My  Lord  Thanet  had  no  means  of  parrying  that  blow  ? 

A.  No ;  he  did  not  attempt  to  strike  me  afterwards. 

Q.  Where  was  he  at  the  time  you  struck  him  two  or  three 
times? 

A.  When  I  hit  him  the  first  time,  he  fell  upon  his  side,  this  way. 

Q.  Did  you  strike  him  after  that  ? 

A.  Yes. 

Q.  Mr  Fergusson  was  gone  away  ? 

A.  Yes. 

Q.  Mr  Fergusson  did  nothing  to  endeavour  to  extricate  Lord 
Thanet  from  you  ? 

A.  No. 

Q.  Did  you  strike  anybody  else  but  Lord  Thanet  ? 

A.  I  do  not  know  that  I  did ;  I  might  by  accident. 

Q.  If  you  struck  anybody  else  besides  Lord  Thanet  it  was  by 
accident  ? 

A.  Yes. 

Q.  Did  you  see  either  Fugion^  Adams,  or  Wagstaflfe,  who  were 
there,  strike  anybody  ? 

A.  No,  I  did  not 

Mr  Garrow.  Do  you  remember  seeing  Fugion  strike  anybody  ? 

A.  No. 

Q.  You  said  you  was  not  before  acquainted  with  the  person  of 
Mr  Thompson  ? 

A.  No. 

Q.  Should  you  know  him  again  now  ? 

A.  I  should  think  that  little  gentleman  is  him. 

Mr  GiBBS.  This  gentleman  ?  (putting  his  finger  on  Mr  Thomp- 
son). 

A.  No ;  the  next  gentleman. 

Q.  This  gentleman  ?  (putting  his  finger  on  Mr  Bonney). 

A.  Yes ;  I  think  that  is  him. 

Sb  Edward  BInatchbull  sworn, — Examined  by  Mr  Adam. 

Q.  Were  you  at  the  trial  of  O'Coigly,  O'Connor,  and  others,  at 
Maidstone. 

A.  I  was. 

Q.  Were  you  present  in  court  at  the  time  the  riot  took  place  ? 

A.  I  was. 

Q.  Will  you  state  to  my  lord  and  the  jury  whether  you  saw  Eivett, 
the  Bow  Street  officer,  engaged  with  any  person,  and  with  whom  ? 

A.  Previous  to  the  sentence  being  passed  upon  O'Coigly,  I  saw 
Rivett,  the  Bow  Street  officer,  on  the  prisoner's  right  hand.  He 
produced  some  paper,  w:hich  I  understood  at  the  time  to  be  a 
warrant  from  the  Duke  of  Portland  to .  secure  the  person  of  l^Ir 
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Arthur  O'ConDor ;  after  that,  there  was  some  conversation  passed 
between  the  Judge  and  Bivett,  which  I  do  not  immediately  recol- 
lect /  aaw  Lord  Thanet  seat  himself  under  the  prisoners  at  ike 
bar,  immediately  at  the  conclusion  of  the  sentence  being  passed 
upon  (yCoighf.  I  saw  Bivett,  who  appeared  to  me  to  be  placed 
in  a  situation  in  order  to  prevent  Mr  O'Connor^s  escape.  I  saw  Mr 
O'Connor  put  his  right  foot,  I  think  it  was,  upon  the  bar,  his  left 
hand  upon  the  ndhng,  and  his  right  hand  either  upon  some 
prson's  shoulder  that  was  sitting  under,  or  else  upon  the  rail,  and 
jump^  into  the  crowd.  I  can  only  speak  now  as  it  struck  me  at 
the  time.  It  appeared  to  me  that  Lord  Thanet  rose  from  his  seat 
as  soon  as  Mr  Cf  Connor  jumped  into  the  crowd ;  he  rose  from  his 
seat  in  order  to  rnrevent  Mr  Bivett  from  securing  the  person  of 
Mr  O'Connor.  Tnere  was  6ome  person — ^who  it  was  I  cannot  pre- 
tend to  say ;  but  it  was  some  person  rather  with  a  bald  heaa— a 
person  whom  I  should  not  know  again  if  I  was  to  see  him 

Q.  Can  you  tell  how  he  was  dressed  ? 

A.  No,  I  cannot ;  but  there  was  some  person  who  took  hold  of 
Bivett,  at  least  it  had  that  appearance  to  me  in  the  bustle.  He 
took  hold  of  Bivett  and  pulled  him,  endeavouring  to  keep  him 
back.  Lord  Thanet  was  ifctween  Bivett  and  where  Mr  O'Connor 
had  leaped  out  of  the  pound.  I  know  nothing  further ;  that  is  all 
I  saw  of  the  business.  I  cannot  pretend  to  say  what  passed  after- 
wards. 

Q.  Did  you  see  any  fighting,  or  any  blows  struck  ? 

A.  It  did  appear  to  me,  but  I  can  by  no  means  speak  positively 
to  it,  that  when  a  person,  whoever  it  was,  was  endeavouring  to 
keep  Bivett  back ;  Bivett,  li  I  may  make  the  gesture,  for  I  do  not 
know  how  to  describe  it,  Bivett,  in  this  kind  of  way,  struck  Lord 
Thanet  in  the  side,  as  it  appeared  to  me,  but  I  cannot  say  whether 
he  struck  Lord  Thanet  or  not  at  that  <listance,  nor  did  I  see  him 
make  a  blow  at  any  person. 

Q.  Are  you  sure  that  Lord  Thanet  was  standing  in  that  part  of 
the  court  ? 

A«  I  am  quite  certain  that  he  went  there  when  sentence  had  passed. 

Thomas  Watson  sworn. — Examined  by  Mr  Wood. 

Q.  You  are  the  jailor  of  Maidstone,  I  believe  ? 
A.  I  auL 

Q.  Was  you  in  court  at  the  trial  of  these  prisoners  ? 
A.  Yes,  I  waa 

Q.  Do  you  remember  the  Judges  giving  any  directions  not  to 
discharge  the  prisoner  ? 
A.  Yes. 

Q.  When  were  these  directions  given  ? 
A.  Just  before  it  ended. 
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Q.  Do  you  mean  before  the  sentence  of  death  was  pronounoed  ? 

A.  Yes ;  I  believe  it  was,  to  the  best  of  my  knowl^ge. 

Q.  Before  the  sentence  was  finished,  did  you  say  anj^ng  to  Mr 
O'Connor? 

A,  I  did,  I  said,  "  Mr  O'Connor,  remember  you  are  not  to  be 
discharged,  though  you  may  be  acquitted."  He  said  "  Why  ?" 
and  I  said, ''  Because  I  have  no  authority  to  discharge  you,  and 
therefore  you  must  not  go." 

Q.  Was  anything  said  after  that  to.  Mr  O'Connor  by  anybody  ? 

A.  A  person  just  below  him,  after  sentence  was  passed,  said  to 
Mr  O'Connor,  '*  You  are  acquitted ;  what  do  you  stand  there  for  ? 
why  don't  you  jump  over  ?" 

Q.  You  dont  know  who  that  person  was,  I  suppose  ? 

A.  No.  Mr  O'Connor  said,  "Mr  Watson  says  I  am  not  to  go." 
The  gentleman  below  said,  "  Pshaw  I  you  are  acquitted ;  what  do 
you  stay  there  for  ?  jump  over."  He  instantly  sprung,  and  I 
instantly  caught  hold  of  the  skirt  of  his  coat  as  he  got  over,  and 
held  him.  I  then  cried  out,  "  Stop  him,  stop  him  J "  There  were 
some  of  them  shoving  him  behind  to  shove  him  through  the  wicket, 
and  others  shoving  him  back ;  but  he  was  so  secured  that  they  got 
him  back  into  his  place  again. 

Q.  DidyouseeEivett? 

A.  I  did. 

Q.  Did  you  give  any  directions  to  Rivett  ? 

A.  I  called  to  him,  or  his  companion,  and  said,  *'  I  wish  you 
would  go  out  and  get  some  constables  and  assistants  " — for  I  sus- 
pected there  would  be  something  amiss  by  and  by. 

Thomas  Adams  sworn. — Examined  by  Mr  Fielding. 

Q.  Yon  were  coachman  to  Mr  Justice  Buller  at  the  time  of  the 
trial? 

A.  I  was. 

Q.  Tell  my  lord,  and  the  gentlemen  of  the  jury,  what  you  ob- 
served in  the  court  after  Mr  Justice  Buller  had  passed  sentence  of 
death  upon  O'Coigly.    Krst  of  all,  where  was  your  situation  ? 

A.  At  the  wicket-door  that  leads  into  the  body  of  the  court,  and 
that  part  of  the  court  that  the  spectators  stand  in. 

Q.  By  the  jury-box  ? 

A.  Yes. 

Q.  Now,  when  sentence  of  death  was  passed,  what  did  you 
observe  going  forward  in  court  ? 

A.  Some  person  said,  "  Spring,"  but  who,  I  know  not.  Imme- 
diately Mr  O'Connor  jumped  over  the  bar  into  the  body  of  the 
court 

Q.  Did  you  observe  the  person  of  the  man  from  whom  the  voice 
came? 


Digitized  by  VjOOQ IC 


394        EVIDENCE  FOR  THE  CROWN  IN  THE  TRIAL  OF 

A.  No,  I  did  not  He  came  to  the  wicket-door,  where  I  stood, 
and  immediately  caught  him  by  the  collar. 

Q.  Then  he  had  made  his  escape  so  far  as  to  get  to  the  place 
where  you  were  ? 

A.  He  had.  I  caught  him  by  the  collar  of  the  coat,  and  says, 
"  I  '11  be  damned  if  I  let  you  go;"  and  immediately  the  wicket- 
door  was  opened.  I  took  the  wicket-door  in  my  left  hand,  and 
pulled  it  to  and  bolted  it,  and  the  moment  I  had  bolted  it  some 
person  knocked  me  down. 

Q.  Did  you  see  that  person  afterwards,  to  know  him  ? 

A.  My  whole  attention  was  to  stop  Mr  O'Connor. 

Q.  Then  you  don't  know  the  person  that  knocked  you  down  ? 

A.  I  do  not.  I  immediately  got  up  and  seized  Mr  O'Connor 
again,  and  said,  '^  1 11  be  damned  if  I  let  you  go,  let  the  conse- 
quence be  what  it  will" 

Q.  When  you  had  recovered  yourself,  and  caught  him  again, 
do  you  remember  who  were  the  persons  immediately  about  Mr 
O'Connor? 

A.  I  saw  several  gentlemen  between  the  officers  and  Mr 
O'Connor. 

Q.  Did  you  know  any  of  them  by  name,  as  it  appeared  after- 
wards? 

A.  I  saw  my  Lord  Thanet.  His  lordship  was  as  close  to  me  as 
possible— rather  behind  me. 

Q.  How  far  was  that  situation  in  which  you  saw  Lord  Thanet 
from  the  immediate  front  of  the  bar  from  whence  Mr  O'Connor 
had  escaped  ? 

A.  He  might  be  as  far  from  the  bar,  not  quite  so  far,  as  I  am 
from  you — rather  nearer  to  the  wicket,  where  I  stood. 

Q.  Did  you  see  Lord  Thanet  do  anything  ? 

A.  I  saw  Lord  Thanet  with  a  small  stick  in  his  hand  in  this 
position,  directly  behind  me ;  and  Kivett,  the  officer,  came  up,  and 
struck  at  him  with  a  stick.  Lord  Thanet  says,  **  What  did  you 
strike  me  for  ?  I  did  not  strike  you."  **  You  struck  me  first,"  says 
Rivett. 

Q.  Did  you  know  any  of  the  other  persons  that  were  by  him? 

A.  I  did  not.  ' 

Q.  Did  you  see  any  person  there  with  a  bald  head  ? 

A.  I  did  not  take  any  notice  of  a  bald  head.  I  saw  a  gentleman 
with  a  black  collar  and  a  pepper-and-salt  coat  on. 

Q.  What  did  that  person  do? 

A.  I  did  not  see  him  do  anything:  he  was  in  the  passage 
among  the  other  persons  that  were  endeavouring  to  obstruct  the 
officers  from  taking  Mr  O'Connor.  I  called  out  to  some  person  to 
come  forward  to  my  assistance,  for  he  made  a  spring,  and  the 
wicket-door  was  opened  again.  I  made  a  spring  and  shut  it  again, 
and  then  Bivett  aud  Fugion  came  up. 
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Q.  How  many  persons  do  you  think  there  were  between  you  and 
the  officers  Rivett  and  Fugion  who  were  coming  up  ? 

A.  I  cannot  say  how  many  there  were ;  there  might  be  seven, 
eight,  or  nine,  or  there  might  not  be  quite  so  many. 

Q.  Do  you  know  the  persons  of  either  Mr  Thompson,  Mr 
O'Brien,  or  Mr  Gunter  Browne  ? 

A.  I  do  not. 

Q.  Do  you  know  the  person  of  Lord  Thanet  ? 

A-  Yes,  I  believe  I  do  know  him ;  I  saw  his  lordship  give  his 
evidence  in  court 

Q.  When  Mr  O'Connor  was  last  stopped  by  you,  what  became 
of  him? 

A.  I  delivered  him  up  to  two  officers. 

Q.  How  near  to  the  oar  from  whence  he  had  escaped  did  you 
come  with  him  ? 

A.  I  came  quite  up  to  the  end  of  the  bar  with  him. 

Q.  At  that  time,  what  was  the  number  of  the  people  standing 
about? 

A.  They  were  directly  opposing  the  officers  from  coming,  when 
I  was  at  the  comer  of  the  bar  with  Imn. 

Q.  Do  you  know  the  person  of  Mr  Fergusson  ? 

A.  I  do  not. 

Q.  Did  you  see  any  person  in  a  bar- wig  and  gown  ? 

A.  Yes. 

Q.  In  what  situation  was  he  ? 

A.  He  was  one  of  those  who  wanted  to  obstruct  the  officers  from 
coming  forward. 

Q.  what  did  you  observe  him  do  ? 

A.  I  saw  them  stand  all  of  a  body  together,  so  that  the  officers 
could  not  pass  to  take  him. 

Q.  Do  you  remember  any  complaint  being  made  to  the  Judge,  by 
any  person,  of  having  their  head  broke  ? 

A.  Yes  ;  a  gentleman  said,  **  What  recompense  am  I  to  have  ? 
I  have  got  a  broken  head ; "  but  I  do  not  know  who  it  was. 

Q.  Was  that  the  person  that  you  spoke  of  with  a  black  collar  ? 

A.  I  cannot  say. 

Q.  Had  he  a  bald  head  ? 

A.  I  cannot  say. 

HsNRT  William  Brooke  sworn. — Examined  by  Mr  Abbot. 

Q-  I  believe  you  have  some  situation  in  the  Secretary  of  State's 
office? 
A«  Chief  clerk  in  the  Alien  department. 
Q.  Was  you  at  Maidstone  at  the  trials  ? 
A.  Yes, 
Q.  Do  you  know  the  person  of  Mr  Dennis  O'Brien  ? 
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A,  I  do. 

Q.  Do  you  recollect  seeing  Mr  O'Brien  in  court  during  the  time 
the  jury  retired  to  consider  of  their  verdict  ? 

A.  I  do. 

Q.  Where  did  you  see  him  ?  where  was  he? 

A.  I  saw  him  near  the  dock,  on  the  side  where  Mr  0*Connor 
stood. 

Q.  Was  he  in  conversation  with  any  person  that  you  observed  ? 

A.  He  was  in  conversation  with  Mr  O'Connor. 

Q.  Do  you  recollect  what  happened  immediately  after  the  jury 
had  pronounced  their  verdict  ? 

A.  I  recollect  that  Bivett,  one  of  the  Bow  Street  officers,  at- 
tempted to  get  up  on  the  side  where  the  jailor  sat. 

Q.  Did  he  declare  the  purpose  of  his  attempting  to  go  that  way  ? 

A.  To  the  best  of  my  recollection,  he  said  he  had  a  warrant 
from  the  Secretary  of  State  to  arrest  Mr  O'Connor. 

Q.  Did  you  observe  that  any  attempt  was  made  to  resist  this 
person  who  was  endeavouring  to  come  lorward  ? 

A.  I  observed  some  persons  endeavouring  to  pull  him  back. 

Q.  Do  you  recollect  whether  any  direction  was  given  to  the  jailor 
with  respect  to  the  prisoners  by  either  of  the  learned  Judges  ? 

A.  Yes. 

Lord  Eenyok.  It  cannot  be  necessary  to  go  into  that 

Mr  Ebskike.  There  can  be  no  doubt  of  any  of  these  &cta 

Mr  Abbot.  Did  Mr  O'Connor  do  anything? 

A  Mr  O'Connor  placed,  as  far  as  I  recollect,  his  left  hand  upon 
the  side  of  the  bar  where  he  stood,  and  leaped  over. 

Q.  Did  you  hear  any  voices  crying  out  anything  ? 

A  At  that  time  the  tumult  became  general :  1  heard  some  cry 
out,  "  Stop,  stop ; "  and  others,  "  Run,  run." 

Q.  Are  you  able  to  identify  any  person  who  was  resisting  Rivett? 

A.  I  saw  a  person,  to  the  best  of  my  recollection,  who  was  dressed 
in  a  gray  coat  and  a  black  collar,  and  his  head  was  bald  on  the 
top. 

Q.  What  did  you  see  that  person  doing? 

A.  He  seemed  to  have  hold  of  the  officer*s  coat. 

Q.  Of  Rivett's  coat? 

A.  Yes. 

Q.  Did  you  afterwards  learn  who  that  person  was  ? 

A.  I  afterwards  understood  that  person  to  be  a  Captain  Browne. 

Q.  Did  that  person,  after  the  tumult  was  over,  prefer  any  com- 
plaint to  the  Court  that  you  recollect  ? 

A.  I  cannot  identify  the  person  of  the  gentleman  that  endeavoured 
to  make  a  complaint  to  the  Court  of  ill-usage ;  but  there  was  some 
gentleman  upon  the  table  who  complained,  whether  generally,  or 
to  the  bench,  I  cannot  say,  "  Am  I  to  be  ill-treated  in  this  way  ?  " 
or  to  that  effect 
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Q.  Was  that  the  person  with  a  bald  head  and  black  collar  ? 

A.  I  cannot  say. 

Q.  Did  you  know  Mr  Fergusson  the  counsel  ? 

A.  I  have  not  the  honour  of  Mr  Fergjisson's  acquaintance ;  but 
I  had  his  person  pointed  out  to  me  as  being  Mr  Fergusson. 

Q.  Did  you  see  him  do  anything  ? 

A,  He  appeared  to  have  something  in  his  hand ;  but  whether  it 
was  a  stick  or  a  sword  that  lay  upon  the  table,  or  what,  I  cannot 
say — ^but  he  was  brandishing  it  over  the  heads  of  the  people. 

Q.  Was  he  in  his  professional  dress  at  this  time  ? 

A.  He  was. 

Oross-^axLmined  by  Mr  Ebseine. 

Q.  Where  was  Mr  Fergusson  standing  when  you  apprehend, 
rather  than  express,  that  you  saw  him  branaishing  somethmg  which 
you  do  not  describe,  but  which  you  think  was  a  stick  or  a  sword  ? 

A.  He  was  standing  near  the  side  of  the  court  upon  which  Mr 
O'Connor  stood. 

Q.  Upon  the  ground,  upon  the  bench,  or  upon  the  table  ? 

A.  He  appeared  to  me,  as  far  as  I  can  charge  my  recollection, 
to  have  been  upon  a  bench ;  he  appeared  to  be  elevated  from  the 
ground. 

Q.  This  was  after  the  sentence  had  been  pronounced,  and  after 
Mr  O'Connor  had  gone  out  of  the  dock  ? 

A.  It  was  about  that  time,  as  far  as  I  can  recollect 

Q.  At  the  time  of  the  confusion  in  court,  was  it  not  ? 

A.  It  was  at  the  time  of  the  confusion, 

JoHH  Staptord  called  again. — Examined  by  Mr  Law. 

Q.  I  will  not  examine  you  to  the  preliminary  circumstances  which 
have  been  proved  by  several  witnesses  Confine  yourself  now  to  the 
time  that  Mr  O'Connor  was  endeavouring  to  get  over  the  bar.  At 
that  period  of  time,  did  you  see  any  of  the  defendants,  and  particu- 
larly MJr  Fergusson  or  Lord  Thanet,  do  or  endeavour  to  do  any- 
thing? 

A.  At  the  instant  that  Mr  O'Connor  leaped  over  the  bar,  I  saw 
my  Lord  Thanet  and  Mr  Fergusson.  I  haa  been  paying  particular 
attention  to  Mr  Justice  Buller  in  passing  sentence ;  and  me  moment 
that  he  was  done,  I  turned  my  eyes  round  to  the  bar,  and  saw  Mr 
O'Connor  in  the  act  of  getting  over ;  he  had  his  left  hand  upon  the 
bar,  and  his  right  hand  extended :  my  Lord  Thanet  stood  next  to 
him,  to  the  right  of  him ;  Mr  Fergusson,  at  that  instant,  was  in 
front  of  him,  with  his  back  to  me,  facing  Mr  O'Connor. 

TAx  Ebskine.  Where  did  you  sit  at  this  time  ? 

A.  Supposing  this  to  be  the  court  at  Maidstone,  I  sat  directly 
under  the  jury. 
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Mr  Law.  You  sat  so  that  you  could  observe  the  whole  of  the 
transaction  ? 

A.  Clearly ;  but  the  whole  of  the  transaction  was  of  that  sudden 
nature  that  I  was  rising  part  of  the  time.  I  rose,  and  seized  odc 
of  the  sabres  which  lay  upon  the  table,  and  which  was  a  part  of  Mr 
O'Connor's  baggage. 

Q.  Did  you  see  Lord  Thanet  or  Mr  Fergusson  do  anything  in 
aid  of  Mr  O'Connor  in  the  act  of  escaping  ? 

A.  When  Mr  O'Connor  extended  his  arm,  he  either  laid  it  upon 
Lord  Thanet's  shoulder  or  Mr  Fergiisson's  arm ;  Lord  Thanet  bein^^ 
between  me  and  Mr  Fergusson,  I  could  not  distinguish  oa  which  of 
them  he  put  his  hand. 

Q.  Did  you  see  any  obstruction  given  by  them  to  any  persons  in 
passing  from  one  part  of  the  court  to  the  other  ? 

A,  I  did  not  observe  Lord  Thanet  make  any  obstruction.  Mr 
Fergusson  had  his  back  turned  to  that  side  of  the  court  from  whence 
the  officers  were  endeavouring  to  approach  to  the  bar. 

Q.  With  his  back  towards  the  great  street  of  Maidstone  ? 

A.  Yea  At  the  instant  I  am  naw  speaking  of,  I  was  upon  the 
table. 

Q.  Did  you  see  anything  in  particular  done  by  Mr  Fergusson  ? 

A.  Mr  Fergusson  extended  his  arms  in  this  manner,  seemingly 
to  me  to  keep  the  persons  back  who  were  forcing  themselves  for- 
ward.    I  saw  no  other  act  done  by  him. 

Q.  Then  did  Mr  Fergusson  appear  to  you  to  be  putting  himself 
in  a  position  to  stop  the  way  ? 

A.  Certainly  so. 

Q.  To  stop  the  way  for  who  ? 

A.  I  said  before,  to  stop  the  way  of  the  persons  who  were  ap 
proachtng  that  side  of  the  court  where  the  officers  were. 

Q.  Were  any  persons  at  that  time  attempting  to  come  from  the 
side  of  the  court  where  the  officers  were  to  the  side  where  Mr 
O'Connor  was  ? 

A.  Bivett  and  the  Bow  Street  officers  were.  lot  this  time  stood 
upon  the  table  with  a  drawn  sabre  in  my  hand, 

Q.  Did  you  see  anybody,  before  that,  have  hold  of  the  flap  of  Mr 
O'Connor's  coat  ? 

A.  Yes ;  before  Mr  O'Connor  got  from  the  bar,  I  observed  that 
Mr  Watson,  the  jailor,  had  got  hold  of  the  tail  of  his  coat. 

Q.  Was  it  at  the  same  period  of  time  when  you  saw  the  officers 
rush  forward,  and  Mr  Fergusson  attempt  to  stop  the  way  in  the 
manner  that  you  have  described  ? 

A.  Yes ;  the  whole  transaction  was  of  the  shortest  duration  pos- 
sible. Mr  Fergusson  forced  himself  between  Mr  ff  Connor  wnd  Mr 
Watson^  the  jailor ;  Mr  Watson,  the  jailor,  reached  across ;  he  sat 
on  the  other  side  from  where  Mr  O'Connor,  the  prisoner,  sat ;  he 
reached  across  behind  Binns,  and  seized  the  flap  of  O'Connor's  coat 
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as  he  was  getting  over  the  tahle ;  the  coat  was  extended  for  a  small 
distance  between  O'Connor  and  the  bar,  and  Mr  Fergusson  forced 
himself  in  between  the  two,  and  Mr  Watson  let  go  his  hold. 

Q.  Do  I  understand  you,  that  by  the  action  of  Mr  Fergusson,  the 
jailor  was  separated  from  his  prisoner  ? 

A.  That  I  cannot  say :  the  jailor  might  have  let  go  his  hold 
without  the  action  of  Mr  Fergusson ;  it  appeared  to  me  to  be  in 
consequence  of  the  action  of  Mr  Fergusson. 

Q.  Do  you  know  the  person  of  Mr  O'Brien  ? 

A.  No,  I  do  not  I  saw  a  gentleman  in  court  who  spoke  to  Mr 
O'Connor  two  or  three  times.  That  gentleman  I  had  previously 
seen  in  the  witnesses'  box,  standing  by  Mr  Sheridan,  Mr  Fox,  and 
the  other  gentlemen  that  were  there;  and  I  saw  him  afterwards; 
but  I  do  not  know,  of  my  own  knowledge,  who  he  was  at  all. 

Q.  You  mentioned  standing  upon  the  table  with  this  sabre  in 
your  hand — did  you  strike  anybody,  or  create  any  confusion  ? 

A.  I  certainly  struck  no  one.  I  menaced  many  that  I  saw,  appa- 
rently to  me,  endeavouring  to  force  Mr  O'Connor  out ;  I  brandished 
the  sabre,  and  cried  out  very  loudly,  "  Keep  back,"  and  made  mo- 
tions as  if  I  would  strike ;  but  I  did  not  strike  any  one. 

Q.  From  the  observations  you  were  enabled  to  make,  to  what 
cause  and  to  what  efforts  did  you  attribute  the  riot  ? 

A.  The  riot  must  be  attributed  most  certainly  to  Mr  O'Connor's 
attempt  to  escape,  and  the  assistance  that  his  friends  gave  him.  I 
did  not  know  of  any  warrant  there  was  to  apprehend  him  till  I 
heard  Bivett  call  out  in  the  manner  I  have  described,  before  the 
sentence  was  passed. 

Q.  Did  you  observe  any  other  circumstances  of  actual  assistance 
given  by  the  friends  of  Mr  O'Connor  to  his  escape  besides  those 
you  have  mentioned  ? 

A.  No ;  the  transaction  was  so  short,  it  was  impossible  to  observe 
minutely. 

Oross-exmrnined  hy  Mr  Ebskinb. 

Q.  This  scene  of  confusion  you  represent  as  almost  instantaneous, 
and  to  have  continued  but  a  very  short  time  ? 

A.  Tea. 

Q.  You  were  sitting,  as  clerk  to  Mr  Knapp,  under  the  jury-box  ? 

A.Tefl. 

Q.  And  your  face,  of  course/ towards  the  great  street  of  Maid- 
stone? 

A.  Yea 

Q.  Now,  after  Mr 'Justice  Buller  had  pronounced  sentence  of 
death  upon  O'Ooigly,  did  you  see  O'Connor  jump  out  of  the  bar  ? 

A.  I  did 

Q.  Where  do  you  mean  to  represent  that  you  saw  Mr  Fergusson 
at  that  time  ? 
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A.  Mr  Fergu89on  did  not  attract  my  eye  ttU  I  was  upon  the 
table.    Seeing  the  act  of  O'Connor,  I  immediately  nirang  up. 

Q.  You  did  not  see  Mr  Fergusson  till  the  conmsion  had  ad- 
vanced ? 

A.  It  was  just  at  the  very  instant ;  they  all  happened  almost  at 
the  same  time. 

Q.  Mr  Fergosson  did  not  attract  yonr  attention  till  you  had  got 
upon  the  table  in  consequence  of  that  instantaneous  confusion  havmg 
begun? 

A.  I  got  upon  the  table  in  consequ^ce  of  seeing  Mr  O'Connor 
leap  over. 

Q.  Then,  when  your  attention  was  first  attracted  to  Mr  Fergnsson 
it  was  in  the  midst  of  the  confusion  ? 

A,  Yea. 

Q.  Several  persons  appeared  to  be  pressing  forward,  and  there 
seemed  to  be  a  scuffle  ? 

A.  Yes. 

Q.  You  observed  Lord  Thanet  very  distinctly  ? 

aL  I  had  never  seen  Lord  Thanet  before  that  day.  I  saw  him 
give  his  evidence.  I  saw  him  afterwards,  I  think,  sitting  between 
Mr  Dallas  and  Mr  Ferrasson ;  and  I  think  I  cannot  err  when  I  say 
I  am  sure  it  was  Lord  Thanet 

Q.  Did  you  not  see  distinctly  the  person  you  took  to  be  Lord 
Thanet? 

A.  Most  distinctly. 

Q.  How  far  was  he  from  you  ? 

A.  I  am  sure,  not  more  than  two  yards ;  for  the  space  between 
the  table  and  the  bar  is  very  small ;  and  it  was  between  the  table 
and  the  bar  that  I  saw  Lord  Thanet 

Q.  Where  the  counsel  sat  ? 

A.  Not  in  the  seat  where  the  counsel  sat 

Q.  At  this  time  you  were  upon  the  table,  and  saw  Mr  Fergusson 
in  &e  midst  of  the  confusion ;  was  he  upon  the  table  where  yon 
were,  or  in  his  place  ? 

A.  Neither  upon  the  table  nor  in  his  place  ? 

Q.  Where,  then  ? 

A.  Immediately  behind  where  he  had  formerljr  sat  He  had  sot 
in  the  front  of  O'Connor,  and  he  had  got  just  behind  the  seat  where 
he  had  sat  before. 

Q.  You  had  a  sword  which  you  brandished  for  the  purpose  of 
keeping  off  any  danger  that  might  happen  ? 

Q.  Do  ^ou  mean  to  represent  that  Mr  Fergosson  was  at  that  time 
in  the  sobcitors'  box  ? 

A.  I  don't  know  whether  I  can  call  it  the  solicitors'  box  or  not ; 
he  Bat  ai  the  eoctremity  of  the  seat  wherein  the  solicitors  sat ;  he  was 
certainly  directly  before  me  at  the  end  of  the  trial. 
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Q.  At  tbat  time  was  not  Mr  Fergosson  sarroanded  by  a  great 
number  of  people,  who  were  pushing  and  shoving,  and  making  a 
disturbance  ? 

A.  The  persons  behind  him  were  certainly  crowding  upon  him ; 
but  there  was  a  small  space  before  him  that  was  vacant 

Q.  Was  there  not  a  pressing  upon  him  every  way  ? 

A.  No,  not  from  the  table. 

Q.  Were  there  not  persons  in  the  place  where  the  solicitors'  box 
was,  pushing  and  crowding  at  the  time  Mr  Fergusson  extended  his 
arms? 

A.  Certainly;  but  I  saw  him  only  pressed  on  the  side  that  I 
describe. 

Q.  Do  you  mean  to  swear  that  you  saw  Mr  Fergusson  shift  his 
place  where  he  had  been,  and  ^  nearer  to  Mr  O'Connor  ? 

A.  No,  I  did  not  see  him  shift  it. 

Mr  Gabkow.  There  was  a  low-backed  seat  for  the  counsel  for 
the  prisoners  ? 

A.  Yes. 

Q.  Behind  that  was  a  space  and  bench  for  the  solicitors  ? 

A.  Yes. 

Q.  And  if  I  understand  you  right,  Mr  Fergusson  appeared  to  you 
to  be  over  that  low  back  to  the  counsel's  seat  ? 

A.  Yes,  certainly  so. 

Q.  Between  the  back  of  the  counsel's  seat  and  the  bar  ? 

A.  Yes ;  I  had  not  immediately  before  this  observed  where  Mr 
Fergusson  was. 

The  Honourable  Robert  Clifford  sworn. — Examined  by 
Mr  Garrow. 

Q.  I  shall  not  trouble  the  Court  to  hear  from  you  over  again  the 
detail  of  the  circumstances.  Did  you  hear  Lord  Thanet  examined 
as  a  witness  upon  the  trial  of  Mr  O'Connor  ? 

A-  I  did ;  it  was  a  few  minutes  before  five. 

Q.  Very  soon  after  that,  I  believe,  Mr  Dallas  summed  up  on  the 
part  of  the  prisoner  ? 

A.  He  began  to  sum  up,  I  believe,  about  five. 

Q.  Did  you  observe  where  Lord  Thanet  sat  while  Mr  Dallas  was 
speaking  ? 

A.  Mr  Dallas  left  his  place,  which  was  exactly  opposite  Mr 
Justice  Buller,  and  Lord  Thanet  came  and  sat  in  Mr  Dallas's 
place. 

Q.  Mr  Dallas  had  removed  firom  the  place  where  he  had  sat  to  a 
more  convenient  place  for  addressing  the  jury  ? 

A.  Yes ;  to  the  left  hand  of  the  counsel  for  the  Crown.  Lord 
Thanet  sat  opposite  Mr  Justice  Buller.  The  attorneys'  bench  was 
between  the  prisoner  and  Lord  Thanet, 

VOL.  IL  2  0 
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Q.  Did  yon  at  any  time  after  that  see  Lord  Thanet  move  from 
that  place,  Mr  Dallas's  seat,  to  any  other  ? 

A.  He  went  over  the  back  of  the  seat,  and  went  into  the  attor- 
neys* place. 

Q.  To  that  seat  which  was  immediately  under  the  bar  ? 

A.  Exactly :  I  do  not  know  whether  it  was  the  first  or  second 
seat.  There  are  two  seats.  One  seat  is  directly  against  the  wood, 
and  then  there  is  the  thickness  of  a  man.  I  do  not  know  which  of 
them  he  was  upon. 

Q.  When  the  jury  returned  and  had  given  their  verdict,  what 
observations  did  you  make  respecting  either  Lord  Thanet,  Mr  Fer- 
gusson,  Mr  O'Brien,  Mr  Thompson,  or  Mr  Browne  ? 

A.  When  they  had  returned  a  verdict  of  guilty  against  O'Coigly, 
I  observed  Mr  O'Connor  put  his  left  leg  over  the  bar  of  the  dock— 
I  believe  they  call  it — leaning  upon  his  left  hand.  Lord  Thanet 
rose  up,  and  Mr  O'Connor's  hand  was  within  this  distance  (six  or 
seven  inches)  of  Lord  Thanet's  left  shoulder — it  was  below  his 
head.  I  did  not  see  it  touch  his  shoulder,  because  Mr  Fergusson 
rose  up,  and  was  exactly  between  Lord  Thanet  and  myself. 

Mr  Erskinb.  Where  did  you  sit  ? 

A.  I  sat  as  marshal  under  the  jury-box. 

Mr  Garrow.  Be  so  good  as  describe  that  rising  of  Mr  Fei^us- 
son's. 

A.  They  ran  ofif  all  together— they  followed  Mr  O'Connor,  as  it 
appeared  to  me.  I  bent  myself  as  far  as  I  could  to  see,  when  so 
many  people  came  jumping  from  the  witness-box  that  I  was  almost 
overpowered. 

Q.  The  witness-box  was  opposite  the  jury-box  ? 

A.  Yes ;  and  they  all  went  off  to  the  left  hand,  behind  the 
crier*s  box. 

Lord  Kenyon.  Do  you  mean  that  they  all  ran  off  together  ? 

A.  Mr  Fergusson  and  the  rest  of  them  went  off  towards  the  nar- 
row street  of  Maidstone. 

Mr  Garrow.  There  you  lost  sight  of  them  on  account  of  the 
number  of  persons  that  came  to  intercept  your  view  ? 

A.  I  was  sitting  here,  and  they  all  went  there. 

Q.  Did  you  see  anything  more  of  the  conduct  of  Lord  Thanet  ? 

A.  I  saw  no  more  of  them  after  that  I  saw  a  gentleman  that 
was  almost  bald  come  and  complain  that  he  had  received  a  blow 
upon  his  head,  and  asked,  **  Whether  there  was  no  redress  for  the 
blow  he  had  received  ? '! 

Q.  Did  you  learn  afterwards  that  that  was  Mr  Gunter  Browne  ? 

A.  I  understood  his  name  was  Browne, 

Q.  Did  you  see  him  favouring  the  escape  of  O'Connor  ? 

A.  No. 

Q.  Did  you  see  Mr  O'Connor  do  anything? 

A.  I  saw  a  person  in  a  grey  coat  hanging  his  left  arm  over  the 
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jury-box  for  some  time,  afterwards  came  down,  and  was  seated  on 
the  right  of  Mr  O'Connor,  npon  the  bar  that  was  there.  Just  be- 
fore Mr  O'Connor  made  his  escaije,  that  person  disappeared  from 
that  place,  and  I  saw  no  more  of  him. 

Thomas  Wagstaffe  sworn.— ^icamtnerf  hy  Mr  Adam. 

Q.  You  are  a  King's  messenger  ? 

A.  Yes. 

Q.  You  went  to  Maidstone  in  May  last  with  a  warrant  to  appre- 
hend Mr  O'Connor  ? 

A.  Yes. 

Q.  Did  you  go  into  the  court  with  Fugion  and  Bivett  for  that 
purpose? 

A.  No ;  Fugion  and  Eivett  were  in  the  court  before  I  went  in, 
and  I  went  in  to  them. 

Q.  Do  you  remember  any  gentleman  coming  and  asking  you  any 
questions  about  your  warrant  ? 

A.  Yes ;  a  gentleman  came  and  asked  if  I  had  a  warrant  or 
anything  against  Mr  O'Connor.     I  told  him.  No. 

Q.  Did  any  other  gentleman  come  to  you  ? 

A.  No. 

Q.  Do  you  know  who  "that  gentleman  was  ? 

A.  No ;  I  understood  afterwards  that  it  was  Mr  O'Brien. 

Q.  Did  anything  further  pass  between  you  and  Mr  O'Brien  at 
that  time  ? 

A.  He  offered  to  bet  some  money  with  Fugion  and  Bivett. 

Q.  Did  anything  more  pass  ? 

A.  No. 

Q.  Had  you  your  escutcheon  as  messenger  on  ? 

A.  No. 

William  Cutbush  sworn. — Eooamined  hy  Mr  Qabbow. 

Q.  I  believe  you  are  a  clockmaker  at  Maidstone  ? 

A.  Yes. 

Q.  Were  you  in  court  at  Maidstone  when  sentence  of  death  was 
passed  upon  a  prisoner  of  the  name  of  O'Coigly  ? 

A.  Yes,  I  was. 

Q.  Upon  that  occasion,  did  you  see  Mr  O'Connor  do  anything? 

A.  Yes ;  I  saw  him  get  over  the  bar. 

Q.  At  that  time,  did  you  see  Lord  Thanet  ?  and  if  you  did,  what 
did  you  see  him  do  ? 

A.  After  that,  I  saw  a  man  with  a  sword  in  his  hand  beating 
over  a  gentleman's  head. 

Q.  The  Court  have  been  sitting  many  hours,  and  have  heard  the 
general  detail  of  the  transaction  ;  be  so  good  as  answer  my  ques- 
tions.   Did  you  see  Lord  Thanet  ? 
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A.  I  did. 

Q.  Did  you  see  his  lordship  do  anything,  and  what  ? 

A.  I  saw  Bivett  strike  Lord  Thanet  over  the  back — ^I  did  not 
know  it  was  Rivett  at  that  time ;  I  knew  Lord  Thanet  very  weU. 

Q.  Where  was  Lord  Thanet  at  the  time  that  Rivett  struck  him  ? 

A.  Two  or  three  yards  from  Mr  O'Connor,  or  thereaway. 

Q.  Was  Lord  Thanet  nearer  to  the  great  street  of  Maidstone 
than  he  was  to  Mr  O'Connor,  or  to  the  narrow  street  ? 

A.  They  were  all  on  the  left  side. 

Q.  You  was  on  the  side  on  which  Mr  O'Connor  was  endeavouring 
to  get  out  ? 
.  A.  Yes. 

Q.  What  was  the  first  thing  you  saw  ? 

A.  I  saw  nothing  till  I  saw  the  sword  hit  upon  Lord  Thanet*6 
back. 

Q.  That  was  not  Rivett  ? 

A.  Yes ;  it  was  he  who  hit  Lord  Thanet  upon  the  back  widi  a 
sword — I  did  not  know  it  was  Rivett  till  afterwards. 

Q.  Were  any  of  the  lights  put  out  ? 

A.  Ona 

Q.  Did  you  hear  any  expression  about  putting  out  the  lights  ? 

A.  Yes ;  I  heard  some  person  say,  "  Put  out  the  lights.' 

Ombod  sworn. — Examined  by  Mr  Adam. 

Q.  I  have  but  one  question  to  ask  of  you — Did  you  see  anybody, 
at  the  time  of  the  pronouncing  of  the  verdict  at  Maidstone,  in  the 
case  of  O'Coigly  and  O'Connor,  lay  hold  of  Rivett,  or  any  of  the 
officers  ? 

A  Yes ;  Rivett,  Fugion,  Wagstaffe,  and  I,  were  standing  toge- 
ther ;  they  wanted  to  cross  the  Court  to  where  Mr  O'Connor  was. 

Q.  What  was  done  to  Rivett  ? 

A.  Two  gentlemen  in  black  got  up  and  opposed  him  very  much. 
I  said  to  one  of  them,  "  You  must  not  obstruct  this  man ;  he  is  an 
officer  of  justice." 

RoBEBT  Pabkeb  swom. — Eicamined  by  Mr  Qabbow. 

Q.  Was  you  in  court  at  Maidstone  when  the  jury  returned  into 
court  with  their  verdict  in  the  case  of  O'Connor  and  others  ? 

A.  Yes. 

Q.  Were  you  near  the  under-sheriflF? 

A,  I  was  very  near — behind  hiuL 

Q.  Nearest  the  great  street  of  Maidstone,  and  far  from  O'Connor  ? 

A.  Yes. 

Q.  Did  you  see  anything  happen  upon  that  verdict  being  brought 
in? 
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A.  Upon  the  verdict  being  brought  in,  he  put  his  leg  over  the 
bar,  feehng  himself  discharged — as  he  afterwards  explained.  A 
Bow  Street  officer  then  stepped  up,  and  said,  **  There  was  a  war- 
rant to  detain  him."  Mr  O'Connor  then  put  his  leg  back  again, 
and  said, ''  He  thought  he  was  discharged  ;  and  one  of  the  Judges 
said, ''  He  was  not  to  be  discharged,'  or  something  of  that  sort ; 
and  he  was  quiet  till  sentence  was  over. 

Q.  Did  you  see  Lord  Thanet? 

A.  Yes ;  I  saw  him  on  a  seat  at  the  front  of  the  bar ;  I  am  per- 
fectly sure  I  saw  Lord  Thaneb 

Q.  After  sentence  had  passed,  did  you  see  the  Bow  Street  officers 
make  any  attempt  to  pass  the  bar  where  Mr  O'Connor  stood  ? 

A.  Mr  O'Connor  jumped  over  the  bar,  and  then  the  Bow  Street 
officers  both  advanced  in  order  to  ebop  Mr  O'Connor ;  the  jailor 
called  out  "  My  lord,  am  I  to  let  him  go  ?"  or  something  to  that 
effect,  and  there  was  a  contention ;  several  persons  were  assisting  Mr 
O'Connor  to  get  out  at  the  opposite  door,  and  the  Bow  Street 
officers  were  attempting  to  stop  him. 

Q.  Did  you  at  that  time  see  Lord  Thanet  ? 

A.  I  did. 

Q.  In  what  situation  ?  and  what  was  he  doing  ? 

A.  Lord  Thanet  evidently  appeared  to  me  to  be  obstructing  the 
officers  in  their  attempt  to  stop  Mr  O'Connor. 

Q.  Did  you  see  any  other  person  engaged  in  the  same  attempt  ? 

A.  Not  any  one  whose  person  I  then  knew. 

Q.  Did  you  observe  any  prson  whose  dress  was  remarkable  ? 

A.  I  saw  a  gentleman  m  a  bar  gown  and  wig  endeavouring  to 
assist  the  escape  of  O'Connor ;  but  at  that  time  I  did  not  know  the 
person  of  the  gentleman. 

Q.  Do  you  since  know  who  that  gentleman  was  ? 

A.  I  only  know  by  report 

Q.  Did  you  see  any  other  person  in  a  gown  and  wig  acting  as 
you  have  described  ? 

A.  No,  I  did  not. 

Q.  Had  you  been  in  court  during  any  considerable  portion  of  the 
trial? 

A.  No,  very  little ;  I  had  been  in,  for  five  minutes  at  a  time, 
perhaps  three  times  during  the  trial. 

Q.  Bo  that  you  had  not  an  opportunity  of  observing  that  gentle- 
man in  the  course  of  his  professional  duty  ? 

A.  No. 

Oross-examined  by  Mr  Qtbbb. 

Q.  You  say  Lord  Thanet  appeared  to  you  to  be  obstructing  the 
officers ;  did  you  see  him  do  anvthing  ? 
A.  I  saw  him  resisting  with  his  hands. 
Q.  Pray,  when  was  this  ?— before  or  after  the  sentence  ? 
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A.  It  began  immediately  after  the  sentence ;  it  began  upon  Mr 
O'Connor  getting  over  the  bar. 

Q.  What  did  he  do  with  his  hands? 

A.  The  Bow  Street  officers  pushed  forward ;  and  against  one  of 
them  it  was  that  he  was  making  resistance. 

Q.  Pray,  which  of  them  ? 

A.  I  cannot  tell — I  do  not  know  which — I  did  not  know  either 
of  them. 

Q.  Did  you  see  the  warrant  ? 

A.  Yes ;  I  saw  it  handed  over  to  be  read. 

Q.  Can  you  tell  whether  it  was  against  either  of  those  two  men, 
or  against  the  messenger,  that  he  was  making  that  resistance  ? 

A.  I  cannot 

Q.  But  you  saw  him  put  his  hand  against  one  man  that  was 
coming  forward  ? 

A.  Yes,  certainly. 

Q.  You  said  that  you  saw  a  gentleman  in  a  bar-gown  that  ap- 
peared to  assist  O'Connor. 

A.  Yes. 

Q.  What  did  you  see  him  do  ? 

A.  I  recollect  that  gentleman  was  ranged  with  the  counsel  for 
the  prisoners;  and  then  he  turned  round  with  his  face  to  the  bar, 
and  was  in  that  manner  contending  to  resist  their  advancing  to- 
wards the  prisoner. 

Q.  He  was  standing  upon  the  ground  and  reaching  over  ? 

A.  Yes. 

Q.  Standing,  as  I  may  be  standing  now,  supposing  this  to  be  the 
bar? 

A.  Yes:  supposing  you  wasturned  round,  it  would  be  exactly 
so— he  turned  round  towards  the  bar. 


MR  ERSKINE'S  SPEECH. 

Gentlemen  of  the  Jury, — It  now  becomes  my  duty  to  address 
you — ^but  for  three  of  the  defendants  only ;  because,  though  nothing 
could  possibly  have  separated  their  cases  in  argument,  yet  it  was 
thought  prudent  not  to  embarrass  the  mind  of  any  one  advocate  with 
so  many  facts  and  circumstances  as  the  defence  of  all  of  them  might 
eventually  have  involved.  My  learned  friends  who  sit  behind  me 
were,  therefore,  to  have  defended  the  other  two  gentlemen ;  but  as 
they  have  not  been  at  all  affected  by  any  part  of  the  evidence,  it 
may,  perhaps,  be  thought  advisable  by  the  Court,  that  they  should 
now  be  acquitted,  lest  their  testimony  should  become  material 
hereafter  for  those  who  remain  under  trial 

Several  observations  were  made  by  the  Attorney-General,  in  his 
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short  and  dispassioDate  address  to  you,  well  worthy  of  your  atten- 
tion. He  told  you  that  he  could  not  conceive  a  greater  offence 
against  the  justice  of  any  country,  nor  indeed  against  the  very 
character  of  justice  itself,  than  an  attempt  to  confound  and  over- 
bear its  judges  and  ministers  in  the  administration  of  law.  I 
admit  it  freely.  The  undisturbed  and  unruffled  course  of  justice  is 
the  universal  source  of  human  security.  Statesmen  have,  in  all 
ages,  distracted  governments  by  their  ambition; — parties  will 
always  create  animosities,  and  sometimes  confusion,  by  their  dis- 
cordant interests ; — ^tumults  will  occasionally  arise  out  of  the  best 
of  human  passions,  in  the  best-ordered  States ; — but  where  an  en- 
lightened and  faithful  administration  of  justice  exists  in  any 
country,  that  country  may  be  said  to  be  secure. 

It  has  pleased  God  to  give  us  a  long  reign  of  that  security  in 
England  Indeed,  if  I  were  to  be  asked  what  it  is  which  peculiarly 
distinguishes  this  nation  from  the  other  nations  of  the  world,  I 
should  say  that  it  is  in  heb  courts  she  sits  above  them ;  that  it  is 
to  her  judicial  system  she  owes  the  stability  of  all  her  other  insti- 
tutions :  her  inhabitants  have  for  ages  lived  contented  under  her 
laws,  because  they  have  lived  in  safety. 

GentJemen,  the  Attorney-General  had  certainly  no  occasion  to 
enter  into  any  explanation  of  his  own  conduct  in  the  course  of  this 
prosecution :  it  was  never  my  purpose  to  impeach  it.  The  question 
is  not,  whether  he  is  justified  in  having  arraigned  the  defendants? 
but,  whether,  upon  the  whole  evidence,  they  are  guilty  or  not 
guilty  P  I  say,  upon  the  whole  evidence ;  because,  to  secure  myself 
an  Impartial  hearing,  I  think  it  my  duty  to  tell  you,  in  this  early 
part  of  my  address  to  you,  that  I  mean  to  call  witnesses  in  their 
defence.  You  have  heard  attentively  the  accusing  testimony: 
Audi  alteram  partem.  It  is  not  two  days  ago  that,  in  a  similar 
stage  of  an  important  trial,  the  noble  Judge  upon  the  bench  took 
occasion  to  remark  to  a  jury,  that  this  was  so  sacred  a  maxim  of 
justice,  that  we  were  frequently  reminded  of  it  by  seeing  it  inscribed 
upon  the  very  walls  of  our  courts. 

It  has  been  also  truly  observed  to  you  (as  the  observation  applies 
to  the  first  of  the  defendants  upon  the  record,  my  noble  friend  and 
client,  Sackville,  Earl  of  Thanet),  that  the  charge  against  him  is  of 
a  most  deep  and  serious  complexion.  I  think  so  too.  He  is  a  man 
of  illustrious  rank — a  hereditary  judge  and  legislator  of  the  king- 
dom ;  and  a  judgment,  therefore,  against  him,  is  of  far  greater  con- 
sequence than  to  a  mere  private  man.  It  is  a  great  impeachment 
of  such  a  person  that  he  infringes  the  constitution  of  his  country, 
of  which  he  is  a  dignified  guardian ;  that  he  disturbs  the  execution 
of  those  laws  of  which  he  is  a  high  magistrate ;  and  that,  forgetting 
the  duty  annexed  to  his  exalted  station,  the  duty  of  giving  the 
example  to  the  people  of  order  and  obedience,  he  excites  them  to 
tumult,  and  violates  even  the  sanctuary  of  justice  with  misrule  and 
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violence.  Mr  FeigUBson,  though  inferior  in  rank  to  the  noble  Earl, 
stands  eventnally  in  a  sitoation,  perhaps,  of  still  greater  delicacy, 
and  is  involved  in  deeper  consequences.  The  son  of  a  late  eminent 
lawyer  in  the  other  part  of  ute  island,  who  fOled  also  a  high 
situation  in  its  magistracy; — ^himself  bred  to  the  English  bar ;  not 
as  a  fashionable  branch  of  education,  or  as  a  usefiu  introduction 
into  life :  but  engaged  in  it  learnedly,  honourably,  and  successfully, 
as  a  profession,  and  as  a  profession  by  which  he  must  live.  A  young 
man  so  circumstanced  nas  surely  a  most  serious  claim  to  your 
attention,  and  even  to  the  most  indulgent  consideration.  As  to  the 
other  gentlemen,  I  need  hardly  spew  of  them ;  because,  though 
their  names  have  of  course  been  reitemted  in  the  questions  put  to 
the  witnesses,  nothing  approaching  to  criminal  conduct  has  been 
established  against  them.  We  are  here,  therefore,  upon  a  mere 
question  of  fact.  You  cannot  but  have  observed,  that  the  Attorney- 
General  and  myself,  instead  of  maintaining  opposite  doctrines,  per- 
fectly agree  upon  the  principles  which  ought  to  govern  your  de- 
cision. The  single  object  of  inquiry  is,  t^  truth  of  this  record. 
Is  the  charge  proved  to  your  satisfaction  ?  or,  rather,  tviU  it  be  so 
proved  when  the  whole  cause  has  been  heard  ? 

In  advertii^  to  what  the  chaige  is,  I  need  not  have  recourse  to 
the  abstract  I  had  made  of  the  information.  The  substance  and 
common  sense  of  it  is  this: — That  Mr  Arthur  O'Connor  had  been 
brought,  by  l^al  process,  into  the  custody  of  the  Sheriff  of  Kent ; 
that  a  special  commission  had  assembled  at  Maidstone,  to  try  him 
and  others  for  high  treason ;  that,  upon  the  opening  of  the  com- 
mission, he  had  again  been  committed  by  the  Court  to  the  satne 
custody ;  that  he  was  afterwards  again  brought  up  to  the  bar,  and 
found  not  guilty ;  and  that,  after  he  was  so  acquitted,  but  before  he 
was  in  strict  form  discharged  by  the  order  of  the  Court,  the  defend- 
ants conspired  together,  and  attempted  to  rescue  him.  This  is  the 
essence  of  the  charge:  the  disturbance  of  the  Court,  and  the 
assaults  stated  in  the  different  counts  of  the  information,  are  only 
the  overt  acts  charged  to  have  been  done,  in  pursuance  of  this  pur- 
pose, to  rescue  the  prisoner.  The  criminal  purpose  to  rescue  Mr 
O'Connor,  is  the  fact,  therefore,  of  which  you  must  be  convinced, 
to  justify  the  verdict  which  the  Crown  has  called  upon  you  to  pro- 
nounce. 

Before  I  proceed  to  address  myself  to  you  upon  the  evidence,  I 
will  do  that  which  must  make  it  manifest  that  it  is  not  my  wish  to 
confound  your  understandings  in  the  investigation  of  facts  ;  for  I 
will  begin  by  relieving  your  attention  from  the  consideration  of  all 
circumstances  that  are  neither  disputed,  nor  fairly  disputable,  either 
as  they  are  the  result  of  what  you  nave  heard  already,  or,  as  I  think, 
they  must  remain  when  the  whole  case  is  before  you.  I  admit, 
then,  that  Mr  O'Connor,  when  he  heard  the  verdict  of  the  ^ury  in 
his  favour,  was  disposed  to  leave  the  court :  the  presumption,  in- 
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deed,  as  it  arises  out  of  universal  practice,  as  well  as  out  of  the  law 
that  warrants  it,  is,  that  he,  as  well  as  others,  thought  that  the 
verdict  of  not  guflty  entitled  him  to  do  so.  Neither  can  it  be  dis- 
puted that  a  warrant  did  in  fact  exist,  and  that  its  existence  was 
Known,  since  it  appears  that  the  officers  stated  in  open  court  that 
they  had  one :  and  it  is  not  material  for  me  to  dispute,  nor  is  it, 
perhaps,  disputable,  that  Mr  O'Connor  knew  of  their  mtention  to 
arrest  him ;  and,  if  he  did  know  it,  human  nature  is  stronger  than 
all  the  evidence  in  the  world  to  convince  every  man  of  his  dis- 

C"tion  to  escape  from  it:  and  I  admit  further,  that  a  most 
curable  person,  who  gave  his  evidence  with  a  candour  which 
reflects  high  honour  on  his  character,  has  added  a  circumstance 
which,  though  it  could  not  be  strictly  received  as  proof,  may  be 
true,  for  anything  that  touchoa  the  merits  of  the  case,  viz.,  that 
there  had  been  a  communication  to  the  Court  that  there  were  dis- 
affected persons  disposed  to  rescue  the  prisoner. 

Having  admitted  these  facts,  I,  in  my  turn,  hay^  a  right  to  bring 
to  your  recollection,  that  it  is  an  indisputable  fact,  resting  upon  the 
whole  of  the  Crown's  evidence,  that  the  officers^  strongly  impressed 
with  this  idea,  rushed  suddenly  and  impetuously  forward,  on  Mr 
O'Connor  s  stepping  over  the  bar  when  the  verdict  of  not  guilty 
was  delivered  ;  and  indeed  Bivett,  upon  his  cross-examination,  dis- 
tinctly admitted,  that,  owing  to  the  apprehension  of  a  rescue,  he 
rushed  into  court  with  more  precipitation  than  under  other  cir- 
cumstances he  could  have  justified ;  and  that  a  great  bustle  and 
confusion  existed  before  he  approached  any  of  the  defendants,  or 
even  saw  their  persons.  This  admitted  origin  of  the  disturbance 
removes  all  difficulties  from  the  consideration  of  the  cause ;  and 
Mr  Justice  Heath  declared,  that  there  was  a  scene  of  confusion  and 
violence  in  court,  such  as  he  had  never  seen,  nor  could  possibly 
have  expected  to  see,  in  a  court  of  justice.  The  single  question 
therefore,  is,  what  share  the  defendants  had  in  it  ?  Did  the  dis- 
turbance arise  from  any  original  acts  of  theirs?  or  were  they,  on 
the  contrary,  first  pressed  upon  by  the  officers  and  their  assistants, 
who,  though  they  might  be  engaged  in  what  they  mistakenly  sup- 
posed to  be  their  duty,  from  an  expectation  of  resistance,  necessarily 
created  confusion  by  their  forcible  entry  into  a  crowded  court  ? 
Were  the  defendants  engaged  in  any  conspiracy  or  combination  to 
deliver  Mr  O'Connor?  That  is  the  great,  or  rather  the  only 
question ;  because,  if  this  does  not  appear  from  the  evidence,  all 
their  acts,  even  if  they  were  ultimately  to  remain  as  they  appear  at 
present,  are  perfectly  consistent  with  the  conduct  of  gentlemen 
suddenly  and  rudely  trampled  upon  in  a  tumult,  though  without, 
perhaps,  being  the  particular  objects  of  violence  by  those  who 
created  it. 

The  natural  course  of  considering  which  of  these  proposi- 
tions ought  to  be  adopted  by  reasonable  men  is  to  set  out  with 
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tracing  a  motive.  There  can  be  no  offence  without  some  corre- 
spondmg  inducement  to  commit  it  It  is  not  allied  that  these 
gentlemen  ignorantly  or  wantonly  insulted  the  Court — an  indis- 
cretion which  can  only  happen  among  the  lowest  orders  of  the 
people.  The  charge  upon  them  is  a  deliberate  and  pre-eociding 
combination  to  deliver  Mr  O'Connor,  by  confusion  and  force, 
from  a  warrant  which  they  knew  to  be  impending ;  and  the  acts 
attempted  to  be  proved  upon  them  can  find  no  place  in  any  re- 
flecting mind,  but  as  they  are  believed  to  be  the  result  of  such  a 
conspiracy. 

Now,  I  have  always  understood  it  to  be  the  great  office  of  a 
court  of  justice,  when  evidence  is  to  be  opposed  to  evidence,  to 
consider  the  probabilities  of  the  transaction;  indeed,  a  judicial 
decision  is  nothing  else  but  the  bringing  up  facts  to  the 
standard  of  reason  and  experience.  I  have  idready  described  the 
situations  of  the  only  two  defendants  whose  cases  you  can  have 
occasion  to  consider — the  one,  as  a  high  peer  and  magistrate  of 
the  kingdom,  with  the  naturaJ  consciousness  of  the  duties  insepar- 
able from  exalted  stations ;  the  other,  standing  in  a  manner  for 
his  very  existence  upon  the  dignity  and  decency  of  his  deportment 
in  the  courts,  which  habit  as  well  as  principle,  had  taught  him  to 
reverence  and  respect  Yet  the  charge  upon  such  persons  is,  that 
open  undisguised  acts  of  violence  were  committed  by  them,  in  a 
place  which  the  Attorney-General  has,  with  great  propriety,  as- 
similated to  the  place  where  we  now  sit  because  nothing  more 
forcibly  assists  the  judgment  than  bringing  the  scene  under  the 
immediate  notice  of  the  senses ;  and  I  am,  besides,  speaking  to 
gentlemen  of  the  county  of  Kent,  who  must  themselves  know  the 
place  wfthout  the  aid  of  this  comparison,  though  you  cannot 
know  it  better  than  I  do.  I  have  spent  many  laborious  hours  of 
my  life  in  the  court  at  Maidstone,  though  the  labour  was  always 
rendered  delightful  by  the  reflection  that  I  never  had  to  plead  in 
vain,  before  gentlemen  of  your  description,  in  the  cause  of  inno- 
cence or  truth.  The  Attorney-General,  then,  has  assimilated 
the  court  of  Maidstone  to  this  court  He  says  that  the  prisoner 
sat  where  my  learned  friends  now  sit  behind  me ;  that  the  bench 
of  the  solicitors,  where  the  confusion  began,  cannot  be  better  de- 
described  than  by  the  place  occupied  by  the  King's  counsel  now 
sitting  around  me.  The  seat  of  the  counsel  may  be  considered  to 
be  placed  where  these  gentlemen  are  now  sitting  before  me  ;  and 
the  vacancy  in  ^the  middle,  between  the  bench  and  me  at  this 
moment,  must  be  supplied  by  the  table  of  which  we  have  heard  so 
much ;  while  the  judges  there  must  be  considered  to  be  placed  as 
they  are  here^  elevated  in  situation  aa  in  rank,  and  commanding  the 
most  distinct  and  immediate  view  of  every  part  of  the  court 
Under  these  circumstances,  you  are  asked  to  believe  that  Lord 
Thanet  and  Mr  Fergusson — the  one  possessed  of  a  large  heredi- 
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tary  fortune  in  Kent,  and  who  could  not  but  know  that  his  person 
was  as  well  known  to  every  man  in  Maidstone  as  St  Paul's  Church 
to  the  inhabitants  of  Ludgate  Hill;  the  other,  standing  upon  a 
table  within  six  yards  of  the  Judges,  in  the  robes  of  his  profes- 
sion, close  by  a  large  chandelier,  described  at  that  time  by  all  the 
witnesses  to  have  been  fully  lighted.  You  are  desired,  I  say,  to 
believe  that  these  two  persons,  without  any  motive  upon  earth 
brought  home  to  them  by  any  part  of  the  evidence,  engaged  pub- 
licly in  a  scene  of  audacious  riot  and  violence,  in  the  public  face 
of  the  most  dignified  Court,  in  the  presence  of  all  its  numerous 
officers,  of  an  acute  and  intelligent  bar,  of  the  Sheriff  and  all  his 
train,  of  a  jury  composed  of  the  principal  gentlemen  of  the 
comity,  and  of  all  that  concourse  of  attendants  upon  an  important 
State  prosecution  which  either  duty  or  curiosity  had  collected.  I 
maintain  that  the  history  of  the  world  does  not  furnish  an  example 
of  such  a  total  departure  from  every  principle  of  human  action, 
and  from  all  common  sense  and  prudence,  in  the  commission 
of  a  crime.  The  interest  of  the  parties  to  commit  it  appears  to 
be  nothing — the  project  utterly  impracticable — detection  absolutely 
certain — the  reproach,  to  men  of  character,  severe  and  inevitable 
— the  legal  punishment  not  less  so ;  and  all  those  consequences 
notorious  to  men  of  the  meanest  and  most  uncultivated  under- 
standings. 

Gentlemen,  the  mind  of  man  cannot  avoid  collecting  and  ac- 
cumulating these  absurdities ;  but  they  are  too  important  to  be  thus 
run  over.  They  must  be  viewed  separately,  to  have  their  proper 
effect. 

First,  then,  let  us  search  for  a  motive  strong  enough  to  impel 
honourable  men  to  encounter  such  desperate  difficulties,  in  the 
pursuit  of  a  dishonourable,  useless,  and  impracticable  purpose. 
Have  you  any  evidence— have  you  the  suggestion — have  you  even 
the  insinuation  of  counsel,  that  the  defen^nts  ought  to  be  classed 
amongst  those  evil-dii^osed  persons,  if  any  such  existed,  whom 
Mr  Justice  Heath  took  notice  of,  but  upon  report  only,  as  attend- 
ant on  the  trial  ?  The  noble  Earl  came  down,  under  the  pro- 
cess of  a  subpoena,  to  give  evidence  for  the  prisoner,  not  even 
of  any  fact  connected  with  his  conduct,  but  merely  to  state 
what  he  knew  of  Mr  O'Connor  as  an  acquaintance,  and  what 
he  had  collected  from  others  concerning  his  character  in  the 
common  intercourse  with  the  world.  But  why  should  I  seek  by 
observation  to  remove  the  imputation  of  a  motive  corresponding 
with  the  misconduct  which  is  imputed,  when  it  is  but  common 
justice  to  the  Attorney-General  to  admit  that  he  did  not  even 
attempt  to  insinuate  anything  of  the  sort  ?  Yet  my  noble  friend 
remains  as  a  criminal  before  you,  charged  with  the  violation' of 
that  which  is  the  most  sacred  in  civil  society,  branded  with  the 
resistance  of  authorities  the  most  dignified  and  important,  in 
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order  that  a  person  supposed  to  be  an  object  of  hi^b  sospicion  by 
the  Government  of  the  country,  might  be  left  at  liberty  to  perpe- 
trate the  treasons  which  the  Duke  of  Portland's  warrant  had  for 
its  object  to  defeat — treasons  which,  if  successfully  perpetrated, 
were,  in  their  most  direct  and  obvious  consequences,  to  strip 
the  noble  Earl  of  all  the  ^lendid  inheritance  of  rank  and  property 
descended  to  him  from  nis  ancestors  through  so  many  ^nera- 
tions.  Mr  Fercusson  will  forgive  me  if  I  say,  that  the  principal 
property  which  he  can  die  possessed  of  must  be  the  fruits  of  a  pro- 
fession which  the  same  treasons  were  pointed  to  destroy ;  yet  he, 
too,  must  be  believed,  without  a  shadow  of  evidence,  or  even  the 
suggestion  of  his  accusers,  to  have  engaged  in  the  desperate 
effort  of  affording  shelter  and  opportunity  for  treasons  which  were 
to  dissolve  the  courts  in  which  he  practises,  to  destroy  that  system 
of  law  which  he  has  been  bred  to  understand,  and  to  set  up, 
instead  of  it,  a  new  order  of  things,  by  which  he  must  descend 
from  the  eminence  conferred  by  education  and  experience,  and 
mix  in  the  common  ranks  with  ignorant  and  undisciplined  com- 
petitors. 

But,  it  seems,  they  were  not  indifferent  to  the  deliverance  of  Mr 
O'Connor ;  for,  upon  his  acquittal,  they  hastened  to  the  bar,  and 
congratulated  him  on  the  verdict  They  certainly  did  so,  in 
common  with  many  others ;  and  although  the  impulse  of  per- 
sonal kindness  which  directed  them  was  honourable,  it  may  be  set 
down,  not  so  much  to  the  individuals,  as  to  the  characteristic 
benevolence  of  Englishmen.  The  characteristics  of  nations  depend 
more  upon  their  histories  and  their  governments,  than  upon  the 
temperaments  of  men  arising  from  natural  causes.  The  English 
constitution  was  always,  in  Uieory^  a  constitution  of  freedom ;  but 
it  only  became  so  in  practice  by  the  numerous  and  finally  success- 
ful struggles  of  our  free  and  virtuous  ancestors  against  oppressive 
abuses  of  authority.  Many  eminent  persons  to  whom  this  country 
is  indebted  for  her  liberties,  having  stood  upon  their  triab, 
and  having  obtained  deliverances  from  the  tribunals  of  justice, 
has  gradually  produced  a  general  sympathy  in  the  minds  of  Eng- 
lishmen, when  men  are  standing  for  life  or  for  death  before  their 
country.  This  is  an  almost  universal  and  peculiarly  characteristic 
feature  of  the  inhabitants  of  Great  Britain.  It  is  not  confined 
to  the  vulgar,  as  an  ignorant  and  even  an  immoral  prejudice,  but 
pervades  all  the  classes  of  society.  It  is  compounded  of  a  prin- 
ciple of  humanity,  of  a  spirit  of  national  pride  and  dignity  in  the 
freedom  of  our  institutions,  and  of  a  sense  of  security  derived  from 
them.  No  reasoning,  therefore,  can  be  more  false  than  that,  when 
men  are  accused,  and  even  upon  pregnant  evidence,  of  conspiracies 
against  the  Government,  they  who  seem  to  feel  an  interest  m  their 
deliverance  are  alienated  in  their  affections  to  the  State.  Eng- 
lishmen of  all  descriptions  receive  their  sense  of  innocence  from 
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their  cotmtry's  verdict,  and  they  feel  a  sort  of  satisfaction  which,  I 
verily  believe,  exists  in  no  other  country.  Irreligion  and  false 
liberly  have  been  seen  to  delight  in  blood,  to  rejoice  in  revengeful 
sacrifices,  to  think  it  music  to  hear  the  agonising  groans  of  expir- 
ing sofTerers,  and  a  spectacle  of  triumph  to  gaze  upon  their  muti- 
lated bodies ;  but  the  sense  of  liberty  m  a  country  long  humanised 
by  the  influence  of  a  free  Government,  shrinks  back  even  from  the 
consequences  of  the  justest  prosecutions,  looks  with  an  eye  of  ten- 
derness upon  the  accused  even  before  the  conscience  is  convinced 
of  innocence,  and  feels  an  invincible  impulse  of  pleasure  in  the 
l^al  deliverance  from  guilt.  Long,  long,  may  this  remain  the 
characteristic  feature  of  our  country  1  When  Mr  O'Connor,  there- 
fore, was  pronounced  not  guiltv,  was  it  any  proof  of  a  conspi- 
racy to  rescue  him  from  other  charges,  that  he  was  congratulated 
on  his  deliverance,  which  he  was  not  only  entitled  to  by  tne  verdict 
of  the  jury,  but  which  the  evidence  on  the  trial,  and  the  Judges' 
remarks  on  it,  had  previously  and  distinctly  anticipated  ?  The 
question,  therefore,  again  recurs — ^Were  the  defendants  the  active 
authors  of  the  rescue,  for  the  purpose  charged  in  the  indict- 
ment ?  The  MOTIVE  is  gone  already,  not  only  as  wholly  unascrib- 
able  from  the  total  absence  of  evidence,  but  because  my  learned 
friend  who  laid  the  case  before  you  was  too  much  a  man  of 
honour  (as  I  have  already  done  him  the  justice  to  acknowledge)  to 
ascribe,  or  even  to  insinuate,  a  motive  which  ho  knew  did  not 
exist,  and  which  he  had  neither  evidence  nor  reasonable  presump- 
tion to  support. 

If,  however,  a  criminal  act,  though  without  the  proof,  or  even 
the  imputation,  of  a  referable  principle  of  action,  may  still  be  believed 
by  a  jury  dispensing  the  mild  and  rational  justice  of  this  country ; 
the  next  consideration,  in  weighing  the  probabilities,  is,  how  this 
purpose,  supposing  it  stiU  to  exist,  without  any  corresponding 
interest,  was  possibly  to  be  accomplished  ? — for  men  cannot  be  pre- 
sumed to  engage  in  the  most  perilous  enterprises,  not  only  without 
inducement,  but  without  even  a  shadow  of  hope  or  prospect  that 
their  object  is  practicable  The  situation  of  the  court  is  not  only 
present  to  your  own  recollections  from  your  perfect  acquaintance 
with  it,  but  is  brought  before  your  eyes  by  its  just  comparison  with 
this.  Mr  O'Connor  stood  at  the  bar  where  my  learned  friends  now 
sit,  surrounded  by  hundreds  of  persons  not  attempted  to  be  impli- 
cated in  any  design  to  favour  his  escape ;  on  the  right,  and  on  the 
left,  and  behind,  were  the  public  streets  of  Maidstone,  from  whence 
no  passage  without  observation  was  to  be  expected ;  and  before  they 
coald  even  be  approached,  an  outlet  must  first  have  been  made 
through  groves  of  javelins  in  the  hands  of  those  numerous  officers 
which  the  exemplary  attention  of  the  Sheriffs  of  Kent  has  always 
provided  for  the  security  and  dignity  of  the  Court  It  was,  there- 
fore, not  merely  improbable,  but  naturaUy  impo«w6fe,  to  deliver,  or 
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even  hope  to  deliver,  a  prisoner  from  the  public  bar  of  such  a  court, 
in  the  view  of  all  its  Judges,  its  counsel,  and  attendants,  without 
the  support  of  great  force  and  numbers,  and  without,  likewise,  a 
previous  concert  and  combination  to  direct  them  with  effect  The 
next  consideration,  therefore,  which  directly  follows  these  immutable 
principles  of  judgment,  is  the  fact  as  it  applies  to  them — Was  there 
either  force  exerted,  or  nwmberB  collected,  or  meauBures  concerted  f 
The  defendants  cannot  be  made  responsible  for  any  act  of  violence 
which  mi^ht  be  committed  by  any  disorderly  persons  in  the  street 
It  is  nothmg  to  them  that  Mr  Justice  Buller's  servant  was  knocked 
down  in  one  of  the  avenues  of  the  court  whilst  they  were  admitted 
to  have  been  in  its  centre.  What  act  of  disorder  or  violence  do  yon 
find  committed  by  Lord  Thanet,  by  Mr  Fergusson,  by  Mr  O'Brien, 
or  by  Mr  Gunter  Browne,  who  has  been  made  a  defendant  only 
because,  without  any  offence  on  his  part,  he  appears  to  have  had  his 
head  broken  t  for  this  gentleman  is  literally  not  identified  by  any 
part  of  the  proof  as  having  been  even  in  court  at  all,  except  as  he  was 
seen  complaining  to  the  Judges  of  an  assault  committed  on  himself. 
Lord  Thanet  is  a  man  of  hi^  spirit,  and  of  a  strong  body ;  it  must 
have  been  a  warm  interest,  as  I  have  repeatedly  observed  to  you, 
that  could  have  embarked  him  at  all  in  such  a  business ;  and,  when 
embarked  in  it  he  must  reasonably  be  supposed  to  have  engaged 
with  activity  in  tiie  accomplishment  of  an  obiect  for  which  he  risked 
so  much ;  yet  it  has  appeared  already,  by  the  testimony  of  one  of 
the  most  ree^table  and  the  most  correct  of  all  the  witnesses  for  the 
Crown,  and  it  will  be  made  manifest  hereafter  beyond  all  doubt  or 
question,  that,  at  the  very  moment  (and  it  was  but  a  moment) 
when  the  evidence  has  the  remotest  application  to  any  of  the  de- 
fendants, he  lay  back  inactively,  holding  his  stick  with  both  hands 
across  his  body,  to  defend  himself  from  the  assaults  of  only  one 
man,  not  stronger  than  himself,  and  whose  blows  he  neither  at- 
tempted to  return,  nor  invited  the  aid  of  others  to  repel ;  so  far  from 
it,  that  Mr  Fergusson,  who  is  supposed  to  have  put  his  character 
and  situation  to  so  much  hazard,  though  he  stood  close  by,  is  not 
even  charged  with  having  exerted  his  strength  on  the  occasion,  but 
to  have  contented  himself  with  flourishing  a  small  stick  in  his  hand 
without  striking  or  aiming  at  anybody — a  circumstance  neither 
true,  nor  possibly  consistent  with  the  truth  of  the  designs  which 
are  imputed  to  him ;  and  no  act  of  violence,  or  even  gesture  to  incite 
it,  is  imputed  to  any  other  person  near  this  suppos^  focus  of  con- 
fusion, at  the  only  time  when  Lord  Thanet  and  Mr  Fergusson  are 
affected  even  by  the  solitary  evidence  of  Eivett.  So  much  for  the 
force  exerted  in  the  pursuit  of  a  purpose  which  no  force  proceeding 
from  a  few  persons  could  have  accomplished ;  and  as  to  any  previous 
concert  or  combination  amongst  numbers  which  can  possibly  involve 
them,  it  is  rendered  absolutely  incredible  by  the  whole  body  of  the 
evidence;  for  the  Attorney-General  has  proved  that  there  were 
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attendant  on  Court  a  great  number  of  gentlemen  known  to  profess 
the  same  principles  and  opinions  with  the  defendants,  and  most 
intimately  acquainted  with  Lord  Thanet  in  private  life — gentlemen 
who,  I  have  no  doubt,  are  here  at  this  moment  assembled  by  the 
just  anxiety  of  friendship  and  affection  ;  yet  it  is  not  imputed  to 
any  of  those  numbers  I  allude  to,  though  all  present  in  court,  and 
within  reach  of  whatever  was  transacted  in  it,  that  they  took  any 
part,  directly  or  indirectly,  by  force,  by  speech,  or  by  seeming  en- 
couragement, in  the  scene  of  disorder  which  took  place.  If  Lord 
Thanet,  then,  is  a  conspirator,  with  whom  did  he  conspire  ?  since, 
with  the  exception  of  the  four  other  defendants,  three  of  whom 
must  be  acquitted  for  want  of  evidence,  accusation  itself  does  not 
even  attempt  to  implicate  one  man  of  his  numerous  friends  and 
acquaintance,  who  must  naturally  be  supposed  to  have  been  im- 
pressed with  similar  feelings,  nor  indeed  any  one  man,  high  or  low, 
whom  he  can  be  proved  to  have  ever  spoken  to,  or  seen,  in  the 
whole  course  of  his  existence ;  and  if  obscure  and  unknown  persons 
are  to  be  taken  to  have  been  instrumente  in  this  confusion,  there 
must  have  been  some  evidence  of  direction  or  encouragement  to 
others  proceeding  from  the  defendants,  which  is  not  attempted  to  be 
sworn  by  any  of  the  witnesses.  This  most  important  part  of  the 
case  shall  not,  however,  be  left  upon  the  failure  of  evidence,  or  even 
upon  the  absence  of  accusation ;  for  I  will  call  many  of  those  gentle- 
men, who  will  tell  you  that  they  were  wholly  ignorant  of  any  design 
to  rescue  the  priosner — that  they  saw  no  confusion  or  riot,  except 
that  which  the  precipitate  entry  of  the  oflficers  occasioned  ;  and  who, 
by  tracing  the  defendants  in  their  eyes  through  the  whole  of  the 
period  in  question,  will  be  able  positively  to  contradict  the  most 
material  parts  of  tlie  evidence  which  personally  affects  them. 

Gentlemen,  the  next  question  upon  the  score  of  probability  is 
this.  Supposing  that,  contrary  to  everything  either  proved  or 
asserted,  the  defendants  had  felt  an  interest  m  the  escape  of  Mr 
O'Connor,  and  had  conceived  it  to  be  practicable,  could  they  pos- 
sibly have  hoped  to  escape  detection — more  especially  Lord  Thanet 
and  Mr  Fergusson,  whose  persons  were  so  notorious — the  one,  from 
his  high  rank  and  residence  in  the  county  whose  principal  inhabitants 
surrounded  him  ;  and  the  other,  from  being  in  his  professional  dress, 
in  the  place  assigned  to  him  as  counsel  on  the  trial,  and,  in  the 
very  midst  of  his  companions,  engaged  in  the  business  of  the  Court  ? 
Lord  Thanet,  therefore,  and  B&  Fergusson,  upon  the  Attorney- 
General's  own  admission,  who  has  justly  assimilated  the  court  at 
Maidstone  to  the  one  we  are  now  assembled  in,  could  no  more  have 
hoped  to  escape  immediate  detection  and  punishment  for  the  riot 
they  are  supposed  to  have  engaged  in,  than  I  could  hope  to  escape 
from  them,  ii,  taking  a  strong  interest,  as  I  must  be  supposed  to 
do,  in  the  acquittal  of  my  clients,  and  thinking  there  was  no  safety 
for  them  but  by  making  such  a  confusion  in  court  as  to  prevent 
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your  hearing  the  evidence,  or  the  Judge's  observations  on  it,  I  shoald, 
when  I  had  finished  my  address  to  you,  and  the  Judge  was  be^nnin? 
to  sum  up  to  you,  publicly  begin  or  join  in  a  scene  of  noise  and 
uproar,  under  the  eyes  of  the  Judges,  as  they  now  look  at  me— of 
the  officers,  now  sitting  before  me — of  you,  the  jury,  to  whom  I  am 
speaking — of  my  numerous  friends  at  the  bar,  whose  honour  is  con- 
nected with  the  dignity  of  the  Court — and  of  the  whole  crowd  of 
spectators,  hundreds  of  whom  I  am  known  to  personally,  and  all  of 
whom  are  acquainted  with  my  person. 

Gentlemen,  I  can  observe,  from  the  absurdity  and  impossibility 
of  the  case  I  am  putting,  that  I  seem  to  be  trifling  with  the  subject ; 
but  that  sensation,  which  I  have  no  doubt  is  general,  and  which  I 
cannot  help  even  feeling  myself,  displays  the  irresistible  force  of  the 
actual  case  before  you ;  because  I  defy  the  wit,  or  wisdom,  or  im- 
agination of  man,  to  attempt  even  a  shadow  of  a  distinction  between 
the  case  I  have  pat  to  you  and  that  of  Mr  Fergusson :  for,  why 
should  he  be  supposed,  any  more  than  mysdf^  who  am  the  object  of 
comparison,  to  have  embarked  in  this  impracticable  project  of  dis- 
grace, dishonour,  and  injustice — ^in  the  dress  of  counsel,  as  much 
as  I  am,  on  the  trial  which  engaged  the  Court — and  in  a  place,  the 
exact  similarity  of  which  to  the  room  that  holds  us  is  no  assertion 
of  mine,  but  a  fact  so  unalterably  established  by  the  whole  evidence 
as  to  be  employed  by  both  sides  as  an  assistant  to  the  mind  in 
judging  of  the  accuracy  and  consistency  of  the  proof  ? 

The  next  recourse  to  probability,  if  your  judgments,  as  in  all 
other  cases,  are  to  be  governed  by  reason  and  experience,  is,  if  pos- 
sible, still  more  unanswerable  and  decisive. 

Supposing  the  defendants,  without  interest  or  motive,  and  with- 
out the  possibility  of  success,  and  without  even  a  chance  of  escaping 
'  from  detection  and  punishment,  to  have  nevertheless  publicly  in- 
sulted and  disturbed  the  Court  by  acte  of  disorder  and  violence, 
whx>  must  have  been  the  ivUnesaes  to  such  a  scene  t  Who,  for 
instance,  must  have  been  the  witnesses,  if  Mr  Fergusson,  as  has 
been  asserted,  had  stood  upon  the  table  of  the  court — the  table 
round  which  the  counsel  are  ranged,  directly  under  the  eyes  of  the 
Judges  and  the  jury,  and  had  flourished  a  stick  round  his  head  to 
favour  the  escape  of  the  prisoner,  by  preventing  the  officers  from 
approaching  him — who^  I  say  again^  must  have  been  the  witnesses 
to  such  a  phenomenon  i — who,  amongst  the  Judges,  or  counsel,  or 
officers,  or  spectators,  but  must  have  seen  it  ? — ^who,  that  had  seen 
it,  could  possibly  have  forgotten  it  ? — and  who,  that  remembered 
it,  could  have  hung  back  from  the  proof  of  such  inexcusable  mis- 
conduct ?  Yet  the  proof  of  this  fact,  to  which  the  whole  Court 
must  have  been,  as  it  were,  but  one  eye,  and  an  eye  of  indication, 
is  not  supported  by  any  one  person,  either  upon  the  bench  or  at 
the  bar,  or  amongst  the  numerous  officers  of  the  court  On  the 
contrary,  we  shall  see,  by  and  bye,  the  difference  between  the  testi- 
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mony  of  a  reverend  Judge  of  England  and  that  of  a  Bow  Street 
officer,  when  I  come  to  advert  to  the  evidence  of  Mr  Justice  Heath, 
which  is  directly  and  positively  inconsistent  with  Rivett's,  on  whose 
single  and  unsupported  testimony  this  extravagant  and  incredible 
part  of  the  case  is  alone  supported. 

But  it  seems  they  have  given  judgment  against  themselves  by 
their  demeanour  and  expressions  upon  the  occasion.  Lord  Thanet, 
it  seems,  said  to  Mr  Justice  Lawrence,  as  Mr  Abbot  expressed  it, 
who  did  not  hear  what  the  learned  Judge  had  said,  to  which  Lord 
Thanet's  words  were  an  answer,  "  that  it  was  fair  he  should  have 
a  run  for  it" — words  which  cannot  be  tortured  into  any  other  mean- 
ing, more  especially  when  addressed  to  one  of  the  Judges  of  the 
court,  than  that,  speaking  in  extenuation  of  Mr  O'Connor's  conduct, 
who  had  visibly  made  an  effort  to  escape,  he  thought  it  fair  that  a 
person  so  circumstanced  should  have  a  run  for  it  if  he  could ;  a 
sentiment  which,  by  the  bye,  no  man  in  his  senses  would  have 
uttered,  more  especially  in  such  a  quarter,  if  he  had  felt  himself  at 
all  implicated  in  a  criminal  endeavour  to  assist  him.  And  if  Lord 
Thanet  did  not  speak  at  this  moment  with  all  that  complacency 
which  in  general  so  much  distinguishes  him,  nor  offer,  as  Mr 
8heridan  did,  his  assistance  to  the  Judges,  it  is  not  at  all  to  be 
wondered  at ;  for  it  must  be  recollected  that  he  had  just  suffered  in 
his  person,  not  as  you  have  it  upon  the  evidence  at  present,  but  had 
been  most  roughly  and  severely  assaulted.  Mr  Justice  BuUer  is 
proved  to  .have  said,  that  Mr  Sheridan  conducted  himself  in  a 
manner  greatly  to  his  satisfaction;  but  the  very  contrast  which 
this  evidence  is  introduced  to  furnish,  instead  of  operating  against 
Tjord  Thanet,  is  an  additional  argument  in  his  favour.  Lord 
Thanet  and  Mr  Sheridan  are  as  one  man  in  everything  which  re- 
lates to  public  opinions,  and  friends  in  private  life.  Upon  what 
principle,  then,  can  it  be  made  out  that  Mr  Sheridan  should  be 
assisting  the  Judge,  whilst  Lord  Thanet,  who  had  no  connexion 
with  Mr  O'Connor  which  did  not  equally  belong  to  the  other, 
should  be  behaving  like  a  madman,  unsupported  by  any  of  his 
friends  or  acquaintances,  who  were  attending  as  witnesses  upon  the 
trial  ?  But  the  time  of  this  conversation,  if  I  had  before  adverted 
to  it,  would  have  rendered  all  these  observations  wholly  unneces- 
sary ;  for  it  was  after  the  riot  (as  it  indeed  must  have  been)  that 
Mr  Justice  Lawrence  conversed  with  Lord  Thanet,  saying  to  him, 
amongst  other  things,  "  that  he  hoped  Mr  O'Connor  s  friends  would 
advise  him  to  submit  to  his  situation.*'  Now,  I  may  safely  assert, 
that,  high  as  Lord  Thanet's  rank  is,  that  learned  Judge  would  not 
have  spoken  to  him  as  a  person  from  whom  he  solicited  and  ex- 
pected assistance,  if  he  had  himself  observed  him,  or  if  he  had 
Known  him  to  have  been  observed  by  others,  disturbing  the  order 
of  the  Court.  On  the  contrary,  if  there  had  been  a  reasonable 
ground  for  impeaching  Lord  Thanet^s  conduct,  the  learned  Judge 
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would  have  executed  the, law  upon  him — ^he  Would  have  attached 
him  for  his  contempt ;  and  surelyno  person  in  court  had  a  better 
opportunity  of  observing  everything  that  passed  in  it.  Mr  Justice 
Lawrence  was  one  of  the  youngest  of  the  learned  Judges  who  pre- 
sided at  the  trial,  with  stronger  health  than  belonged  to  all  of 
them,  which  enabled  him  to  keep  up  his  attention,  and  to  observe 
with  acuteness.  He  was,  besides,  deeply  interested  in  whatever 
concerned  the  honour  of  the  Court ;  and  the  elevation  of  the  bench 
on  which  he  sat  gave  him  a  full  view  of  every  person  within  it» 
Indeed,  Lord  Thanet,  at  the  time  this  misdemeanour  is  imputed  to 
him,  was  directly  before  him,  and  under  him,  and  not  farther  from 
him  than  Lord  Kenyon  at  this  moment  is  from  me.  I  have,  there- 
fore, a  right  to  say,  that  not  only  nothing  is  to  be  presumed  against 
Lord  Thanet  from  what  he  said,  but  that,  on  the  contrary,  a  strong 
presumption  arises  in  his  favour  when  we  hear  the  evidence  from 
any  other  mouth  than  that  of  the  learned  Judge  himself ;  since,  if 
he  to  whom  the  discourse  toas  addressed,  and  who  was  the  best 
judge  of  the  fair  construction  to  be  put  upon  it,  had  considered  it 
in  the  li^ht  it  has  been  represented  and  relied  on,  he  might  have 
been  called  as  a  witness.  Mr  Justice  Heath  and  Mr  Serjeant 
Shepherd,  the  Judges  in  the  same  commission,  were  examined  to 
matters  infinitely  less  material. 

Gentlemen,  let  us  now  pause  a  little,  to  consider  the  effect  which 
I  feel  myself  entitled  to  derive  from  these  observations.  I  consider 
myself  to  have  advanced  no  farther  in  the  argument  than  this  : — 

First,  That  there  was  no  assigned  nor  assignable  motive  for  the 
criminal  purpose  charged  by  the  indictment. 

Secondly,  That  it  was  a  purpose  palpably  impracticable,  and 
which,  therefore,  no  reasonable  men  could  possibly  have  engaged 
in  with  any  prospect  of  success. 

Thirdly,  That  whatever  might  have  been  the  probable  issue  of 
such  an  enterprise,  detection  and  punishment  were  certain. 

Fourthly,  That,  admitting  the  evidence  you  have  heard  to  be 
free  from  all  errors,  the  defendants  did  not  conduct  themselves  like 
men  engaged  in  such  a  pursuit,  nor  appear  to  have  been  supported 
in  a  manner  reasonably  or  even  possibly  consistent  with  the  allied 
conspiracy. 

Fifthly,  That  although  the  witnesses  against  them,  if  the  trans- 
action had  been  justly  represented,  must  probably  have  been  the 
greater  part  of  the  Court,  and  certainly  all  that  part  of  it  elevated 
both  by  situation  and  authority  above  the  rest ;  yet  that  there  has 
been  not  only  no  such  concurrence  of  testimony  against  the  defend- 
ants, but,  on  the  contrary,  the  most  correct  and  respectable  wit- 
nesses have  concurred  in  destroying  the  remainder  of  the  proof. 

Sixthly,  That  the  expressions  imputed  to  Lord  Thanet  cannot 
possibly  affect  him,  without  supposing  that  he  publicly  gave  evi- 
dence against  himself,  even  to  one  of  the  Judges,  who,  upon  the 
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evidence  of  his  own  senses,  had  authority  to  have  punished  him 
upon  the  spot. 

Lastly,  That  it  appears,  by  the  whole  body  of  the  proof,  that  the 
confusion  arose  when  the  officers  burst,  with  improper  and  indecent 
precipitation,  into  court ;  that  it  began  and  ended  almost  in  the 
same  breath ;  and  that,  during  the  short  moment  of  its  continu- 
ance, there  was  such  a  scene  of  tumult  and  confusion  as  to  render 
it  impossible  for  the  most  attentive  observer  to  give  any  clear  and 
distinct  accounts  of  the  transaction. 

K  these  conclusions,  gentlemen,  be  the  unavoidable  result  of  the 
Crown's  evidence  when  brought  to  the  common  standard  of  man's 
reason  and  experience,  it  appears  to  me  that  you  are  bound  to 
return  a  verdict  for  all  the  defendants,  even  if  I  should  call  no 
witnesses ;  because,  to  justify  a  verdict  of  guilty,  it  is  not  enough 
to  collect  from  the  evidence  that  the  defendants  may  be  guilty,  or 
probably  are  guilty.  No  ;  their  innocence  must  be  quite  incom- 
patible with  the  fair  result  of  the  whole  proof ;  for,  if  two  diflFerent 
conclusions  may  be  reasonably  drawn  from  the  same  state  of  facts, 
you  are  bound  in  justice  to  adopt  the  one  which  is  supported  by  the 
greater  number  of  probabilities.  Now,  if  this  plain  rule  of  judg- 
ment be  not  wholly  departed  from,  and  even  trampled  under  foot, 
I  take  upon  me  to  say  positively  and  firmly,  because  I  am  making 
my  appeal  to  men  of  understanding  and  liberal  education,  that  the 
evidence  for  the  Crown,  without  any  at  all  on  my  pai*t  to  oppose  it, 
taking  it  all  together,  and  considering  the  fair  result  of  it,  is  not 
sufficient  to  convict  any  of  the  defendants.  This  proposition,  how- 
ever, cannot  be  supported  by  general  observations,  nor  by  that 
general  appeal  to  the  proof  which  I  have  been  engaged  in ;  it  must 
be  examined  accurately  in  the  detail.  I  shrink  from  no  part  of  it. 
I  will  sum  it  up  to  you  as  if  I  spoke  to  you  from  the  bench ;  and  I 
pledge  myself  to  make  out,  to  the  satisfaction  of  every  unprejudiced 
mina,  that  all  that  I  have  hitherto  said  to  you,  though  absolutely 
necessary  by  way  of  introduction,  has  suffered  from  its  generality  ; 
and  that  the  particulard  of  the  proof  will  illustrate  and  confirm, 
beyond  all  question,  every  proposition  of  fact,  and  every  principle 
of  judgment,  which  I  have  already  brought  before  you. 

The  first  witness  examined  for  the  Crown  is  Mr  Serjeant 
Shepherd,  who  was  joined  with  the  Judges  in  the  Special  Commis- 
sion. This  examination  is  highly  important  in  every  part  of  it ; 
because,  when  it  becomes  necessary  to  compare  the  evidence  of 
different  witnesses,  in  order  to  arrive  at  a  safe  conclusion  from  the 
whole,  nothing  can  be  so  satisfactory  as  to  find  some  person  on 
whose  testimony  the  judgment  may  repose  with  safety.  My 
learned  friend  (as  all  who  know  him  must  have  anticipated)  delivered 
his  evidence  with  the  greatest  clearness  and  precision,  and  in  a 
manner  most  dispassionate ;  and  when  you  recollect,  besides,  that 
he  is  a  man  of  singular  ability,  and  that^  from  his  elevated  situation. 
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in  the  court,  he  had  the  best  opportunity  of  observing  everything 
that  passed,  you  cannot  fail  to  pay  greater  attention  to  his  testi- 
mony, and  to  that  of  Mr  Justice  Heath,  who  immediately  followed 
him,  than  to  any  other  witnesses,  however  respectable. 

In  bringing  before  you  Mr  Serjeant  Shepherd's  evidence,  I  will 
not  trouble  you  with  that  part  of  it  which  went  to  facts  which  are 
now  no  longer  disputed,  but  will  take  it  up  from  the  time  when  the 
jury  returned  into  court.  Mr  Serjeant  Shepherd  says, "  Lord  Thanet 
was  standing  before  the  bar  at  which  the  prisoners  stood,  with  his 
face  turned  towards  the  Court ;  he  was  rather  to  the  right  hand 
of  Mr  O'Connor,  nearest  to  the  great  street  of  Maidstone,  where 
the  gaoler  sat/'  Speaking  of  Mr  O'Brien,  he  said,  that  '^  he  stood 
in  the  same  line,  but  rather  to  the  left  of  Mr  O'Connor;  that 
something  had  been  before  said  by  the  Bow  Street  officers,  who 
were  making  a  noise,  and  had  been  desired  to  be  quiet.  When 
the  verdict  of  not  guilty  was  delivered,  some  persons  (but  whom, 
I  know  not)  said,  '  Then  they  are  discharged ;'  and  somebody  at 
the  table  replied,  *  No,  they  are  not  discharged.' "  And  here  I 
have  no  objection  that  what  Mr  Serjeant  Shepherd  omitted  may 
be  filled  up  by  Mr  Solicitor-General's  evidence,  and  that  the 
answer  from  the  table  was  to  Mr  Fergusson,  who,  on  hearing  the 
verdict  pronounced,  had  said  the  prisoner  was  discharged  ;  he  said 
it,  however,  before  the  Court  had  declared  the  law  upon  the  sub- 
ject. As  counsel  for  the  prisoners,  it  was  natural  he  should  be 
interested  in  their  deliverance ;  and  he  is  not  indicted  for  having 
mistaken  the  effect  of  the  law,  but  for  having  conspired  to  obstruct 
the  Court  in  administering  it.  The  Attorney-Greneral  said,  very 
properly,  **  I  bring  the  defendants  before  you,  not  for  considering 
the  prisoners  discharged  by  the  verdict,  but  for  an  attempt  to 
rescue  them  by  violence  and  tumult,  after  the  Court  had  declared 
tha,t  they  were  in  custody."  "  At  this  time,"  continued  the  learned 
Serjeant,  "  Mr  Justice  BuUer  said  to  the  gaoler,  '  Put  the  other 
prisoners  back,  and  let  O'Coigly  stand  forward ;'  when  one  of  the 
Bow  Street  officers  stood  up  on  a  form,  and  said  he  had  a  warrant 
against  Mr  O'Connor."  This,  you  observe,  was  the  first  time  there 
was  any  mention  of  a  warrant  in  court ;  so  that  what  had  before 
fallen  from  Mr  Fergusson  was  merely  his  sudden  idea  of  the  effect 
of  the  verdict  of  not  guilty,  at  the  moment  it  was  pronounced, 
and  which,  at  all  events,  must,  in  a  few  minutes  afterwards,  have 
delivered  the  prisoner  ;  and  there  is  no  evidence  wha^ver,  that,  at 
the  time  he  said  so,  a  fresh  custody  was  a  matter  of  apprehension 
or  contemplation.  "  Whilst  Mr  Justice  BuUer  was  passing  sen- 
tence, my  attention,"  continued  Mr  Serjeant  Shepherd,  "was 
directed  to  O'Coigly ;  and  when  he  had  finished,  I  observed  Mr 
O'Brien  turn  round  and  look  at  Mr  O'Connor,  and,  immediately 
afterwards,  look  down  with  a  very  slight  motion  and  inclination 
of  his  head."    And  here,  gentlemen,  it  is  impossible  not  to  admire 
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tbat  delicate  sense  of  jastioe,  which  no  man  possesses  more  than 
my  learned  friend  the  Serjeant,  and  which  aictated  to  him  the 
remarkable  reserve  which  accompanied  this  part  of  his  evidence. 
He  recollected  that  a  witness  is  not  to  pnt  himself  in  the  place  of  a 
jury,  by  drawing  his  own  conclusions  from  his  own  testimony ;  but 
accurately  to  state  what  he  hears  and  sees,  and  to  leave  the  con- 
clusion to  those  whose  province  it  is  to  decide.     He  therefore,  with 
the  utmost  propriety,  forbore  from  expressing  what  appeared  to 
him  to  be  Mr  O'Brien's  purpose  ;  but  said  to  you,  "  /  ra^er  choose 
to  describe  his  gesture;"  which  he  accordingly  did.  ^This  fact, 
therefore,  delivered  with  the  restraint  which  the  integrity  and  un- 
derstanding of  the  witness  so  properly  suggested,  affords  no  evidence 
whatever  of  evil  design  in  Mr  O'Brien,  much  less  of  concert  ot  com- 
bination with  the  other  defendants ;  and,  indeed,  the  proceedings  of 
this  very  day  have  afforded  an  instance  how  dangerous  it  would  be 
for  the  most  sa^ious  persons  to  collect,  from  gestures  only,  what 
passes  in  the  mind  of  another.    When  Lord  Bomney,  not  choosing 
to  advance  in  his  evidence  beyond  what  his  memory  with  certainty 
suggested,  decUned  giving  a  further  answer  to  a  question  put 
to  him,  the  noble  and  learned  Chief-Justice  interposed,  and  put 
the  question  to  him  again.     I  admit  that  it  was  his  duty  to  do  so ; 
but  his  lordship  will  forgive  me  if  I  say,  and  I  appeal  to  his  honour 
for  the  truth  of  it,  that  he  was  convinced  at  the  moment,  not  only 
that  I  thought  the  direct  contrary,  but  that  I  had  publicly  and 
rudely  expressed  a  sensation  of  dissatisfaction ;  since,  looking  at  me 
very  significantly,  his  lordship  told  me  that  it  was  his  duty  to 
repeat  the  question.    Nevertheless,  I  do  declare  upon  my  honour, 
and  I  appeal  to  Mr  Gibbs,  to  whom  I  was  speaking  at  the  moment 
on  quite  a  different  subject,  that  no  such  idea  was  passing  in  my 
mind  as^  my  gestures  ivere  supposed  to  have  eocpressed ;  yet  no  man 
is  a  more  acute  observer  of  numan  nature  than  his  lordship,  and 
nobody,  certainly,  was  ever  better  acquainted  with  my  countenance. 
So  much  for  gestures.     It  is,  indeed,  strongly  in  Mr  O'Brien's 
favour,  that  at  the  moment  he  looked  down,  as  described  by  the 
witness,  he  could  not  be  acting  in  concert  with  Lord  Thanet ;  for 
Serjeant  Shepherd  saw  Lord  Thanet  at  tJie  very  same  moment,  and 
swore  that  he  was  standing  with  his  face  to  the  Court,  and  that  he 
never  changed  his  position.     The  Serjeant  added,  that  *'  when  the 
last  word  of  the  sentence  was  pronounced,  Mr  O'Connor  jumped 
with  his  left  foot  upon  the  bar,  and  his  left  hand  upon  the  shoulder 
of  Mr  O'Brien,"  but  who  does  not  appear  to  have  held  out  his  hand 
to  assist  him.     Mr  OBrien,  on  the  contrary,  though  he  could  not 
have  but  continued  in  view  for  some  time  longer,  is  charged  with 
no  one  act  whatsoever;  and  it  would  be  strange,  indeed,  to  convict 
a  gentleman  of  a  rescue,  because,  standing  near  a  prisoner  medi- 
tating an  escape,  he  had  laid  his  hand  upon  his  shoulder.     But 
this  part  of  the  case  will  be  put  quite  at  rest  hereafter ;  because 
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Mr  O'Brien  is  perfectly  well  known  to  several  gentlemen  of  distinc- 
tion, present  in  court  at  the  time,  and  not  at  all  implicated  in  the 
riot,  who  will  all  tell  you  that  they  saw  him  distinctly,  and  that  he 
was  not  concerned  in  any  violence  or  disturbance  whatsoever.  I 
am  not,  however,  called  upon  to  do  this,  because  there  is  literally 
no  proof  to  be  answered. 

The  remainder  of  Serjeant  Shepherd's  evidence,  as  it  applies  to 
Lord  Thanet,  is  so  absolutely  decisive,  that  you  will  be  driven  to 
pronounce  by  your  verdict  whether  you  give  credit  to  this  most  re- 
.spectable  and  observing  witness,  or  to  a  Bow  Street  oflScer,  who 
was  himself  the  author  of  the  confusion ;  for  the  Serjeant  added, 
that  "  when  Mr  O'Connor  had  jumped  over  the  bar,  and  he  had 
lost  sight  of  him,  the  officers  rushed  into  court  to  arrest  him,  and 
a  great  noise  ensued ;  and  at  this  time  " — (OenUemen,  the  time  is 
Tiiost  material  and  critical,  because  it  can  apply  to  no  other  than 
ilte  precise  time  sworn  to  by  Bivett) — "  I  saw  Lord  Thanet,  "  said 
the  Serjeant,  **  standing,  as  I  have  described  him,  with  both  his 
hands  over  his  head," — which  he  also  described  to  you  by  putting 
himself  in  the  same  defensive  posture,  as  far  more  expressive  of  his 
situation  than  any  words  could  communicate.  This,  I  say,  is  the 
single  point  of  time  to  be  looked  at ;  for  the  remainder  of  the  Ser- 
jeant's original  evidence  applying  to  a  subsequent  period,  described 
a  scene  of  great  confusion,  in  which  he  said  he  could  discover 
nothing  distinctly ;  that  many  persons  were  upon  the  table,  some 
asking  questions,  and  others  endeavouring  to  restore  order.  It  is 
not,  therefore,  at  this  period  that  you  are  to  look,  since  no  part  of  the 
evidence  at  all  applies  to  it;  but  at  the  moment  when  Lord  Thanet 
is  alone  affected  by  Eivett's  evidence  the  Serjeant's  testimony  has 
a  direct  and  decisive  application ;  for,  upon  his  cross-examination, 
he  said  in  so  many  words,  "  I  never  saw  Lord  Thanet  look  round,  or 
change  his  position  as  I  have  before  described  it  till  the  very  instant 
the  officers  rushed  into  court ;  and  then  I  saw  him  with  bis  stick 
held  as  I  before  described  it ;  but  I  am  bound  to  say  that  he  ap- 
peared to  me  to  be  acting  on  the  defensive  tohoUy,'*  This  con- 
cluding evidence  is  an  exculpation  of  Lord  Thanet,  and  must  have 
been  so  intended.  I  did  not  even  put  the  question  to  the  witness ; 
he  himself  conscientiously  added  that  he  was  bound  (bound,  of 
course,  in  justice  to  Lord  Thanet,  who  was  accused  of  o/ctive  vio- 
lence) to  say  that  he  appeared  to  be  only  acting  in  his  oum  defence. 
Now,  gentlemen,  there  can  be  neither  honour,  nor  advantage,  nor 
security,  bestowed  upon  the  administration  of  government  or  jus- 
tice, which  this  prosecution  is  avowedly  instituted  to  support,  if 
men  can  be  punished,  not  merely  upon  doubtful  evidence,  but  upon 
evidence  which  directly  contradicts  the  charge.  That  a  court  of 
justice  must  not  be  insulted,  or  even  disturbed,  is  a  proposition 
which  must  be  acceded  to  by  every  man  acquainted  with  the  first 
elements  of  civil  life — that  a  charge  of  such  a  high  misdemeanour 
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well  justifies  the  solemnity  of  a  trial  in  this  place,  is  another  pro- 
position which  cannot  be  disputed ;  but  the  heinousness  of  offence8, 
and  the  necessity  of  suppressing  them  by  punishment,  does  not 
alter  the  quality  of  the  proofs  by  which  they  are  to  be  established. 
On  the  contrary,  it  was  pleasant  to  attend  to  the  just  reserve 
in  that  respect  with  which  the  Attorney-General  laid  the  case 
before  you — he  stated  his  own  evidence  in  general  terms,  but  with- 
out commenting  upon  it,  or  enforcing  it ;  reserving  his  observations 
till  the  evidence  on  both  sides  should  be  heard.  But  we  are  not 
even  engaged  at  present  in  balancing  contradictory  evidence,  but 
in  showing  that  tne  accusing  evidence  is  in  itself  defective,  and 
even  exculpatory. 

Mr  Serjeant  Shepherd  was  properly  selected  as  the  first  witness 
for  the  Crown,  He  sat,  from  nis  station  as  Judge,  in  an  elevated 
position,  where  he  had  a  better  opportunity  of  observing  than 
others ;  and  he  accordingly  appears  to  have  observed  everything 
which  passed.  Yet,  instead  of  fastening  guilt  on  Lord  Thanet,  he 
sees  him  from  the  time  the  jury  returned  into  court  standing  in 
one  position;  not  looking  round  as  if  he  was  watching  the  mo- 
tions of  Mr  O'Connor,  or  engaged  with  others  in  attending  to  them ; 
not  even  looking  towards  the  side  of  the  court  from  whence  the 
arrest  was  to  proceed,  but  upwards  to  the  Judges ;  not  opposing 
his  body  as  an  obstacle  in  a  narrow  passage  thux)ugh  which  the 
officers  were  to  pass ;  not  presenting  a  front  to  them  which  a  man 
of  his  strength,  with  the  intentions  imputed  to  him,  must  naturally 
have  been  expected  to  do ;  but  standing,  as  any  other  person,  at- 
tentive to  the  trial,  till  the  officers,  apprehending  a  rescue,  rushed 
with  violence  into  court,  and  pressed  upon  and  assaulted  him  ;  for 
had  he  not  been  pressed  upon  and  assaulted  he  could  not  have  been 
seen  by  Serjeant  Shepherd  in  a  posture  of  defence ;  and  if  he  was 
first  active  in  obstructing  and  assaulting  Bivett  in  the  manner 
which  he,  and  he  only,  has  sworn  to,  why  should  not  Serjeant 
Shepherd  have  seen  it,  since  his  eye  was  so  constantly  fixed  upon 
Lord  Thanet,  from  the  time  the  jury  returned  with  their  verdict 
till  the  confusion  became  general,  which  is  subsequent  to  the  period 
of  Rivett's  evidence,  as  to  enable  him  to  tell  you  that  he  did  not 
shift  his  position,  nor  make  a  gesture  or  motion,  till  the  officers  and 
others  rushed  in  upon  him;  and  then, — i.e.,  immediately,  at  the  same 
moment  to  which  alone  the  evidence  has  any  application — he  sees 
Lord  Thanet  with  a  stick  over  his  head,  which  he  thinks  himself 
BOUND  to  express,  and  even  to  describe  to  you  as  a  passive  posture 
of  defence.  This  evidence,  which  so  completely  exculpates  Lord 
Thanet,  is  not  less  applicable  to  Mr  Fergusson  ;  for,  if  he,  who  is 
placed  by  all  the  witnesses  as  standing  close  by  him,  had  been  an 
active  conspirator,  armed  with  a  stick,  which  he  was  flourishing 
over  the  heads  of  the  officers,  can  you  possibly  suppose  that  he 
would  have  withheld  his  assistance  from  Lord  Thanet,  who  was 
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visibly  overpowered ;  or  that  a  man  of  Lord  Thanet's  strength, 
though  assisted  by  Mr  Fergusson,  who  is  above  six  feet  high,  and 
a  young  man  of  great  activity  and  strength,  should  be  perfectly 
passive  under  the  blows  of  Eivett,  endeavouring  only  to  save  his 
person  from  violence,  without  retaliation,  or  eveo  a  motion  to  the 
accomplishment  of  his  object? 

The  evidence  of  Rivett  is  farther  exposed  by  his  having  denied 
that  Lord  Thanet  had  a  stick — a  fact  established  beyond  all  ques- 
tion ;  and  by  his  swearing  that  he  took  the  stick  from  Mr  Fergus- 
son,  and  struck  him  with  it — when  it  will  appear  by  and  bye  that 
he  took  it  from  behind  his  own  coat  when  he  assaulted  Lord  Thanet. 
This  last  fact,  however,  I  ought  to  have  passed  over  at  present, 
because  it  arises  out  of  my  own  evidence,  which  I  do  not  wish  at 
all  to  mix  with  my  ol)servations  on  the  case  of  the  Crown. 

Gentlemen,  the  other  Judges,  with  the  exception  of  Mr  Justice 
Heath  (whose  testimony  will  also  support  the  innocence  of  the  de- 
fendants), have  not  been  examined,  though  their  positions  in  court 
were  so  highly  favourable;  neither  has  the  bar  been  examined, 
who,  if  Lord  Thanet  had  been  in  the  situation  which  some  of  the 
witnesses  have  described,  must  have  all  seen  it  to  a  man ;  and  their 
not  having  been  called  affords  a  strong  inference  that  their  evi- 
dence would  not  have  been  favourable. 

Mr  Hussey,  who  was  next  examined,  said,  "  I  saw  Mr  O'Connor 
attempt  to  get  over  the  bar  "  (a  fact  never  disputed)  ;  "  and  at 
that  time  Lord  Thanet  wab  standing  with  his  back  to  the  prisoners. 
I  saw  somebody  pressing  forward,  who  said  he  had  a  warrant ;  but 
I  saw  no  paper.  Lord  Thanet  seemed  to  press  himself  towards  the 
bar,  and  seemed  to  he  desirous  to  interrupt  his  progress."  I  dare- 
say the  Bev.  Mr  Hussey  meant  to  tell  you  what  he  saw ;  but  he 
has  expressed  nothing.  What  can  be  collected  from  such  expres- 
sions ?  Can  you  convict  any  man  upon  evidence  which  imputes 
no  axit,  but  only  a  seeming  desirousness  f  Lord  Thanet  seemed  to 
press  himself  towards  the  bar,  and  seemed  to  be  desirous  of  inter- 
rupting the  officer's  progress.  Did  the  witness  see  him  do  the  one 
or  the  other  ?  If  he  had,  he  would  of  course  have  so  expressed  it ; 
and  if  Lord  Thanet  had  actilally  done  so,  why  should  not  Mr  Ser- 
jeant Shepherd  have  equally  seen  it,  who  observed  him  accurately 
at  the  very  same  moment  f  The  same  answer  was  given  by  the  last 
witness,  Mr  Parker  ;  and  from  which  one  might  have  been  desired 
also  to  conclude  that  Lord  Thanet  was  an  active  rioter.  He  seemed 
to  be  encouraging.  But  what  did  he  do  when  he  seemed  to  be  en- 
couraging ?  He  put  his  hand  so !  What  then  ?  If  I  am  not 
proved  to  be  in  combination  or  concert  with  any  one,  nor  to  have  my- 
self committed  any  act  of  violence,  is  riot  or  disorder  to  be  imputed 
to  me  only  because,  in  the  midst  of  a  scene  of  uproar,  I  appear  to 
be  irritated  from  a  sense  of  danger,  or  from  insults  which  I  have 
received  ?    If,  indeed,  a  person  could  not  account  for  his  presence 
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in  a  scene  of  riot,  the  case  might  be  different :  the  presumption 
might  then  supply  the  defect  of  actual  proof.  If  people  were  en- 
gaged in  the  destruction  of  a  house,  or  in  the  commission  of  any 
other  violence,  and  I  was  seen  bustling  or  making  gestures  in  the 
midst  of  them,  my  very  presence  might  be  evidence  against  me. 
"  How  came  you  there,  Mr  Erskine?"  might  be  the  question,  "  at 
a  distance  from  your  own  house,  and  in  the  middle  of  the  night  ?  *' 
But  these  presumptions  have  here  no  application  ;  for  Lord  Tbanet 
was  attending  as  a  witness  under  the  process  of  the  Court,  and  is 
described  by  one  of  the  learned  Judges  as  standing  originally  in  his 
proper  place,  and  not  changing  his  position.  The  whole  of  Mr 
Hussey's  evidence,  therefore,  amounts  only  to  this — ^that  Lord 
Thanet  seemed  to  press  forward,  and  that,  too,  ai  the  very  same 
momerU  when  Mr  Serjeant  Shepherd  described  him  as  unmoved 
and  motionless,  with  his  back  to  the  prisoner,  and  his  face,  of  course, 
towards  the  Court 

Gentlemen,  I  feel  that  it  must  be  painful  to  you  to  be  obliged 
to  attend  to  these  minute  observations ;  but  it  is  a  solemn  duty 
imposed  upon  me  to  point  out  every  fact  and  circumstance  of 
the  proof,  by  which  you  are  sworn  to  regulate  your  verdict.  The 
sameness  and  repetition  are  nauseous ;  but  that  is  the  very 
strength  of  the  defendant's  case,  because  it  shows  the  concurrence 
of  the  testimony  which  acquits  them.  How,  indeed,  can  one 
expect  variety  in  the  discussion  of  a  transaction  which,  all  the  wit- 
nesses say,  was  like  a  flash  of  lightning,  beginning  on  a  sudden, 
when,  from  the  apprehension  of  a  rescue,  the  officers  rushed  into 
court,  and  ending  (as  far  as  the  evidence  goes)  in  the  confusion 
which  almost  immediately  followed,  leaving  only  for  your  deci- 
sion whether,  if,  in  such  a  crowd,  it  happens  that  I  am  rudely 
pressed  upon,  I  am  a  criminal  for  defending  myself?  and  whether, 
if,  in  the  midst  of  such  a  scene  of  confusion,  some  of  my  postures 
or  gestures  are  not  understood  by  others  who  see  me,  and  who 
may  be  unacquainted  with  what  has  happened  to  me,  I  am  to  be 
convicted  of  a  crime  which  not  only  affects  my  property,  but  my 
personal  liberty,  and,  what  is  still  dearer  to  me,  my  personal  honour 
and  reputation  ? 

Lord  Bomney  is  the  next  witness,  whose  evidence  was  just 
what  might  have  been  expected  from  a  person  in  his  situation. 
Highly  interested  in  the  honour  of  the  county  where  he  has  great 
hereditary  estates  and  honours,  where  he  has  important  duties  to 
perform,  and  where,  owing  a  particular  attention  to  the  King's 
Court,  he  felt,  no  doubt,  a  corresponding  anxiety  that  it  should 
suffer  no  disgrace  or  interruption  in  its  proceedings.     He  was 

E laced,  besides,  in  that  part  of  the  court  where  he  was  entitled  by 
is  rank  to  sit,  from  whence  he  had  an  opportunity  of  observing 
what  was  transacting.  Thus  circumstanced,  he  says : — "  I  saw 
the  Bow  Street  officers  forcing  a  passage,  and  striking  blows. 
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Whom  they  struck  I  do  not  know  ;  there  was  a  sword  brandishing 
on  the  table.  Thinking  things  bore  a  serious  aspect,  I  crossed  the 
table,  and  saw  the  prisoner  escaping  ;  he  was  brought  back  by  the 
javelin-men.  I  said  to  them,  *  Form  yourselves  round  the  pri- 
soner, for  he  is  not  yet  discharged.'  I  was  told  afterwards  I  had 
said  *  he  was  not  acquitted.'  I  believe  Mr  Fergusson  said  so.  I 
have  no  doubt  I  made  the  mistake."  Gentlemen,  undoubtedly 
Lord  Romney  meant  only  to  say  that  Mr  O'Connor  was  not  dis- 
charged, though  the  answer  was  not  made  to  him  by  Mr  Fergus- 
son,  for  I  shall  call  the  gentleman  himself  who  answered  him,  not 
that  it  is  in  the  least  material,  except  that  it  proves  that  Mr 
Fergusson  was  noticed  at  that  time  by  Lord  Bomney.  And  surely, 
gentlemen,  if  he  had  been  acting  like  the  fool  and  madman, 
and,  I  will  add,  like  the  knave,  he  has  been  represented  to  you — if 
in  his  professional  dress,  he  had  been  publicly  flourishing  a  stick 
upon  the  table,  Lord  Romney,  who  was  close  by  him,  must  inevit- 
ably have  observed  him ;  yet  his  lordship  does  not  speak  of  him 
as  out  of  his  place,  or  as  engaged  in  any  act  of  disorder  or  vio- 
lence. Another  most  important  fact  is  established  by  Lord 
Bomney's  evidence ;  for,  though  his  lordship  said  that  he  should 
have  been  so  much  hurt  if  the  county  had  been  disgraced,  that  his 
attention  was  not  directed  to  individuals,  and  that  in  the  confusion 
he  could  not  tell  who  had  been  struck  in  the  passage  by  the  officers, 
yet  he  added  that  very  many  blows  were  struck,  and  mxsy  persons 
hurt  Yet  Eivett  says  that  Fugion  struck  no  blows,  that  Adams 
struck  no  blows,  that  the  messenger  struck  none,  nor  he  himself 
any  but  those  which  were  struck  at  Lord  Thanet.  Bivett,  there- 
fore, according  to  his  own  account,  was  the  only  person  engaged, 
and  successfully  engaged,  against  the  rioters ;  yet  you  are  desired 
to  believe  that  a  large  combination  of  strong  and  active  conspira- 
tors were  favouring  an  escape  by  violence.  This  is  quite  im- 
possible ;  and  the  blows  therefore,  which  were  observed  by  Lord 
Bomney,  were  the  blows  which  the  officers  themselves  wantonly 
inflicted ;  since  it  will  appear  hereafter,  by  witnesses  whom  the 
Court  cannot  but  respect,  and  whose  evidence  cannot  be  reason- 
ably rejected,  that  they  rushed  in  like  madmen,  striking  with 
violence  the  most  harmless  and  inoffensive  persons,  which  com- 
pelled others  to  put  themselves  into  that  passive  posture  of  defence 
that  Lord  Thanet  has  been  so  frequently  and  so  distinctly  described 
in.  There  is  nothing  more  that  is  material  in  Lord  Bomney's 
examination.  Something  was  alluded  to  respecting  a  conversa- 
tion with  Mr  Justice  Lawrence ;  but  his  lordship,  with  the 
greatest  propriety,  not  choosing  to  advance  beyond  his  most 
pjerfect  recollection,  did  not  particularise  it ;  nor  could  it  be  mate- 
rial, for,  besides  that  it  appears  to  be  supplied  by  other  evidence, 
if  it  had  been  of  any  importance,  Mr  Justice  Lawrence  himself 
would  no  doubt  have  been  called  as  a  witness.     For  my  own 
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part,  1  think  it  extremely  likely  that  it  has  been  already  correctly 
represented  Lord  Thanet,  smarting  under  the  blows  he  had 
received,  did  not  probably  exhibit  the  same  courtesy  with  Mr 
Sheridan ;  but  I  have  already  observed  to  you,  that  this  circum- 
stance gives  me  another  important  witness — no  other  than  Mr 
Sheridan  himself,  whose  deportment  was  thus  remarked  and 
approved  of;  for,  besides  that  it  is  impossible  to  ascribe  a  criminal 
motive,  either  from  public  opinion,  or  acquaintance  with  the 
prisoner,  which  did  not  apply  as  much  to  the  one  as  to  the  other, 
Mr  Sheridan  will  tell  you,  upon  his  solemn  oath,  that  he  ob- 
served all  that  passed ;  and  he  will  be  dble  most  distinctly  to 
exculpate  both  Mr  Fergusson  and  Lord  Thanet  from  every  part  of 
the  charga 

Grentlemen,  I  will  now  state  to  you  the  SoUcitor-Grenerars  evi- 
dence. He  says,  "  I  kept  my  eye  fixed  on  Mr  O'Connor.  When 
the  jury  gave  their  verdict  I  observed  him  and  Mr  Fergusson.  I 
particularly  fixed  my  eyes  upon  them.  I  observed  Mr  Fergusson 
speaking  to  Mr  O'Connor,  and  Mr  O'Connor  put  his  leg  over  the 
bar.  I  called  out,  *  Stop  him  1'  Mr  Fergusson  said,  *  He  is  dis- 
charged' I  answered,  *  He  is  not  discharged'  Mr  Fergusson 
then  said  to  Mr  O'Connor,  *  You  are  discharged/  I  repeated, '  He 
is  not  discharged.'  I  observed  the  gaoler  lean  over,  and  lay 
hold  of  Mr  O'Connor.  Some  person  was  at  this  time  pressing  for- 
warc^  and  Mr  Fergusson  complained  to  the  Court.  The  officer 
was  pressing  into  court  in  order  to  get  round  to  Mr  O'Connor." 
Now,  gentlemen,  it  is  fit  just  to  pause  here  a  little,  to  consider  this 
part  of  the  evidence.  The  time  filled  by  it  is  not  above  two  or 
three  minutes,  for  it  is  only  the  interval  occupied  by  the  sentence 
upon  O'Coigly ;  and  if  a  combination  had  existed  between  Lord 
Thanet  and  Mr  Fergusson,  and  other  persons  in  the  secret,  is  it 
probable  that  Mr  Fergusson  would  have  made  himself  the  con- 
spicuous figure  which  I  am  supposing  the  evidence  truly  to  repre- 
sent him  to  have  done?  His  conduct,  besides,  appears  ^uite 
difierent  from  Rivett's  account  of  it.  Did  he  enter  mto  private 
resistance  or  altercation  ?  No.  He  made  a  regular  and  public 
motion  to  the  Court ;  the  Judge  yielded  to  the  suggestion ;  the 
officers  were  directed  to  stand  back  for  the  present,  and  then  the 
sentence  was  pronounced.  This  is  not  the  natural  deportment  of 
a  person  engaged  in  a  conspiracy.  Nothing  but  the  purity  of 
Mr  Fergusson's  intentions,  and  the  unconsciousness  of  ofience, 
could  have  induced  him  to  put  himself  so  publicly  forward  by  a 
regular  motion  to  the  Court ;  and  such  a  conduct  is  surely  very 
inconsistent  with  that  of  a  person  who  was  meditating  at  the 
moment  to  carry  his  point  by  violence,Jin  the  teeth  of  the  Court 
which  he  addressed.  The  Solicitor-General  further  said,  "  Rivett, 
the  officer,  said  he  had  a  warrant  against  Mr  O'Connor.  Mr 
Justice  Buller  spoke  to  the  officers,  commanded  silence,  and  pro- 
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ceeded  to  pass  sentence.  When  the  sentence  was  finished,  I 
observed  Mr  Fergusson,  and  some  other  persons  whom  I  did  not 
know,  encouraging  Mr  O'Connor  to  go  over  the  bar."  Here  we 
mnst  panse  again.  Mr  Gibbs  asked  the  witness,  upon  his  cross- 
examination,  "  Did  you  hear  him  say  anything  ?  Did  you  see 
him  do  anything  ?"  The  Solicitor-General  proved  no  one  thing 
which  Mr  Fergusson  said  or  did.  I  am  sure  I  mean  nothing  in 
the  least  disrespectful  to  the  learned  gentleman ;  but  it  certainly 
did  not  occur  to  him  at  the  moment,  that  it  is  not  the  office  of  a 
witness  to  pronounce  by  his  own  evidence  that  a  mftn  ericourages 
or  supports^  but  he  is  to  depose  what  he  heard  him  my,  or  saw 
him  do,  from  whence  the  jury  are  to  draw  the  inference  which  is 
fit  I  really  mean  no  sort  of  reflection.  Perhaps  it  arose  from  the 
habits  of  the  Court  of  Chancery,  whose  practice  is  different  from 
ours,  and  where  the  depositions  are  of  a  very  general  nature.  But 
suppose  the  Solicitor  were  to  die  whilst  I  am  speaking  to  you,  and 
that,  though  you  should  be  satisfied  as  to  all  the  rest  of  the  evi- 
dence, you  wished  to  have  it  explained  vdfh  precision  what  was 
intended  to  be  conveyed  when  it  was  said  Mr  Fergusson  was 
encouraging,  would  you  condemn  Mr  Fergusson  upon  that  evi- 
dence, without  knowing  distinctly  what  act  he  had  committed  ? 
Could  you  convict  a  fellow-subject  upon  the  general  evidence  that 
he  encouraged  mischief,  without  knowing  wtiat  he  didf  Certainly 
not.  You  must  hear  the  fact ;  and  it  is  then  for  you,  and  for  you 
only,  when  you  have  heard  it,  to  draw  your  own  conclusion.  The 
noble  and  learned  lord,  with  whom  we  in  a  manner  spend  our 
lives  in  this  place,  is  in  the  constant  course  of  saying  to  witnesses, 
"  Tell  us  what  was  done,  and  we  will  judge  of  its  quality."  By 
these  observations  I  am  not  impeaching  the  evidence  of  the 
Solicitor-General  I  am  commenting  as  a  lawyer  upon  the  result 
of  it ;  and  I  do  say,  as  a  lawyer,  that  it  is  giving!  no  evidence  at 
all  to  swear  that  a  man  encouraged,  or  appeared  to  be  encourag- 
ing, without  stating  the  facts  on  which  that  impression  of  his 
mmd  was  founded.  Mr  Solicitor-General  went  on  to  say,  '*  I  did 
not  see  Mr  O'Connor  till  he  was  brought  back  by  the  officers; 
for  at  the  instant  that  Mr  O'Connor  jumped  over  the  bar,  three  or 
four  persons  leaped  from  the  witnesses'  box  upon  the  table,  and 
mixed  among  the  rioters  ;  all  the  lights,  except  those  before  the 
Judges,  and  the  chandeliers,  were  extinguished.  Mr  Fergusson, 
at  the  moment  Mr  O'Connor  jumped  over  the  bar,  turned  round, 
and  appeared  to  follow  Mr  O'Connor ;  but  I  will  not  positively 
swear  it/'  I  am  very  glad,  gentlemen,  that  he  did  not,  because 
it  would  have  been  unj)leasant  to  swear  that  positively  which 
will  be  positively  contradicted,  by  those,  too,  who  are  of  as  good 
faith,  and  who  had  as  good  an  opportunity  of  observing.  It  is  a 
mere  misapprehension;  and  I  would  say  to  the  Solicitor- General, 
if  I  were  to  see  him  at  his  own  table,  or  at  mine,  that  Jie  is  mis- 
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iaken.  Indeed,  in  a  scene  of  confnsion,  no  man  can  tell  what 
he  sees  with  any  certainty  or  precision,  and  image's  are  frequently 
confounded  in  the  memory.  The  Solicitor-General  then  said, 
that  Mr  Stafford  jumped  upon  the  table,  and  drew  a  sword; 
and,  speaking  of  Lord  Thanet,  he  said,  he  went  across  the  table, 
and  that  he  saw  him  in  conversation  with  Mr  Justice  Lawrence, 
the  particulars  of  which  he  did  not  hear  ;  but  that,  when  he  went 
across  the  table  again,  he  said  he  thought  it  fair  he  should 
have  a  run  for  it.  He  said  it  rather  in  a  tone  of  anger,  in 
consequence  of  what  had  fallen  from  Mr  Justice  Lawrence. 
Gentlemen,  this  last  part  of  the  evidence  applies  to  a  point  of  time 
when  the  disturbance  was  at  an  end — ^after  everything  had  passed 
in  the  presence  and  observation  of  the  Court — after  the  disturb- 
ance had  given  manifest  and  just  offence  to  the  Judges,  and 
after  they  had  declared  that  their  proceedings  had  been  inter- 
rupted, and  their  authority  insulted.  You  cannot,  therefore, 
believe,  that,  under  such  circumstances,  when  Lord  Thanet  could 
not  but  know  that  high  offence  had  been  given  to  the  justice  of 
the  county,  he  should  come  voluntarily  forward,  in  the  hearing  of 
the  King's  Judges,  and  confess  himself  to  be  an  accomplice  in  a 
high  misdemeanour.  These  observations  are  not  made  to  induce 
you  to  believe  that  Lord  Thanet's  expressions  have  been  misre- 
presented to  you,  but  to  convince  you  that  the  making  them 
at  the  time,  and  to  the  persons  to  whom  they  were  made,  arose 
from  a  consciousness  that  he  had  no  share  in  assisting  Mr 
O'Connor.  Any  other  construction  of  the  expression  would 
amount  to  the  confession  of  a  crime,  of  the  magnitude  of  which 
Lord  Thanet  could  not,  from  his  education  and  knowledge,  be 
ignorant — a  crime  which  is,  perhaps,  put  by  the  Attorney-General 
in  a  very  modest  shape  on  this  record ;  for,  without  meaning  to 
moot  the  point  of  law,  I  am  not  quite  sure  that  rescuing  a  person 
from  a  warrant  for  high  treason,  though  impending  and  not 
actually  executed,  is  not  felony  at  the  least.  The  right  of  Mr 
O'Connor  to  deliver  himself  from  such  a  warrant,  if  he  could  escape 
before  it  was  executed  on  his  person,  was  an  opinion  which  Lord 
Thanet  ipight  correctly  or  incorrectly  entertain  ;  but  to  enhance 
the  confession  of  such  an  opinion  into  an  admission  of  the  crime  in 
himael/j  is  contrar}'  to  every  human  principle  and  feeling,  and  there- 
fore not  a  reasonable  conclusion  of  human  judgment.  Gentlemen, 
these  are  my  observations  upon  the  evidence  of  the  Solicitor-General 
as  it  affects  Lord  Thanet ;  and,  as  it  applies  to  Mr  Fergusson,  it  is 
very  important ;  for  if  Mr  Fergusson  had  been  flourishing  a  stick 
in  the  manner  which  has  been  falsely  sworn  against  him,  what 
should  have  induced  the  Solicitor-General  to  say,  only  in  general 
terms,  that  he  saw  him  encouraging  ?  Will  any  of  my  learned 
friends  maintain,  that  if  the  Solicitor  General  could  have  proved 
in  terms  that  Mr  Fergusson  had  a  ^ick  in  his  hand  till  it  was 
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wrested  from  him  by  the  officers  in  repelling  violence  by  violence, 
that  he  would  not  have  disiirvcily  stated  it?  It  is  not,  indeed, 
asserted,  that  the  Solicitor-Greneral  meant  to  convey  that  meaning 
by  the  term  encouraging  which  he  employed;  nor  is  it  possible 
that  the  Attorney-Greneral  should  not  have  stated  a  fact  so  material 
in  his  opening,  if  he  had  known  he  could  establish  it  from  the 
mouth  of  a  gentleman  placed  in  so  respectable  a  station  in  the 
world. 

Gentlemen,  Mr  Justice  Heath  was  next  examined ;  and  there  is 
no  part  of  the  proof  more  important,  particularly  as  it  affects  Mr 
Fergusson,  than  the  evidence  of  that  very  learned,  and  I  must  add, 
that  truly  honourable  witness,  who  was  one  of  the  Judges  in  the 
commission,  and  presiding  at  the  trial.  He  said,  that  "  a  mes- 
senger from  the  Secretary  of  State  had  applied  to  the  Court  for 
liberty  to  execute  a  warrant  upon  Mr  O'Connor ;  that  permission 
had  been  accordingly  granted"  So  that  Mr  O'Connor  was  not  to 
be  ultimately  liberated,  but  was  to  remain  amenable  to  the  process 
in  the  hands  of  the  officers.  That  "  after  the  verdict  had  been 
given  and  the  sentence  pronounced,  the  messenger,  very  unadvisedly^ 
went  to  the  corner  most  removed  from  the  door,  and  said  aloud, 
*My  Lord,  may  I  now  execute  my  warrant?*  Presently  after- 
wards I  saw  Mr  O'Connor  put  one  leg  over  the  bar,  and  draw  it 
back  again."  I  have  already  reminded  you,  gentlemen,  that  at  this 
time  there  was  a  doubt  in  the  minds  of  some  as  to  the  effect  of  the 
verdict  to  liberate  the  prisoner ;  and  I  admit  that  Mr  O'Connor, 
when  he  put  his  leg  over  the  bar,  knew  of  the  existence  of  the 
warrant,  and  intend^  to  evade  it.  Mr  Justice  Heath  then  said, 
**  A  violent  riot  and  fighting  took  place,  such  as  I  never  before  saw 
in  a  court  of  justice.  It  seemed  to  me  to  be  between  the  constables 
on  one  hand,  and  those  who  favoured  the  escape  of  the  prisoner  on 
the  other."  This  shows  plainly  that  Bivett  did  not  speak  the  truth 
when  he  said  that  the  blows  were  all  on  the  side  of  the  rioters 
against  the  officers ;  whereas  the  fray,  as  described  by  Mr  Justice 
Heath,  arose  at  first  from  the  activity,  if  not  the  violence,  of  the 
officers;  which  I  will  confirm  hereafter  by  the  most  respectable 
testimony.  "  It  being  dark,"  continued  the  learned  Judge,  "  I 
could  not  see  the  numbers  of  the  combatants ;  but  I  think  there 
must  have  been  ten  or  twenty  engaged  in  it  I  saw  Mr  Stafford 
brandishing  a  sword  over  their  heads.  The  combat  might  have  lasted 
for  five  or  six  minutes.  I  saw  Mr  Fergusson,  in  his  professional  dress, 
standing  upon  the  table  with  many  others.  He  turned  round,  and 
said,  '  My  Lord,  the  constables  are  the  persons  to  blame :  it  is  they 
that  are  the  occasion  of  the  disturbance.'  Before  I  could  give  him 
an  answer,  he  turned  round  towards  the  combatants ;  and  then  my 
attention  was  drawn  Jrom  him  to  the  more  interesting  scene  of  the 
fight"  Every  part  of  this  evidence  is  a  decisive  exculpation  of  Mr 
Fergusson.    When  was  it  that  Mr  Justice  Heath  saw  him  upon 
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the  table  ?  I  answer,  at  the  very  moment,  nay,  at  the  only  moment 
when  blame  is  attempted  to  be  imputed  to  him.  By  whom  was  he 
thus  observed  ?  Not  by  a  common  person,  unqualified  to  judge, 
or  uninterested  in  the  order  of  the  Court,  but  by  one  of  its  highest 
and  most  intelligent  magistrates.  It  appears  further,  that  at  the 
moment  Mr  Fergusson  publicly,  and  in  the  proper  quarter,  imputed 
blame  to  the  officers  (I  do  not  mean  such  blame  as  should  subject 
them  to  punishment,  because  they  might  be  acting  in  the  supposed 
discharge  of  their  duty,  but  blame  as  it  occasioned  the  disturbance), 
he  did  not  endeavour  to  conceal  his  person  from  the  Judges  at  this 
only  period  of  imputed  disorder,  but  regularly  addressed  the  Court 
in  the  dress  of  his  profession,  and  openly  complained  of  the  authors 
of  the  confusion.  It  is  therefore  quite  impossible,  upon  Mr  Justice 
Heath's  evidence,  to  mix  Mr  Fergusson  with  violence ;  for  the 
learned  Judge  distinctly  stated,  that  after  having  seen  and  heard 
him  as  he  described  him  to  you,  he  observed  him  no  longer,  his 
attention  being  drawn  from  him  to  '*  the  more  interesting  scene  of 
the  fight."  Is  not  this  a  most  positive  declaration  of  Mr  Justice 
Heath,  that  the  place  where  Mr  Fergusson  stood  was  not  the  scene 
of  the  fight,  and  that  he  was  not  personally  engaged  in  it  P  for  he 
turned  his  eyes  from  him  to  the  scene  of  the  combat  and  of  course 
to  the  persons  of  the  combatants ;  whereas,  if  Mr  Fergusson,  with 
a  person  so  remarkable,  and  in  the  dress  of  his  profession,  had  been 
himself  9k  rioter,  the  learned  Judge  must  have  pursued  him  with 
his  eyes,  instead  of  losing  sight  of  him,  and  must  have  seen  him 
more  distinctly.  But  the  truly  honourable  Judge  does  not  leave 
the  exculpation  of  Mr  Fergusson  to  any  reasoning  of  mine,  having 
concluded  his  evidence  with  these  remarkable  words :  "  I  must  do 
him  the  justice  to  say,  that  in  the  short  time  I  saw  him,  which  was 
not  above  a  minute  or  two,  I  did  not  see  him  do,  or  hear  him  say, 
anything  to  encourage  the  riot  I  thought  myself  in  great  danger, 
and  all  of  us  also.'  This  testimony,  gentlemen,  is  absolutely 
GONGLUSivs.  He  saw,  indeed,  Mr  Fergusson  for  but  a  minute  or 
two ;  yet  it  is  the  only  period  to  which  the  evidence  against  him 
has  any  reasonable  application.  It  was  not  a  riot  of  long  duration, 
in  which  a  man  might  be  guilty  at  one  part  of  it,  though  not  at 
another;  it  was  almost  momentary,  and  the  whole  of  the  scene 
within  the  observation  of  any  one  spectator.  When  we  consider, 
therefore,  that  this  learned  and  reverend  person  stood  in  the  same 
situation  as  the  first  witness  who  was  examined  for  the  Crown — 
that  he  had  an  opportunity,  from  his  situation  in  court,  of  seeing 
everything  which  belonged  to  the  scene  of  combat,  as  he  termed 
it— and  when  he  nevertheless  so  separated  Mr  Fergusson  from  it  as 
to  feel  himself  compelled  to  say  what  he  did  in  the  close  of  his 
testimony — we  ought  to  give  to  his  words  a  weight  beyond  the 
voice  of  a  thousand  witnesses.  A  judge  can  have  no  interest  in 
snch  a  subject;  and  you  cannot  justly  appreciate  such  a  testimony 
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without  taking  into  your  consideration  his  excellent  character,  his 
long  experience  in  the  world,  and  the  deep  regard  which  he  cannot 
but  feel  for  the  faithful  administration  of  justice. 

Grentlemen,  it  is  impossible  for  me  to  know  how  these  observa- 
tions affect  you.  Self-complacency  (too  common  among  mankind) 
frequently  makes  false  estimates  of  the  effects  of  argument  upon 
others,  by  measuring  them  with  the  results  of  one's  own  under- 
standing— an  infirmity  which  frequently  leads  us  to  ^repose  upon 
them  as  finished  and  conclusive  when  the  most  material  parts 
belonging  to  them  have  been  omitted.  This  perhaps  may  be  my 
own  case  at  this  moment ;  but  it  does  strike  me,  I  confess  (accus- 
tomed as  I  am  to  the  proceedings  of  courts  of  justice),  that  I  should 
be  perfectly  safe  in  nofw  leaving  in  your  hands  the  honours  and 
characters  of  my  clients,  even  if  rhad  not  a  witness  to  bring  before 
you  in  their  defence :  indeed,  I  have  studiously  avoided  all  con- 
sideration of  my  own  evidence  in  my  remarks  upon  the  case  of  the 
Crown ;  in  everything  that  I  have  said  I  have  wished  you  to  con- 
sider that  I  had  none  at  all  to  offer ;  and  when  I  reminded  you,  in 
the  pieface  of  my  address,  that  I  had  witnesses  to  bring  before  you, 
it  was  rather  addressed  to  the  Court  than  to  you,  and  rather  directed 
to  secure  attention  to  my  observations  than  arising  from  any  reso- 
lution to  trouble  you  with  hearing  them.  Nothing  that  I  have 
hitherto  advanced  has  been  built  upon  any  new  fact  to  be  intro- 
duced by  me ;  I  have  been  dissolving  the  evidence  of  the  Crown  by 
its  own  weakness ;  I  have  been  insisting  that  the  respectable  body 
of  it  is  the  strongest  proof  for  the  defendants,  and  that  its  only 
inconsistency  is  to  be  found  where  it  affects  them  with  guilt. 

The  next  witness  was  Mr  Abbot,  a  gentleman  at  the  bar.  "  He 
saw  Mr  O'Connor  make  a  motion  to  leave  the  court,  and  heard  Mr 
Fergusson  say  he  was  discharged.  Mr  Solicitor-General  answered 
that  he  was  not  discharged ;  and  then  either  Bivett  or  Fugion  said 
he  had  a  warrant.  There  was  then  a  little  confusion;  but  the 
prisoners  resumed  their  places,  and  Mr  Justioe  Buller  proceeded  to 
pass  sentence  on  0*Coigly.  When  that  was  finished,  Mr  O'Connor 
leaped  over  the  bar  towards  his  left  hand ;  a  great  tumult  and  con- 
fusion took  place."  No  part  of  all  this,  gentlemen,  was  ever 
disputed.  "  I  saw  Lord  Thanet  on  the  table  nearly  before  Mr 
Justice  Lawrence."  This  is  also  nothing.  If  Lord  Thanet  mixed 
in  the  riot,  it  could  not  be  near  Mr  Justice  Lawrence,  but  in  the 
other  part  of  the  court,  where  the  prisoners  were  placed.  "  The 
learned  Judge  spoke  to  Lord  Thanet,  and  said  it  would  be  an  act 
of  kindness  in  Mr  0  Connor's  friends  to  advise  him  to  go  quietly  to 
prison,  lest  some  mischief  should  happen.  Lord  Thanet  then 
turned  round,  and  said — I  did  not  distinctly  hear  the  first  words, 
but  the  concluding  words  were,  '  To  have  a  run  for  it'  or  *  Fair  to 
Jiave  a  run  for  it' "  Gentlemen,  I  will  not  weary  you  with  a  long 
repetition  of  the  same  observations.     I  have,  observed  more  than 
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once  already,  that  if  Mr  Justice  Lawrence  had  considered  Lord 
Thanet  as  having  done  anything  to  promote  the  riot,  he  would 
have  acted  accordingly;  and  it  would  be,  therefore,  trifling  with 
your  time  and  patience  to  detain  you  further  with  Mr  Abbott's 
testimony. 

Gentlemen,  we  are  now  arrived  at  Mr  Kivett ;  and,  retaining  in 
your  minds  the  testimony  of  the  Crown's  most  respectable  witness, 
on  which  I  have  been  so  long  observing,  I  shall  leave  you  to  judge 
for  yourselves  whether  it  be  possible  that  what  he  says  can  be  the 
trath,  independently  of  the  positive  contradiction  it  will  receive 
hereafter.  Indeed,  the  evidence  of  this  man  administers  a  most 
important  caution  to  juries  not  to  place  too  implicit  a  confidence 
in  what  is  sworn  with  positiveness,  but  to  found  their  judgments 
upon  the  most  probable  result  from  the  whole  body  of  the  proof. 

Bivett  says,  *'  I  saw  a  gentleman,  whom  I  was  told  was  Mr 
Thompson,  and  I  have  never  seen  him  since.  He  asked  me  what 
business  I  had  there,  and  if  there  was  anything  against  Mr  O'Con* 
nor  f — evidently  meaning  a  warrant,  as  he  afterwards  explained 
it.  I  need  not,  however,  pursue  this  part  of  his  evidence,  because 
he  did  not  identify  Mr  Thompson,  though  he  sat  before  him  in 
court,  but  pointed  to  another  person.  I  pass  on,  therefore,  to  that 
part  where  he  described  the  state  of  the  court :  **  Many  gentlemen," 
he  said,  "  were  seated  upon  the  solicitors'  bench,"  which  has  been 
abready  described  to  you  as  immediately  before  the  prisoners,  and 
without  the  counsers  seat,  in  which  Lord  Thanet  appears  to  have 
sat  till  he  stepped  into  that  of  the  solicitors',  where  he  was  heard  to 
speak  to  Mr  O'Connor,  and  congratulate  him  on  his  acquitteJ.  It 
was  in  this  place,  and  before  and  after  this  time,  that  Mr  Serjeant 
Shepherd  described  him  as  standing  unmoved,  with  his  face  to  the 
Court  and  his  back  to  the  prisoners.  Bivett  went  on  to  say, 
"  When  the  jury  were  coming  in,  I  endeavoured  to  go  nigh  to  the 
gaoler,  when  I  was  pulled  down  by  the  leg ;  and  as  soon  as  I  turned 
round,  I  saw  Mr  Thompson,"  who  turns  out  not  to  have  been 
Mr  Thompson.  "  I  thought  Mr  O'Connor  looked  as  if  he  intended 
an  escape.  At  that  time  there  was  a  noise  and  violence ;  and  Mr 
Fergusson  said  to  the  Court,  *  What  business  has  this  fellow  here, 
making  a  noise  ? "  Now,  gentlemen,  this  cannot  .be  a  correct 
statement  as  it  respects  Mr  Fergusson,  since  it  has  been  sworn  by 
all  the  Crown's  most  respectable  witnesses  that  he  made  it  a  regular 
motion  from  the  bar,  and  the  officers  were  desired  to  stand  back. 
*'  I  told  his^  lordship  I  had  a  warrant  fr(Hn  the  Duke  of  Portland 
to  arrest  Mr  O'Connor ;  and  the  Judge  said  I  should  have  him, 
and  desired  the  gaoler  to  take  care  of  the  prisoners  for  the  present. 
The  sentence  was  then  passed  on  O'Coigly ;  and  as  soon  as  it  was 
finished,  Mr  O'Connor  immediately  jumped  out  from  the  bar. 
There  was  then  a  great  confusion  in  court ;  the  gentleman  who  sat 
before  me  got  up ;  Mr  O'Connor  took  to  the  left,  and  I  called  out 
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to  shut  the  door.  I  endeavoured  to  get  forward,  but  was  prevented 
by  those  gentlemen  who  had  placed  themselves  before  me  and  the 
other  officers.  I  was  pulled  and  shoved  down  two  or  three  times ; 
but  by  whom  I  know  not.  I  jumped  forward  as  well  as  I  was  able, 
and  was  endeavouring  to  pursue  Mr  O'Connor,  when  Mr  Fergusson 
jumped  on  the  table,  and  with  a  stick  flourished  it  in  this  way,  to 
stop  me.  Mr  Fergusson  was  in  his  gown.  I  sprang  at  him,  and 
wrenched  the  stick  out  of  his  hand ;  and  then  he  I'etumed  from 
the  table,  and  went  to  his  seat.''  I  will  not  pause  at  this  part  of 
the  evidence  as  it  applies  to  Mr  Fergusson,  but  pursue  it  as  it  goes 
on  to  Lord  Thanet ;  because,  if  I  can  show  you  that  its  application 
to  him  is  demonstratively  false  when  compared  with  the  r^  of  the 
Crovra's  evidence,  on  which  it  must  lean  for  support,  it  will  destroy 
all  its  credit  as  it  implicates  Mr  Fergusson  also.  He  says,  "  I  wa« 
then  knocked  down  by  a  person  who  pushed  at  me  with  both  hands,  * 
and  I  inmiediately  struck  that  person  three  or  four  blowa"  You 
will  here  be  so  good,  gentlemen,  as  to  consult  your  notes,  as  I  wish 
to  be  correct  in  stating  his  evidence.  Will  your  lordships  have  the 
goodness  to  see  how  you  have  got  it  ? 

[Lord  Kenton  and  Mr  Justice  Lawbencb  referred  to  their 
notes.] 
Lord  Kenyon.  I  have  it,  "  I  struck  him  with  my  stick/' 
Mr  Ebskine.  Gentlemen,  you  will  now  see,  by  the  observations  I 
am  about  to  make  upon  this  part  of  the  evidence,  that  I  could  have 
no  interest  in  stating  it  incorrectly ;  because,  whichever  way  you 
take  it,  it  involves  a  direct  and  palpable  contradiction  ;  but  there 
is  nothing  like  the  truth,  and  it  is  always  the  best  course  to  appeal 
to  the  authority  of  the  Court  His  words  were,  "  He  shoved  me 
with  both  hands  f  and,  in  his  cross-examination,  he  afterwards 
described  it,  '*  I  struck  that  person  three  or  four  blows  :  he  called 
out,  *  Do  not  strike  me  any  more ;'  I  replied,  *  I  will ;  how  dare  you 
strike  mef"  You  observe  that  he  describes  Lord  Thanet  as  having 
no  stick,  and  as  having  struck  him ;  whereas  Mr  Serjeant  Shepherd 
saw  Lord  Thanet,  at  what  must  necessarily  be  the  same  pomt  of 
time,  standing  with  his  face  to  the  Judges,  and  his  back  to  the 
prisoners,  motionless,  as  I  have  repeateSy  described  him,  till  he 
must  have  received  violence  from  some  other  person,  since  the  Ser- 
jeant saw  him  leaning  back,  and  defending  himself  with  a  stick 
which  he  held  in  both  hands  over  his  head — an  account  which,  if 
any  corroboration  of  such  a  witness  could  be  necessary,  I  will  esta- 
blish by  eight  gentlemen  who  were  present,  and  who  will  add, 
besides,  in  contradiction  of  Bivett,  that  Lord  Thanet  was  himself 
beat  severely,  and  never  struck  the  officer  with  either  fist  or  stick. 
That  Lord  Thanet  had  a  stick  is  beyond  all  controversy ;  and, 
having  one,  is  it  likely  that  a  man  of  his  strength  and  activity, 
engaged  in  such  an  enterprise,  would  only  push  at  his  opponent 
with  his  hands,  or  that  Mr  Fergusson,  who  is  charged  as  l^rng  an 
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accomplice,  would  have  contented  himself  with  flourishing  a  little 
stick  over  his  head  ? 

Mr  Attobney-General.  I  do  not  find  that  Bi^ett  has  at  all 
said  that  Lord  Thanet  had  a  stick. 

Mr  Ebskine.  I  have  been  reading  his  original  examination.  I 
will  state  his  cross-examination  by  and  bye,  and  then  set  both  of 
them  against  the  truth.  He  says  further,  and  to  which  I  desire 
yoar  most  particular  attention,  '^  I  saw  Mr  Fergusson  flourishing 
a  stick  about  the  middle  of  the  table.  I  went  that  way,  to  avoid 
the  persons  who  had  stopped  up  the  passage.  He  endeavoured 
to  prevent  me ;  but  I  wrenched  it  from  him,  and  struck  him.  I 
had  not  then  seen  Lord  TJumef  Now,  gentlemen,  I  have  only  to 
beg  that  you  will  have  the  goodness  to  make  some  mark  upon  the 
margin  of  your  notes  of  this  fact,  which  the  witness  has  had  the 
audacity  and  wickedness  to  swear  to.  I  use  these  severe  expres- 
sions, which  I  have  applied  to  no  other  witness  in  the  cause,  be- 
cause I  never  wantonly  employ  epithets  that  are  unjust  He  was 
in  such  a  situation  that  he  cannot  be  mistaken  in  what  he  swears ; 
neither  does  he  qualify  it  with  his  belief ;  but  takes  upon  himself 
to  marshal  the  proceedings  in  his  memory,  and  to  cmrm  pobi- 
TiVELT  both  as  to  persons  and  times.  Yet  I  wiU  prove  Mr  Fergus- 
son  to  have  been  within  the  bar  in  his  place  when  Bivett  speakis  of 
him  as  on  the  table,  and  oebtainlt  without  a  stick.  I  will 
prove  this — ^not  by  Bow  Street  officers,  but  by  gentlemen  as  honour- 
able as  any  who  have  been  examined.  Mr  Kivett  told  you,  too, 
"  that  he  came  along  from  the  ^reat  street  where  the  Star  Inn  is, 
towards  the  prisoner,  to  arrest  him ;  but  that  he  went  to  the  table 
to  avoid  the  gentlemen  who  interrupted  him  in  his  passage  towards 
him.''  Lord  Thanet  is  one  whom  he  positively  fixed  on  as  having 
done  80.  Lord  Thanet  then  interrupted  him  in  his  passage  to  the 
prisoner,  which  induced  him  to  go  to  the  table,  where  he  had  the 
conflict  vnth  Mr  Fergusson ;  and  yet,  according  to  his  own  deli- 
berate declaration,  he  never  saw  Lord  Thanet  till  a/ier  the  stick 
had  been  flourished  by  Mr  Fergusson  over  his  head,  and  till  after 
he  had  wrenched  it  out  of  his  hand ;  for  then  it  was,  and  for  the 
first  time,  that  he  swears  to  have  seen  Lord  Thanet.  This  is  totally 
inconsLstent,  not  only  with  the  whole  course  of  the  evidence,  but 
even  with  his  own.  And  I  will  prove,  besides,  by  a  gentleman  who 
sat  next  his  lordship — Mr  Oeorge  Smith,  the  son  of  a  late  chairman 
of  the  East  India  Company,  a  gentleman  at  the  bar^  and  of  indepen- 
dent fortune — ^that  one  of  the  first  things  Bivett  did  when  he  came 
into  court,  was  to  press  rudely  upon  him ;  and  that  Lord  Thanet, 
without  having  struck  a  blow,  or  offered  any  resistance,  was  attacked 
by  these  men  in  a  most  furious  manner,  which  accounts  for  the 
attitude  of  defence  in  which  he  has  been  so  often  described. 

No  embarrassment  or  confusion  can  possibly  attend  the  considera- 
tion of  time ;  because,  from  the  evidence  of  Mr  Seijeant  Shepherd, 
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there  could  be  no  interval.  It  was  all  in  a  moment  He  saw 
Lord  Thanet  sitting  down ;  he  rose,  and  stood  with  his  face  to  the 
Judges ;  and  then  the  confusion  began.  But,  at  this  time,  I  engage 
to  prove  most  positively  by  many  witnesses,  that  Mr  Fei^sson 
was  in  his  place  at  the  bar  ;  that  he  was  forced  upon  the  table  in 
consequence  of  the  tumult  after  Lord  ITianet  had  been,  knocked 
down,  and  that  he  had  no  stick.  This,  indeed,  is  incontestably 
established  by  the  evidence  of  Mr  Justice  Heath,  who  saw  him  in 
that  situation  till  he  removed  his  eyes  from  him  to  the  scene  of 
confusion,  which  he  could  not  possibly  have  done  if  the  confusion 
had  not  become  general  whilst  Mr  Fergusson  remained  in  his  place ; 
and  so  far  was  he  from  seeking  to  mix  himself  with  the  riot  which 
the  officers  were  occasioning,  that  when  Sir  Francis  Burdett,  a 
gentleman  possessed  both  of  strength  and  spirit  (if  a  rescue  had 
been  the  object),  was  coming  hastily  across  the  table,  from  seeing 
the  situation  Lord  Thanet  was  placed  in,  Mr  Fergusson,  knowing 
that  it  would  only  tend  to  embroil  instead  of  abating  the  confusion, 
took  hold  of  him  to  prevent  him,  carried  him  bodily  towards  the 
Judges,  desired  the  officers  to  be  quiet,  and,  addressing  the  Court, 
said  publicly,  and  in  his  place,  *'  My  lord,  it  is  the  officers  who  are 
making  all  this  disturbance." 

What,  then,  is  to  be  said  for  this  Mr  Bivett,  who  swore  that  he 
never  saw  Lord  Thanet  till  after  his  conflict  with  Mr  Fergusson  on 
the  table,  although  Mr  Fergusson  will  appear  to  have  at  this  time 
been  in  his  place  ?  Mr  Smith  was  as  near  Lord  Thanet  as  I  am 
now,  when  lUvett  rushed  by  him,  and  attacked  him,  Mr  Fergusson 
being  still  in  his  station  at  the  bar. 

Gentlemen,  he  said  farther,  in  his  cross-examination,  that  ''  he 
struck  Lord  Thanet  several  blows  ;  that  Lord  Thanet  desired  him 
to  desist,  but  that  he  had  struck  him  once  or  twice  afterwards. '' 
This  was  after  Mr  Fergusson  had  gone  across  towards  the  Judges ; 
so  that  the  scene  he  describes  as  relative  to  Lord  Thanet  is  not 
immediately  upon  his  first  coming  into  court,  but  afterwards,  when, 
having  gone  out  of  his  course  towards  the  prisoner  from  the  resist- 
ance he  had  met  with  in  the  passage  towards  him,  he  was  obstructed 
by  Mr  Fergusson  at  the  table  ;  whereas  all  the  witnesses  agree  in 
placing  Lord  Thanet  in  the  solicitors'  box,  the  very  passage  which 
Kivett  states  himself  to  have  left  in  consequence  of  resistance ;  and, 
therefore,  he  must  have  passed  Lord  Thanet,  in  the  solicitors'  box, 
before  he  could  have  approached  Mr  Fergusson  at  the  table ;  and  if 
he  met  with  any  blows  or  interruption  from  him  at  all,  he  must  have 
met  with  them  immediaiely  upon  his  entering  the  court ;  for  Mr 
Serjeant  Shepherd's  evidence  establishes,  that  at  that  period  violence 
must  have  been  used  on  Lord  Thanet,  as  he  was  in  an  attitude  of 
defence,  Bivett  further  said,  that  *'  Lord  Thai^et  had  nothing  to 
tiefend  himself  against  his  blows,"  though  Serjeant  Shepherd  saw 
and  described  him  with  a  stick  ;  and  that  "  he  saw  no  blows  struck 
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by  anybody  but  himself/  What,  then,  is  the  case,  as  it  stands  upon 
Rivettf  8  evidence  ?  That  no  blows  were  struck  but  his  own ;  though 
a  learned  Judge  has  sworn  to  have  seen  many  struck,  and  upon 
many  persons  ;  that  he  received  no  blows  from  Mr  Thompson — 
none  from  Mr  O'Brien — none  from  Mr  Fergusson — none  from  any 
of  the  defendants  but  Lord  Thanet,  nor  from  any  other  person  in 
the  court  It  is  for  you  to  say,  gentlemen,  whether  this  statement 
be  possibly  consistent  with  a  wide-spread  conspiracy  to  rescue  a 
prisoner  by  violence,  of  which  the  defendants  were  at  the  head. 

Sir  Edward  Knatchbull  saw  no  blow  given  to  Bivett.  He  said, 
*'  I  can  by  no  means  speak  positively ;  but  it  appeared  to  me,  that 
when  somebody  was  endeavouring  to  keep  Bivett  back,  he  struck 
Lord  Thanet  with  his  fist  I  saw  no  blow  given  to  Bivett"  80 
that  Sir  Edward  KnatchbulFs  evidence,  instead  of  confirming 
Bivetf  s  story,  mainly  and  importantly  contradicts  it 

Mr  Watson,  the  gaoler,  was  next  examined.  He  remembers  the 
directions  given  him  not  to  discharge  the  prisoner,  which  I  will 
not  detain  you  with ;  and  says,  that  "  after  sentence  was  passed, 
some  person  said  to  Mr  O'Connor,  *  You  are  acquitted.  What  do 
you  stand  there  for?  Why  don't  you  jump  over?'  that  Mr 
O'Connor  answered,  *  Mr  Watson  says  I  am  not  to  go ;'  but  that, 
immediately  afterwards,  he  sprung  over,"  Ac  Thomas  Adams, 
who  was  then  Mr  Justice  Butler's  coachman,  "  saw  Lord  Thanet 
with  a  stick  in  his  hand,  and  saw  it  lifted  up."  We  had  got  rid 
of  that  stick  upon  Bivett's  evidence,  and  now  it  comes  back  upon 
us  again  when  it  is  convenient  to  have  it  lifted  up.  He  describes 
the  stick  as  lifted  up  in  this  position  {imitating  the  vntness)^ 
whereas  it  could  be  in  no  such  posture,  as  you  must  be  convinced 
of  from  the  observations  I  have  already  made  to  you.  But  this 
man's  evidence  is  very  material  in  this  respect — ^viz.,  that  in 
describing  the  assault  of  Bivett  on  Lord  Thanet,  he  says,  "  I  heard 
Lord  Thanet  say  to  him,  *  What  do  you  strike  me  for  ?  I  have 
NOT  STBUCK  YOU :  * "  au  expressiou  of  great  importance  in  the 
mouth  of  such  a  person  as  Lord  Thanet ;  and  falling  from  him  at 
the  very  moment  when  it  could  have  proceeded  from  nothing  but 
consciousness ;  and  an  expression  that  I  will  confirm  his  having 
used,  by  several  of  my  own  witnesses. 

Mr  Brooks,  who  was  next  called,  says,  he  "  saw  Mr  O'Connor 
when  the  jury  returned.  Mr  Fergusson  held  a  sword  or  stick  over 
the  heads  of  the  people."  A  sword,  or  something  else,  given  to  us 
in  this  confused  manner,  adds  no  force  to  the  evidence ;  more 
especially  when,  upon  being  asked  if  he  can  swear  with  positiveness, 
he  admits  that  he  cannot. 

Mr  Stafford  was  then  examined,  who  says,  "  he  sat  under  the 
jury-box,  and  could  see  Lord  Thanet  distinctly."  I  particularly 
asked  him  that  question,  and  how  far  distant  he  was  from  him :  he 
answered  me,  "  Not  above  two  yards  from  me — ^three  times  nearer 
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than  I  am  to  you."  He  saw  Lord  Thanet,  then,  distinctly,  at  two 
yards  distance,  and  from  the  beginning  to  the  end  of  the  confusion; 
yet  he  swears  ^'  he  did  not  observe  him  engaged  in  any  obstruc- 
tion." Afterwards,  when  the  tumult  became  general,  this  witness 
has  been  described  as  brandishing  a  drawn  sword — no  doubt,  from 
a  sudden  apprehension  of  danger,  and  to  avert  it  from  that  quarter. 
Now,  suppose  Mr  Stafford  had  come  down,  out  of  mere  curiosity, 
to  Maidstone,  to  hear  the  trial,  and  had  been  seen  flourishing  this 
drawn  sword  in  the  midst  of  the  affray — what  should  have  pre- 
vented Mr  Bivett  from  considering  this  gentleman  as  the  greatest 
rioter  of  them  all  ?  Why  might  he  not  the  rather  have  represented 
him  as  brandishing  it  to  favour  the  escape  of  the  prisoner  ?  Oae 
cannot,  indeed,  imagine  a  case  of  greater  cruelty  and  injustice ; 
but  what  could  have  been  his  protection,  if  Mr  Fergusson  can  be 
convicted  on  the  evidence  you  have  heard  ?  Was  not  his  situation 
in  court,  as  counsel  at  the  bar,  equally  respectable  as  that  of  the 
Clerk  of  the  An-aigns  ?  and  is  not  the  presumption  of  an  evil  design 
against  the  dignity  of  the  Court  equally  removed  from  both  of 
them  ?  Yet  the  one  is  only  described  as  flourishing  a  small  stick ; 
whilst  the  other  was  so  wielding  his  metallic  tractor,  that  if  he  had 
not  pleaded  a  flat  bar  to  the  assize  in  the  manner  he  conducted 
this  falchion,  the  issue  must  have  been  blood.  Mr  Garrow  said  to 
him  at  the  moment,  "  Take  care  that  you  do  no  mischief ;"  and 
undoubtedly  Mr  Stafford  neither  did  nor  intended  any ;  but  that 
makes  the  stronger  for  my  argument,  and  shows  how  little  is  to  be 
built  upon  appearances  which  grow  out  of  a  scene  of  tumult  The 
case  for  your  consideration  seems,  therefore,  to  be  reduced  to  this — 
Whether  you  will  believe  the  two  learned  Judges,  and  the  other 
respectable  witnesses  ?  or  whether  you  will  depend  upon  the  single 
and  unsupported  evidence  by  which  violence  has  been  imputed  ? 
Mr  Stafford,  who  was  within  two  yards  of  Lord  Thanet,  has  com- 
pletely acquitted  him  ;  for  had  he  been  in  the  situation  in  which 
Kivett  has  placed  him,  what  could  possibly  have  prevented  him 
from  seeing  it  ?  It  was  also  sworn  by  Bivett  that  Mr  Fergusson 
had  a  stick ;  but  upon  appealing  to  Mr  Stafford's  evidence,  who  sat 
just  opposite  to  him,  we  find  that  he  had  none ;  but  that  he 
extended  his  arms  seemingly  to  prevent  persons  approaching  that 
side  of  the  court.  Mr  Stafford  admits,  that  when  he  saw  Mr 
Fergusson,  it  was  in  the  midst  of  confusion ;  and  it  would  be  a 
harsh  conclusion  indeed,  that  Mr  Fergusson  is  guilty  of  the  con- 
spiracy charged  on  this  record,  because,  upon  being  forced  out  of 
his  seat  by  the  tumult  which  surrounded  him,  as  I  will  show  you 
he  was  by  several  witnesses,  he  had  extended  his  arms  in  the 
manner  you  have  heard.  Mr  Stafford  added,  that  the  gaoler  had 
hold  of  Mr  O'Connors  coat;  that  Mr  Fergusson  forced  himself 
between  them,  and  that  the  gaoler  stretched  his  hand  behind  Binns 
to  take  hold  of  the  prisoner.    This  must  be  a  mistake ;  for  Watson 
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sat  as  where  my  learned  friend  Mr  Wood  is  at  present  (pointing 
to  him),  and  Mr  O'Connor  stood  as  where  Mr  Baine  is  now  sitting 
(pointing  to  him) ;  and  at  no  part  of  the  time  is  it  even  asserted 
that  Mr  Fergosson  was  in  the  box  of  the  solicitors,  and  conse- 
quently it  was  utterly  impossible  that  he  could  have  prevented  the 
gaoler  from  keeping  hold  of  the  coat  of  the  prisoner. 

Mr  Clifford  says  he  sat  near  the  marshal.  I  thought  he  had 
said  that  he  sat  there  as  marshal ;  and,  not  knowing  the  person  of 
the  honourable  gentleman,  I  thought  he  had  been  the  marshal  of 
the  court     There  was  no  new  fact  introduced  by  this  witness. 

Next  came  Mr  Cutbush.  My  learned  friends  appeared  to  be 
soon  tired  of  his  evidence ;  and  it  seemed  to  produce  an  emotion  of 
surprise  upon  the  bench,  that  a  witness,  in  such  a  stage  of  the 
cause,  should  give  such  extraordinary  testimony.  He  said,  "  I 
saw  Lord  Thanet ;  he  was  two  or  three  yards  from  Mr  O'Connor. 
I  observed  nothing  particular  till  I  saw  Bivett  striking  Lord 
Thanet  on  the  back  with  a  sword."  Now,  as  it  is  admitted  on  all 
hands  that  no  such  thing  ever  happened,  it  affords  another  instance 
of  the  difficulty  with  which  juries  can  collect  any  evidence  to  be 
relied  on  in  a  scene  of  uproar  and  confusion. 

The  evidence  of  the  last  witness,  Mr  Parker,  contains  nothing 
which  I  need  detain  you  with. 

Gentlemen,  I  have  now  faithfully  brought  before  you  all  that  is 
material  or  relevant  in  the  case  of  the  Crown ;  and  having  accom- 
panied this  statement  with  the  observations  which  ap^peared  to  me 
to  apply  to  it,  let  me  suppose  that  my  task  was  finished ;  that  I 
had  nothing  by  which  I  could  farther  defend  my  clients  ;  and  that 
I  were  now  to  leav6  you  to  the  Attorney-Greneral's  reply,  and  the 
assistance  of  the  Court.  Were  this  my  situation,  I  should  sit 
down  confident  that  you  could  not  pronounce  a  verdict  against 
them,  upon  such  equivocal  evidence,  either  honourable  to  your- 
selves or  beneficial  to  your  country.  I  will  not  tire  your  patience 
by  an  extended  recapitulation  of  arguments  which  you  have  heard 
already  with  so  much  patience  and  attention  ;  but  I  feel  it  to  be 
my  duty  just  to  point  out  the  inadequacy  of  the  testimony. 

The  charge  against  the  defendants  is  a  conspiracy  to  rescue  Mr 
O'Connor  from  legal  custody,  by  tumult  and  violence;  all  the 
other  acts,  as  they  are  put  upon  the  record,  and  brought  before  you 
by  evidence,  being  no  otherwise  relevant  nor  credible  than  as  the 
means  employed  to  effectuate  that  criminal  purpose.  Your 
belief  of  that  purpose  can  therefore  be  the  only  foundation  of  a 
righteous  verdict  Yet  not  only  no  part  of  the  proof  applies  to 
establish  it,  but  the  existence  of  it  is  negatived  by  every  princij)le 
which  can  guide  the  human  judgment  No  motive,  either  built 
upon  fact  or  flowing  from  reasonable  presumption,  has  appeared  ; 
none  has  even  been  suggested.  The  object,  thus  pursued  without 
an  interest,  was  palpably  useless  and  impracticable— detection 


Digitized  by  VjOOQ IC 


440  8PBECH  FOB  THE  EABL  OF  THANET. 

aad  pnnifihment  inevitable — the  crime,  if  committed,  committed 
before  the  whole  Court,  its  Judges  and  officers ;  yet  the  evidence  of 
it  painfully  and  lamely  extracted  from  a  few,  and  that  few  over- 
borne by  the  testimony  of  the  most  respectable  witnesses,  best 
situated  to  observe,  and  best  qualified  to  judge  of  what  was  passing. 
I  have,  therefore,  no  more  to  ask  of  you,  gentlemen,  than  a  very 
short  audience,  while  I  bring  before  you  the  defendant's  evidence. 
My  case  is  this : — 

It  stands  admitted  that  the  confusion  had  not  begun  when  the 
jury  returned  with  their  verdict ;  that  there  was  only  a  motion 
towards  it  when  the  officers  were  directed  by  the  Court  to  be 
silent,  and  to  stand  back.  The  period,  therefore,  to  be  attended  to, 
is  the  conclusion  of  the  sentence  on  O'Coigly,  when  the  officers, 
from  their  own  account  of  the  transaction,  believing  that  Mr 
O'Connor  intended  to  escape  from  them,  and  giving  them  credit 
that  such  intention  could  not  be  frustrated  without  some  violence 
and  precipitation,  rushed  suddenly  through  the  solicitors'  box, 
where  they  met  indeed  with  resistance,  but  a  resistance  which  was 
the  natural  consequence  of  their  own  impetuosity,  and  not  the 
result  of  any  conspiracy  to  resist  the  execution  of  the  warrant. 

To  establish  this  truth  with  positive  certainty  (if  indeed  it  is  not 
already  manifest  from  the  whole  body  of  the  proof),  I  shall 
produce,  as  my  first  witness,  Mr  George  Smith,  whom  I  before 
named  to  you,  and  who  was  one  of  the  first  persons  in  their  way 
on  their  entering  the  court.  He  sat  as  near  Lord  Thanet  as  I  now 
stand  to  where  his  lordship  sits  before  you,  and  who,  upon  the 
principle  of  this  prosecution,  should,  above  all  others,  have  been 
made  a  defendant ;  for  he  will  admit  freely,  that  he  endeavoured 
to  push  them  from  him  with  his  elbow,  when  they  pressed  upon 
him  with  great  and  sudden  violence.  He  will  tell  you,  that  at  this 
time  Mr  Fergusson  was  in  his  place  at  the  bar ;  that  Lord  Thanet 
was  in  the  place  where  Serjeant  Shepherd  described  him ;  that  he 
was  violently  struck,  without  having  given  the  smallest  provocation, 
without  having  made  any  motion,  directly  or  indirectly,  towards 
the  rescue  of  the  prisoner,  or  even  looked  round  atT  that  time  to 
the  quarter  where  he  stood ;  that  Lord  Thanet,  in  order  to  escape 
from  this  unprovoked  violence,  so  far  from  approaching  Mr 
O'Connor,  endeavoured  to  get  nearer  where  the  counsel  sat,  when 
Rivett,  instead  of  advancing  straight  forward  in  pursuit  of  his 
object,  which  was  to  arrest  the  prisoner,  levelled  repeated  blows  at 
him,  as  he  was  obliged  himself  to  admit,  while  Lord  Thanet  lay 
back  in  the  manner  which  has  been  so  often  described  to  you, 
protecting  his  head  from  the  blows  he  was  receiving. 

In  the  same  seat  was  Mr  Bainbridge,  a  gentleman  educating  for 
the  bar,  a  near  relation  of  the  Duke  of  St  Albans,  and  a  pupil,  I 
believe,  of  my  honourable  and  learned  friend,  Mr  Wood ;  a  person 
who  cannot  reasonably  be  suspected  of  giving  false  testimony,  to 
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encourage  yiolence  and  outrage  against  the  laws  of  his  country. 
Mr  Bainbridge  will  swear  positively,  that,  when  the  oiBScers  came 
forward,  Lord  Thanet  was  in  the  solicitors*  box,  and  Mr  Fergusson 
in  his  place  at  the  bar,  where  he  remained  till  the  witness  saw 
him  forced  out  of  his  place,  and  obliged  to  stand  upon  the  table, 
and  that  he  had  no  stick  What,  then,  becomes  of  Kivett's  evidence, 
who  swore  he  never  saw  Lord  Thanet  till  after  this  period, 
although  it  is  admitted  that  it  must  have  been  by  the  tumult,  in 
which  he  falsely  implicated  his  lordship,  that  Mr  Fergusson  was 
driven  out  of  his  place?  This  is  absolutely  decisive  of  the  case; 
for  it  will  appear  farther,  that  Mr  Fergusson  continued  in  his 
place  after  the  period  when  Lord  Thanet  was  seen  defending 
himself.  It  was  rather  insinuated  than  sworn  to  distinctly,  that 
there  were  gentlemen  coming  from  the  other  end  of  the  court,  as 
if  to  lend  their  assistance ;  but  this  operates  directly  in  exculpation 
of  Mr  Fergusson,  who  prevented  Sir  Francis  Burdett  from 
approaching  to  that  quarter  of  the  court.  Sir  Francis  was 
certainly  not  advancing  for  the  purpose  of  riot,  but  to  extricate 
Lord  Thanet :  yet  Mr  Fergusson,  lest  it  should  add  to  the  con- 
fusion, publicly  prevented  him,  under  the  eye  of  the  whole  Court. 

The  next  witness  I  shall  produce  to  you  will  be  Mr  Charles 
Warren,  son  of  the  late  highly-celebrated  physician  —  a  most 
honourable  young  man,  and  who,  I  verily  believe,  will  be  as  great 
an  ornament  to  our  profession  as  his  father  was  to  his,  Mr  Warren 
was  placed  at  the  table,  attending  in  his  gown  as  counsel,  and  had 
the  most  undeniable  opportunity  of  seeing  Mr  Fergusson,  who  sat 
near  him,  in  his  gown  aJsa  What  Mr  Fergusson  did  cannot  be 
matter  of  Judgment  or  (^nion  in  such  a  witness,  but  matter  of 
certainty.  The  conduct  imputed,  if  it  really  existed,  could  neither 
be  unobserved  nor  forgotten ;  it  was  exactly  the  same  as  if  I  were 
at  this  moment  to  break  out  into  madness,  and  insult  the  Court. 
In  such  a  case,  would  any  of  you  qualify  your  evidence  of  such  a 
scene,  passing  before  your  eyes,  with  I  think,  or  I  believe  ?  No : 
you  would  say  at  once,  I  saw  that  gentleman  hold  up  his  fist,  and 
insult  and  threaten  the  Judges.  Such  extraordinary  transactions 
address  themselves  directly  to  the  senses,  and  are  not  open  to  quali- 
fications of  opinion  or  belief.  For  the  same  reason,  Mr  Smith  and 
Mr  Bainbridge  must  both  be  perjured  if  the  evidence  of  Eivett  be 
the  truth ;  and  Mr  Warren  (subject  to  the  very  same  observation) 
will  swear  positively  that  he  saw  Lord  Thanet  severely  assaulted, 
and  THAT  HE  DID  NOT  STRIKE.  Is  this  a  mere  negative  in  opposition 
to  Rivett's  aflSrmative  oath  ?  Certainly  not ;  for  there  are  some 
negatives  which  absolutely  encounter  the  inconsistent  affirmatives, 
and  with  equal  force. 

Let  me  suppose  any  man  to  say  at  this  moment,  "  Mr  Mac- 
kintosh "  (who  sits  close  by  me)  "  struck  Lord  Thanet,"  who  is  just 
before  me,  whilst  I  was  speaking  to  you,  the  jury,  and  I  were  to 
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answer  that  "  he  did  Dot," — ^that  would,  no  doubt,  be  in  form  a 
negative  proposition ;  but  it  would  comprehend  a  cmi^Tder-affirmaii^ 
if  I  had  seen  Mr  Mackintosh  in  such  a  situation,  relative  to  Lord 
Thanet,  as  that  he  was  not  near  enough  to  strike  him,  or  that,  if 
he  had  struck  him,  I  must  inevitably  have  seen  hiuL  Upon  this 
principle,  which  it  is  indeed  pedantry  to  illustrate,  because  common 
sense  obtrudes  it  upon  the  weakest,  Mr  Warren  will  tell  you  posi- 
tively that  Lord  Thanet  did  not  strike  Bivett ;  and  that,  at  the 
time  when  this  violence  is  imputed  to  him,  Mr  Fergusson,  who  is 
reported  to  have  begun  the  affray,  and  who  had,  it  seems,  a  stick 
wrenched  from  him,  was  in  his  place  at  the  bar. 

I  will  then  call  to  you  Mr  Maxwell,  a  gentleman  of  rank  and 
fortune  in  Scotland,  who  lately  married  a  daughter  of  Mr  Bouverie, 
member  of  Parliament  for  Northampton.  He  stood  under  the 
witness-box,  which  may  be  as  in  that  corner  (pointing  to  a  comer 
of  the  court),  commanding  a  full  and  near  view  of  everything  that 
could  pass ;  and  he  will  confirm,  in  every  particular,  the  evidence 
of  Mr  Warren,  Mr  Bainbridge,  and  Mr  SmitL  I  will  also  call  Mr 
Whitbread,  who  attended  the  trial  as  a  witness,  who  was  near  Mr 
Sheridan,  and,  like  him,  did  everything  in  his  power  to  preserve 
the  peace.  Mr  Whitbread's  situation  I  need  hardly  describe  to 
you.  He  is  a  man  of  immense  fortune,  acquired  most  honourably 
by  his  father  in  trade,  and  who  possesses  almost  incalculable  advan- 
tages, which  are  inseparably  connected  with  the  prosperity  and 
security  of  his  country ;  yet,  from  the  mouth  of  this  most  unexcep- 
tionable witness  the  most  important  parts  of  the  evidence  will 
receive  the  fullest  confirmation.  I  shall  also  call  Mr  Sheridan,  who 
showed  his  disposition  upon  the  occasion  by  his  conduct,  which  was 
noticed  and  approved  of  by  the  Judges.  This  will  furnish  the 
defence  of  Lord  Thanet  and  Mr  Fergusson. 

As  to  Mr  O'Brien,  it  is  almost  injurious  to  his  interests  to  con- 
sider him  as  at  all  affected  by  any  part  of  the  proof :  he  does  not 
appear  to  have  been  at  all  connected  with  Mr  O'Connor.  It  has 
been  said,  indeed,  that  he  proposed  a  bet  to  the  officer  on  the  exist- 
ence of  the  warrant,  and  that  he  afterwards  whispered  Mr  O'Connor ; 
but  at  that  period  it  could  not  relate  to  an  escape.  It  has  been 
said,  farther,  that  he  was  on  the  spot,  and  that  Mr  O'Connor  put 
his  hand  on  his  shoulder.  But  that  was  no  act  of  Mr  O'Brien's ;  he 
neither  touched  him,  nor  used  any  effort  to  assist  him — no  violence 
or  obstruction  is  even  imputed  to  him :  even  Bivett  himself  has 
not  attempted  to  say  that,  in  his  progress  towards  the  prisoner, 
he  was  insulted  by  Mr  O'Brien,  or  tnat  he  even  saw  him. 

I  am  not  counsel  for  Mr  Thompson  or  Mr  Browne ;  but  I  appre- 
hend I  have  a  right  to  call  them  as  witnesses,  and  upon  that  I  shall 
presently  take  the  Court's  opinion.  Bivett  was  desired  to  look 
round  to  identify  Mr  Thompson,  but  pointed  to  another  gentleman 
who  sat  next  bum,  and  who  had  no  sort  of  resemblance  to  hJm  in 
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person.  Mr  Thompson,  therefore,  is  not  touched  by  any  part  of 
the  proof;  and  nobody  has  said  a  word  concerning  Mr  Browne  (as 
I  before  remarked  to  you),  except  that  there  was  a  gentleman,  in  a 
gray  coat  with  a  black  collar,  who  had  the  misfortune  to  have  his 
head  broken,  and  of  which  he  made  a  complaint  to  the  Court. 

Gentlemen,  I  am  now,  therefore,  very  near  relieving  you  from 
the  painful  duty  which  this  important  cause  has  imposed  upon  you — 
a  cause  which,  independently  of  the  Attorney-General's  privilege  to 
choose  the  form  of  trial,  was  well  worthy  of  the  attention  of  this 
high  tribunal  So  far  from  complaining  of  a  trial  at  bar  as  an 
oppression  of  the  defendants,  I  acknowledge  the  advantages  they 
have  received  from  it,  not  only  in  the  superior  learning  and  discri- 
mination of  the  Court,  but  in  the  privilege  of  being  tried  by  a  jury 
of  ^ntlemen  assembled  at  a  distance  from  all  local  prejudices, 
which  has  enabled  them  impartially  to  listen  to  both  sides  with 
such  equal  and  such  patient  attention.  I  have  yet  another  advan- 
tage from  a  trial  in  this  place,  which  it  is  fit  I  should  advert  to. 
It  enables  me  to  remind  the  noble  and  learned  Chief- Justice  of  a 
course  of  practice  from  which  he  has  never  deviated,  and  from 
whence  my  clients  will  receive  most  abundant  advantage. 

Throughout  the  numerous  criminal  trials  which  it  has  fallen  to 
m;^  lot  to  see  his  lordship  judicially  engaged  in,  I  have  observed 
this  uniform  course.  Where  the  decisions  will  not  fit  exactly  the 
interest  of  the  accused,  and  where  counsel,  as  far  as  professional 
honour  will  warrant,  are  driven  in  argument  to  qualify  them,  and 
to  divert  their  rigorous  application,  the  noble  lord  summons  up  all 
the  vigour  of  his  mind,  and  fills  up  the  full  scope  of  his  authority 
to  prevent  the  violation  of  the  law ;  because  the  law  is  an  abstract 
and  universal  rule  of  action,  the  application  of  which  can  suffer  no 
modification.  But  when  the  law  is  clear,  and  the  question  only  is, 
whether  persons  accused  of  a  breach  of  it  are  guilty  or  not  guilty 
upon  evidence — above  all,  upon  evidence  which  is  contradictory — 
wnere  testimony  is  opposed  to  testimony,  and  witness  to  witness,  in 
such  confounding  equality  as  that  a  jury  cannot  with  clearness 
arrive  at  the  ti-uth,  I  have  a  right  to  bring  it  to  his  lordship's  own 
recollection,  and,  for  his  honour,  to  the  recollection  of  others,  that 
it  has  been  his  uniform  practice,  not  merely  to  lean  towards  ac- 
quittal by  his  directions  to  juries,  but  even  to  interpose  his  opinion 
with  the  prosecuting  counsel  In  a  civil  case,  indeed,  where  one 
man  asserts  that  to  be  his  right  or  property  which  his  opponent 
controverts,  a  jury  nvuat  give  a  verdict  for  the  one  or  for  the  other, 
though  the  scales  may  appear  to  be  e(|ual.  In  such  cases  a  judge 
is  frequently  obliged  to  lament  to  juries  that  they  have  a  task  im- 
posed upon  them  which  neither  the  conscience  nor  understanding  of 
man  can  fulfil  with  satisfaction.  But  I  speak  the  language  of  his 
lordship,  and  of  all  judges,  when  I  say,  that  between  the  piiblic 
and  individuaJs  thebb  cak  B£  no  such  bace  fob  jxtdgment.    Far 
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different  is  the  character  of  English  jostice ;  and  there  occnrs  to 
my  mind  at  this  moment  a  recent  and  memorable  example.  While 
the  attention  of  the  House  of  Commons  was  attracted  to  the  great 
cause  of  humanity,  in  its  proceedings  upon  the  abolition  of  the 
slave  trade,  a  case  was  brought  for  the  consideration  of  a  jury, 
arising  out  of  the  ill-treatment  of  a  negro  in  an  African  ship.  The 
captain  upon  his  oath  denied  the  alleged  cruelty,  and  a  bill  of 
indictment  for  perjury  was  found  by  a  grand  jury  against  him.  I 
conducted  that  prosecution  at  Guildhall,  ana  established  the  ill- 
treatment  by  several  witnesses;  and  although  not  one  man  who 
was  in  the  ship  at  the  time  was  called  to  contradict  them,  yet  on 
its  only  coming  out,  not  from  their  admission,  but  upon  tiie  evi- 
dence for  the  defendant,  that  they  had  held  a  different  language  in 
an  alehouse  at  Bristol,  Lord  Kenyon  interposed  on  my  rising  to 
reply  for  the  Crown.  I  had  myself  no  doubt  of  the  guilt  of  the 
defendant ;  but  his  lordship,  though  without  even  expressing  that 
he  himself  entertained  a  different  opinion,  declared  that  the  in- 
terests of  the  public  never  could  be  served  by  a  conviction  on  such 
contradictory  evidence.  "  We  ought  not,"  he  said,  "  with  such 
materials,  to  leap  in  the  dark  to  the  conclusion  of  guilt"  I  ac- 
quiesced, as  it  was  my  duty ;  and  the  defendant,  without  any  appeal 
to  the  jury  on  the  evidence,  was  acquitted.  I  should  only  weary 
you,  gentlemen,  by  a  repetition  of  similar  instances  whicn  crowd 
into  my  memory  at  this  moment.  I  am  sure  I  could  name  above 
twenty,  in  this  very  place,  upon  proceedings  for  the  obstruction  of 
officers  in  the  execution  of  their  duty  (proceedings  most  important 
to  the  public),  where  the  evidence  has  been  very  contradictory,  and 
where  the  noble  and  learned  lord,  not  being  able  to  detect  perjury 
in  the  defence,  has  uniformly  held  this  language  to  juries,  and  even 
to  the  counsel  for  prosecutions :  "  This  is  not  a  case  for  conviction ; 
the  defendant  may  be  guilty,  but  there  is  not  a  sufficient  prepon- 
deration  in  the  evidence  to  pronounce  a  penal  judgment" 

These  are  the  maxims,  gentlemen,  which  have  given  to  British 
courts  of  justice  their  value  in  the  country  and  with  mankind. 
These  are  the  maxims  which  have  placed  a  guard  around  them  in 
th^  opinions  and  affections  of  the  people,  which,  I  admit,  is  at  the 
same  time  the  sting  of  this  case,  as  it  deeply  enhances  the  guilt  of 
him  who  would  disturb  the  administration  of  such  an  admirable 
jurisprudence.  But  if  the  courts  of  England  are,  on  this  very 
account,  so  justly  popular  and  estimable;  if  they  have  been, 
through  ages  after  ages,  the  source  of  public  glory  and  of  private 
happiness,  why  is  this  trial  to  furnish  an  exception  i  For  myself, 
I  can  only  say  that  I  wish  to  do  my  duty,  and  nothing  beyond  it. 
Govern  us  who  will,  I  desire  only  to  see  my  country  prosperous, 
the  laws  faithfully  administered,  and  the  people  happy  and  con- 
tented under  them.  Let  England  be  secure,  and  1  am  sure  no 
ambition  of  mine  shall  ever  d^turb  her.    I^should  rather  say,  if  I 
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were  once  disengaged  from  the  duties  which  bind  me  to  my 
profession — 

"  Oh  I  for  a  lodge  in  some  vast  wildernefls, 
Some  boundlesg  contiguity  of  shade, 
Where  rumour  of  oppression  and  deceit, 
Of  unsucceasful  or  successful  war, 
Might  nerer  reach  me  more  1 " 

To  conclude:  If  you  think  my  clients,  or  any  of  them,  guilty, 
you  are  bound  to  convict  them ;  but  if  there  shall  be  ultimately 
before  you  such  a  case,  upon  evidence,  as  to  justify  the  observations 
I  have  made  upon  the  probabilities  of  the  transaction,  which  pro- 
babilities are  only  the  results  of  every  man's  experience  in  his  pas- 
sage through  the  world ;  if  you  should  think  that  the  appearances 
were  so  much  against  them  as  to  have  justified  honourable  persons 
in  describing,  as  they  have  done,  their  impressions  at  that  moment, 
yet  that  the  scene  of  confusion  was  such  that  you  cannot  arrive  at 
a  clear  and  substantial  conclusion — ^you  will  acquit  all  the  defen- 
dants. 


[The  Attorkey-Gbneral  rejired  from  the  court.] 

Mr  Eous.  My  lord,  I  am  of  counsel  for  Captain  Browne. 

LoBD  Kenyon.  When  the  Attorney-General  comes  in,  I  will  put 
the  question  to  him  whether  he  thinks  there  is  sufficient  evidence 
against  him  or  Mr  Thompson  ? 

[The  Attorney-General  returned.] 

Mr  Garrow.  My  lord,  the  Attomey-Gteneral  has  returned.  If 
your  lordship  pleases,  I  will  put  that  question  to  him. 

Mr  Attorney-General*  I  understand  since  I  went  out  of  court 
(and  I  beg  pardon  of  your  lordships  for  so  doing),  that  something 
has  been  said  relative  to  Mr  Thompson  and  Mr  Gunter  Browne. 
With  respect  to  the  former  of  those  gentlemen,  undoubtedly,  his 
person  having  been  mistaken  here  in  court,  I  should  think  it  ex- 
tremely improper  that  I  should  withhold  from  these  defendants  the 
benefit  of  his  testimony.  With  respect  to  Mr  Gunter  Browne,  I 
think  there  is  some  evidence  against  him,  if  I  were  struggling  in 
this  case  in  a  way  in  which  I  am  perfectly  sure  your  lordship  knows 
the  Attorney-General  never  does  struggle — for  a  conviction ;  but  I 
am  very  ready  fairly  to  say,  I  should  act  very  improperly  if  I 
showed  any  inclination  to  convict  at  all ;  and,  therefore,  I  give  up 
the  prosecution  with  respect  to  him  also. 

Lord  Kenyon.  If  you  mean  to  avail  yourself  of  their  testimony, 
now  is  the  tima 

Mr  Bous.  Mr  Gtinter  Browne  is  confined  to  a  bed  of  sickness. 

Lord  Kenyon.  Gentlemen  of  the  jury»  as  far  as  I  can  recollect 


Digitized  by  VjOOQ IC 


446  EVIDENCE  FOB  THE  DEFENDANTS  ON  THE  TRIAL  OF 

the  evidence,  there  is  not  sufficient  evidence  to  call  upon  these 
gentlemen  for  their  defence.    If  you  think  so,  yon  will  acquit  them. 

Mr  Bbowne,  not  guiUy, 
Mr  Thompson,  not  guiUy. 


EVIDENCE  FOR  THE  DEFENDANTS. 
Mr  Gboboe  Smith  sworn. — Examined  by  Mr  Gibds. 

Q.  You  were  present  at  this  trial  ? 

A.  I  was. 

Q.  The  row  in  which  the  solicitors  sat  represents  that  where 
we  are  now  sitting,  and  the  counsel  before  us  ? 

A.  It  does. 

Q.  And  the  place  in  which  the  prisoners  stand  was  behind  ? 

A.  Yes. 

Q.  In  what  part  of  the  court  were  you  ? 

A«  Almost  during  the  whole  of  the  trial  I  sat  in  the  solicitors 
seat. 

Q.  Are  you  %t  the  bar  ? 

A.  lam. 

Q.  I  believe  the  prisoners  stood  in  the  place  allotted  for  them, 
three  in  the  front,  and  two  behind  ? 

A.  Exactly. 

Q.  Who  were  the  three  in  fix)nt  ? 

A.  Mr  O'Coigly,  Mr  Binns,  and  Mr  O'Connor.  Mr  O'Connor 
was  on  the  left  as  he  looked  at  the  Judges,  and  on  the  right  as 
they  looked  at  him,  Mr  Binns  in  the  middle,  and  Mr  O'Coigly  next 
the  gaoler.  My  seat  was  directly  under  the  gaoler,  at  tiie  end  of 
the  seat. 

Q.  Do  you  remember  the  time  when  the  verdict  was  brought  in  ? 

A.  Perfectly. 

Q.  Did  you  observe  anything  happen  at  that  time  ? 

A.  I  recollect  that  Mr  O'Connor  put  his  leg  over  the  bar,  and 
there  was  a  press  behind  me,  but  a  very  trifling  one,  to  get  at  him. 

Q.  This  was  before  sentence  was  pronounced  ? 

A.  Before  sentence  was  pronounced  ? 

Q.  Did  that  cease  ? 

A.  Yes :  silence  was  called,  and  that  disturbance  ceased.  The 
Judge  then  proceeded  to  pronounce  sentenca  I  was  at  that  time 
sitting,  as  I  have  describea,  at  the  end  of  the  seat,  directly  under 
the  gaoler ;  and  I  leaned  against  a  projecting  desk,  looking  up  at 
O'Coigly  during  the  whole  of  the  sentence,  so  that  my  back  was  to 
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the  Bow  Street  officers.  That  infitant  that  the  Jadge  concluded 
his  sentence  Mr  0*Connor  put  his  leg  over  the  bar,  and  the  gaoler 
caught  hold  of  his  coat 

Q.  At  this  time  did  you  observe  where  Lord  Thanet  sat  ? 

A.  At  that  particular  moment  I  -cannot  say  I  saw  my  Lord 
Thanet,  but  I  know  that  he  and  Mr  Browne  were  both  sitting  on 
the  solicitors'  seat,  within  one  of  me. 

Q.  Where  was  Mr  Fer^usson  at  this  time  ? 

A.  I  do  not  know ;  I  did  not  observe  him  at  that  time. 

Q.  Tou  were  proceeding  to  state  what  passed  after  the  sentence 
was  pronounced. 

A.  At  the  same  moment  that  Mr  O'Connor  put  his  leg  over  the 
bar,  before  I  had  recovered  myself  from  the  leaning  position  in 
which  I  sat,  one  of  the  Bow  Street  officers,  I  am  not  sure  whether  it 
was  Eivett  or  Fugion,  set  his  foot  upon  my  back.  I  immediately 
started  up  and  drove  the  man  off,  and  asked  him  what  he  meant. 

Q.  How  did  you  drive  him  off? 

A.  With  my  elbow,  and  by  starting  up. 

Q.  What  was  his  answer  ? 

A.  He  damned  me,  and  told  me  he  had  business,  and  would 
press  on. 

Q.  Was  there  good  room  for  him  to  get  by  ?  or  was  this  a  nar- 
row place? 

A.  It  was  so  narrow  that  it  was  impossible  two  people  should 
pass  without  contrivance.  A  short  struggle  followed  between  the 
officers  and  myself,  for  there  were  several  people  who  were  pressing 
behind,  and  I  could  not  get  out  of  the  seat  where  I  was  without 
makii^that  resistance. 

Q.  How  did  you  get  out  at  last  ? 

iu  At  last  I  struggled  a  great  while  with  m^  elbows  to  make 
room  for  myself.  I  got  up,  stepped  upon  the  division  between  the 
solicitors'  and  the  counsels'  seats,  and  from  thence  to  the  table. 
I  then  turned  round  immediately,  and  I  then  saw  the  same  man 

Cing  upon  my  Lord  Thanet,  in  the  same  way  in  which  he  had 
pressing  upon  me. 

Q.  You  said  Lord  Thanet  and  Mr  Gunter  Browne  were  within 
one  of  you  ? 

A.  Yes. 

Q.  Did  you  observe  this  immediately  upon  your  extricating 
yourself? 

A.  The  instant  I  extricated  myself  I  turned  round  and  saw  a 
man  jpressing  wpon  Lord  Thanet — with  this  difference,  that  when 
I  resisted  him  I  did  not  observe  that  he  had  any  staff  or  stick,  but 
when  I  saw  him  with  Lord  Thanet  Ae  toas  striking  Lord  Thanet 
vjUh  a  sticky  but  what  the  stick  was  I  cannot  say.  Lord  Thanet 
stood  with  a  short  stick  in  both  his  hands,  dodging  with  his  stick, 
and  receiving  the  blows  of  the  Bow  Street  officer  upon  that  stick. 
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Q.  Lord  Thanet  was  guarding  himself,  with  his  hands  up,  from 
Rivett's  blows  ? 

A.  Exactly  so. 

Q.  You  do  not  know  which  officer  it  was  ? 

A.  I  am  not  certain — I  think  it  was  BiYett. 

Q.  Before  this  happened,  Bivett  had  had  a  struggle  with  him  ? 

A.  I  had  had  a  struggle  with  Bivett  in  the  first  instance ;  and 
I  should  state  that  during  that  struggle  Mr  O'Connor,  who  had  en- 
deavoured to  get  away,  had  effected  his  escape  from  the  gaoler ; 
and  the  consequence  was,  that  the  people  pressed  forward  from  the 
opposite  end  of  the  bench,  to  prevent  Mr  O'Connor  from  effecting 
his  escape ;  by  which  means  every  person  who  sat  in  that  narrow 
seat  was  placed,  if  I  may  say  so,  between  two  fires ;  for  the  Bow 
Street  officers  were  pressing  up  from  one  side,  and  the  crowd  were 
pressing  up  from  the  other  i^ide. 

Q.  You  say,  as  soon  as  you  got  from  Bivett^  you  saw  him  m- 
atantly  engaged  in  this  way  with  Lord  Thanet  f 

A.  Yes. 

Q.  Could  Bivett,  in  the  interval  between  the  struggle  with  you 
and  the  struggle  you  instantly  saw  him  have  with  I^^rd  Thanet, 
have  got  over  to  the  counseFs  table,  and  had  a  contest  with  a  man 
who  had  a  stick,  and  taken  that  stick  from  him  ? 

A.  Impossible ;  I  think  so  at  least.  The  interval  was  no  longer  than 
that  which  elapsed  from  my  getting  from  the  seat  to  the  division, 
and  from  thence  to  the  table. 

Q.  Which  you  did  as  expeditiously  as  possible  ? 

A.  Certainly ;  for  I  felt  myself  in  danger. 

Q.  When  you  say  impossible,  I  need  not  ask  you  whether  you 
saw  the  thing  happen  ? 

A.  Certainly  not. 

Q.  Had  you  your  gown  and  wig  on  ? 

A.  I  had.  Very  shortly  after  I  got  upon  the  table  a  man  took 
up  one  of  the  swords,  and  drew  it,  and  flourished  it  about  over  the 
heads  of  the  people.  Very  shortly  afterwards  I  saw  this  sword  coming 
in  a  direction  mimediately  to  my  own  head.  I  avoided  the  blow 
by  springing  off  the  table  into  the  passage  leading  into  the  street 

Q.  Did  you  at  any  time  see  Lord  Thanet  strike  this  officer,  let 
him  be  whom  he  may  ? 

A.  I  never  saw  Lord  Thanet  in  any  situation  but  acting  upon 
the  defensive. 

Q.  If  Lord  Thanet  had  struck  the  officer,  do  you  think  you  must 
have  seen  it  ? 

A.  Certainly— during  the  time  I  had  my  eyes  upon  him. 

Q.  I  think  vou  told  me  you  saw  the  officer  first  pressing  by  Lord 
Thanet,  and  then  striking  him  ? 

A.  Yes. 

Q.  And  if  he  had  struck  the  officer,  you  must  have  seen  him  ? 
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A.  Certainly,  at  that  time. 

Q.  Do  you  remember  Lord  Bomney  coming  down  from  the 
bench? 

A.  Perfectly  well. 

Q.  Do  you  recollect,  upon  Lord  Komney's  saying  the  prisoner 
was  discharged,  or  acquitted,  any  person  making  an  observation  to 
him? 

A.  I  remember  there  was  an  altercation  between  Lord  Komney 
and  myself,  in  consequence  of  his  saying  that  the  prisoners  were 
not  acquitted 

Q  There  was  a  misapprehension  between  the  words  acquitted 
and  discharged  ? 

A.  I  apprehend  so. 

Q.  However,  you  were  the  person  that  had  the  conversation  with 
him? 

A.  Yes. 

Cross-eocamined  hy  Mr  Attorney-General. 

Q.  You  insisted  that  they  were  acquitted,  and  Lord  Romney 
insisted  that  they  were  not  acquitted  ? 

A-  Exactly  so. 

Jury.  I  wish  to  ask  whether  you  left  the  court  during  the  riot  ? 

A.  No,  I  did  not ;  I  jumped  oflf  the  table  in  consequence  of  a 
blow  that  I  saw  coming  at  my  head,  and  I  shortly  after  returned 
to  the  table  agaia 

Q.  Did  you  observe  Lord  Thanet  leave  the  solicitors'  box  ? 

A-  No,  I  did  not. 

Q.  Do  you  know  whether  he  did  or  not  leave  the  solicitors'  box  ? 

A.  I  cannot  say,  for  the  riot  lasted  a  very  short  time  after  I  had 
left  the  table. 

Lord  Kenyon.  Was  the  blow  aimed  at  your  head  ? 

A.  By  no  means ;  it  appeared  to  me  that  all  the  blows  struck 
by  that  sword  were  struck  by  a  man  that  did  not  know  what  he 
was  about. 

Q.  Were  there  any  wounds  ? 

A.  I  heard  there  were,  but  I  do  not  know  of  any. 

Mr  Bainbridge  sworn — Eocamined  by  Mr  Best. 

Q.  You  are  a  student  of  the  law  ? 

A.  I  am. 

Q.  Were  you  in  court  during  the  trials  at  Maidstone  ? 

A.  I  was. 

Q.  In  what  part  of  the  court  did  you  sit  at  the  time  of  the  riot  ? 

A.  When  the  jury  returned,  I  left  my  place  at  the  table,  and 
went  to  the  place  where  the  solicitors  of  the  defendants  sat,  to 
speak  to  Mr  Fergusson. 

VOL.  n.  2  F 


Digitized  by  VjOOQ IC 


450  EVIDENCE  FOB  THE  DEFBNDA1JT8  ON  THE  TRIAL  OP 

Q.  Did  you  observe  Mr  Fergusson  during  this  time  ? 

A-  Mr  FergUBSon  sat  directly  before  me. 

Q.  Did  you  observe  Lord  Thanet  ? 

A.  Lord  Thanet  sat  on  my  right  hand,  close  to  me. 

Q.  So  that  you  had  a  complete  op^rtunity  of  observing  them? 

A.  I  had  a  complete  opportxmity  till  the  fray  began.^ 

Q.  Do  you  recollect  the  Bow  Street  officers  commg  in  ? 

A.  I  remember  observing  the  Bow  Street  officers  standing  on 
the  right  hand  side  of  the  dock. 

Q.  Do  you  remember  seeing  those  Bow  Street  officers  at  the 
time  the  jury  pronounced  their  verdict  ? 

A-  I  did. 

Q.  What  did  you  observe  them  doing  at  this  time  ? 

A.  I  observed  two  standing  with  their  eyes  fixed  upon  Mr 
O'Connor,  as  the  impression  struck  me. 

Q.  Do  you  recollect  them  after  the  sentence  was  pronounced? 

A.  Yes,  I  do. 

Q.  What  did  you  see  them  do  at  that  time? 

A.  I  observed  one,  whom  I  had  from  observation  upon  the  trial 
known  to  be  Eivett,  put  his  knee  upon  the  bench  that  came  over 
into  the  solicitors'  seat,  and  get  over,  and  press  directly  forward. 

Q.  You  say  he  pressed  forward :  in  what  direction  ? 

A.  He  pressed  directly  on  to  the  bench  where  the  solicitors  for 
the  defendants  had  sat,  and  the  counsel  for  the  defendants  had  sat 

Q.  Where  was  Lord  Thanet  at  this  time  ? 

A.  My  Lord  Thanet  was  on  the  right  hand  of  me,  and  in  the 
place  where  the  solicitor  for  Mr  O'Connor  had  sat^  I  believe,  most 
part  of  the  day. 

Q.  Where  was  Mr  Fergusson  then  ? 

A.  Directly  before  me,  in  his  place. 

Q.  Was  Mr  Fergusson  at  that  time  in  the  solicitors'  place,  or 
the  place  appropriated  for  the  counsel  ? 

A.  Mr  Fergusson  was  in  his  own  place,  and  the  place  which  he 
had  kept  the  whole  day. 

Q.  Did  you  see  the  Bow  Street  officers  attempt  to  pass  Lord 
Thanet? 

A.  I  saw  the  Bow  Street  officers  attempt  to  pass  Lord  Thanet ; 
and  Lord  Thanet,  upon  being  pressed  upon,  moved  upwards,  as  if 
to  prevent  being  overpowered  or  crushed,  and  got  upon  his  legs. 

Q.  Did  Lord  Thanet  do  anything  to  obstruct  this  officer  ? 

A.  To  my  opinion,  nothing  in  the  world. 

Q.  I  think  you  say,  on  the  contrary,  he  moved  up  ? 

A.  He  endeavoured  to  get  upon  his  legs ;  for  the  pressure  of 
the  people  upon  him  was  such  that,  if  he  had  not  got  up,  he  must 
have  been  totally  knocked  under  the  bench. 

Q.  At  this  time  did  you  see  whether  Lord  Thanet  struck  this 
Bow  Street  officer,  or  not  ? 
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A.  I  never  observed  Lord  Thanet  strike  the  Bow  Street  officer, 
or  anybody  else, 

Q.  From  the  sitaation  in  which  yon  were  at  this  time,  if  he  had 
struck  him,  do  you  think  you  must  have  seen  him  ? 

A.  Certainly  I  must. 

Q.  If  Lord  Thanet,  at  this  time,  had  been  taking  an  active  part 
in  the  riot,  must  you  have  seen  that  also  ? 

A.  I  must  have  observed  that  too. 

Q.  Did  Lord  Thanet  do  anything  to  aid  the  escape  of  Mr 
O'Connor,  or  add  to  the  tumult  which  then  prevailed  in  court  ? 

A.  Nothing  in  the  world,  that  I  saw. 

Q.  Did  you  observe  Mr  Fergusson  at  this  time  ? 

A.  I  did. 

Q.  Now,  I  will  ask  you  if  Mr  Fergusson  struck  anybody  ? 

A.  I  never  saw  Mr  Fergusson  strike  anybody ;  and,  if  he  had 
struck  anybody,  I  think  I  must  have  seen  it 

Q.  Did  it  appear  to  you  that  Mr  Fergusson  encouraged  Mr 
O'Connor,  or  at  all  fevoured  him  in  his  escape  ? 

A.  Not  the  least,  quite  the  contrary. 

Q.  Did  you  observe  whether  Mr  Fergusson  had  any  stick  ? 

A.  I  observed  no  stick  whatever. 

Q.  If  Mr  Fergusson  had  at  this  time  been  brandishing  a  stick, 
do  you  think  you  must  have  seen  it  ? 

A.  I  mast  certainly  have  seen  it,  from  the  situation  I  was  in. 

Q.  During  this  time  did  Mr  Fergusson  continue  in  the  same 
situation  in  which  he  was  ? 

A  He  continued  in  his  seat  till  he  was  pressed  upon,  and  the 
whole  was  a  scene  of  confusion. 

Q.  Did  it  then  appear  to  you  that  Mr  Fergusson  only  left  his 
seat  in  consequence  of  the  pressure  upon  him. 

A  That  was  the  only  cause,  as  it  struck  me. 

Q.  Do  you  recollect  seeing  Bivett  engaged  with  Lord  Thanet  ? 

A.  I  do  ;  he  appeared  to  me  to  be  striking  him^  and  trying  to 
beat  him  down ;  in  short,  he  waa  in  the  act  of  offence,  with  his 
hand  uplifted,  as  it  appeared  to  me. 

Q.  Do  you  recollect  Mr  Fergusson  saying  or  doing  anything  at 
that  time  ? 

A.  I  remember  Mr  Fergusson  asking  him  to  desist,  and  asking 
him  if  he  knew  who  he  was  striking. 

Q.  Did  he  give  any  answer  to  that  ? 

A.  He,  I  think,  made  use  of  words  to  this  effect :  "  I  neither 
know  nor  care."  TJpcMi  which  Mr  Fergusson  said,  "  That  is  Lord 
Thanet ;  I  insist  upon  your  not  striking  him." 

Q.  Do  you  recollect  whether  Bivett  had  a  contest  with  Mr 
Fergusson  before  he  got  to  Lord  Thanet  ? 

A.  Not  to  my  observation :  I  had  seen  none. 
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Q.  From  the  situation  in  which  Mr  Fergusson  was,  could  Rivett 
have  got  a  stick  out  of  Mr  Fergusson's  hand  ? 

A.  I  think,  if  he  had  had  a  stick  in  his  hand,  he  might.  I  ob- 
served no  stick  in  his  hand. 

Q.  Could  he  have  struck  him,  and  wrested  the  stick  out  of  his 
hand,  without  your  seeing  it  ? 

A.  I  think  not. 

Q.  You  was  there  during  the  whole  of  this  tumult  ? 

A.  I  was  in  court  during  the  whole  of  the  trial. 

Q.  Was  Mr  Fergusson  any  part  of  that  time  in  the  place  allotted 
for  the  solicitors  ? 

A.  Never. 

Q.  Was  he  ever  nearer  to  Mr  O'Connor  than  the  place  for  the 
counsel  ? 

A.  Never ;  I  was  between  them. 

Q.  Where  did  he  go,  when  he  quitted  that  place  ? 

A.  Towards  the  Judges,  and  away  from  the  tumult. 

Q.  During  the  whole  of  this  time,  did  Mr  Fergusson  at  all 
appear  to  encourage  the  tumult  ? 

A.  Quite  the  contrary,  I  think. 

Crosa-examined  by  Mr  Law. 

Q.  You  have  said  that  Mr  Fergusson,  so  far  from  encouraging 
this  tumult,  acted  quite  the  contrary  ? 

A.  Yes. 

Q.  Am  I  to  understand  you,  that  he  endeavoured  to  dissuade 
them  from  riot  ? 

A.  I  heard  him  say  to  Mr  O'Connor,  "  Be  quiet,  and  keep  your 
place ;  nothing  can  hurt  you." 

Q.  Was  that  after  the  acquittal  ? 

A.  It  was  after  the  verdict  of  acquittal  had  been  given,  and 
l)efore  the  sentence  was  passed  upon  0  Coigly. 

Q.  But  after  the  sentence  was  pronounced,  did  you  observe  Mr 
Fergusson  doing  anything  that  was  quite  the  contrary  ? 

A,  He  seemed  to  say,  "Be  quiet;'*  and,  from  Mr  Fergusson 
desiring  him  to  keep  his  place,  and  having  complained  to  the 
Court  of  a  person  that  wished  to  make  a  tumult,  he  appeared  to  me 
to  be  a  person  who  wished  to  keej)  everything  quiet  and  in  order. 

Q.  You  have  told  us,  that,  during  the  whole  day,  Mr  Fergusson 
kept  the  same  place  ? 

A.  As  to  the  same  place,  I  believe  he  might  have  moved  to  the 
right ;  he  might  have  been,  perhaps,  to  the  right  of  Mr  Plumer  in 
the  morning ;  but  what  I  mean  is,  that  he  never  moved  out  of  the 
place  where  the  counsel  sat. 

Q.  Then  he  must  have  been  under  your  own  observation  the 
whole  of  the  day  ? 


Digitized  by  VjOOQ IC 


THE  SARL  OF  THANET  AND  OTHEBS.  453 

A,  Yes. 

Q.  Did  he  never  appear  to  be  upon  the  table  in  the  course  of 
that  day? 

A.  While  the  jury  were  retired,  he  went  across  the  table,  and,  I 
believe,  went  to  speak  to  somebody  near  the  witnesses*  box ;  but  at 
that  time  people  were  conversing  and  walking  about;  but  there  was 
no  idea  of  a  not  then. 

Q.  Will  you  say,  after  the  verdict  was  brought  in,  he  was  never 
upon  the  table  ? 

A-  He  was  never  upon  the  table  that  I  know  of  till  he  was 
pressed  upon  by  the  Bow  Street  officers. 

Q.  Did  you,  during  the  day,  see  a  stick  in  his  hand^  or  that  he 
had  not  had  a  stick  ? 

A.  I  will  swear  that  I  did  not  see  a  stick  in  his  hand. 

Q.  And  you  had  him  so  much  under  your  observation,  that  you 
must  have  seen  it  ? 

A  As  much  as  a  person  could  do  sitting  in  a  court  of  justice ; 
it  was  quite  ridiculous  to  suppose  he  had  a  stick  in  his  hand. 

Q.  Was  you  a  witness,  or  concerned  in  that  trial  ? 

A.  No  ;  I  went  from  mere  curiosity. 

Q.  You  did  not  go  with  Mr  Fergusson  ? 

A.  No. 

Q.  And  you  will  swear  that  he  never  had  a  stick  in  his  hand  ? 

A.  I  will  swear  I  did  not  see  a  stick  in  his  hand ;  and  I  think  I 
must  have  seen  it,  if  he  had. 

Q.  If  you  had  him  constantly  in  view,  you  must  ? 

A.  It  cannot  be  supposed  that  I  had  my  eyes  upon  him  for 
fourteen  hours. 

Q.  Will  you  venture  to  swear  that  duriog  the  riot  he  had  no 
stick? 

A  IwflL 

Jury.  Did  Lord  Thanet  leave  the  court  during  the  riot  ? 

A.  Lord  Thanet  moved,  as  Mr  Fergusson  did;  upon  being 
pressed  upon,  he  got  up  upon  the  bench  ;  and  when  he  moved  up 
Rivett  was  above  him,  and  trying  to  strike  him ;  and  Mr  Fergusson 
then  said,  "  Who  are  you  striking,  sir  ?" 

Jury.  Whether  he  saw  Lord  Thanet,  during  any  part  of  the 
period,  near  the  wicket-gate  that  leads  to  the  narrow  street  ? 

A.  I  saw  Lord  Thanet,  I  think,  during  the  whole  riot ;  and  I 
think,  instead  of  being  there,  he  went,  when  he  did  move,  quite  the 
contrary  way,  and  not  at  all  towards  the  gate. 

Mr  Justice  Lawrence.  From  Mr  Fergusson  complaining  of  a 
tumult  it  seemed  as  if  he  wished  to  keep  everything  in  order ;  who 
was  the  person  that  he  complained  of  ? 

A  Rivett. 

Q.  That  was  before  the  sentence  was  passed  ? 

A.  Yes. 
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Q.  How  far  was  Rivett  from  Mr  Fergusson  at  this  time  ? 

A.  I  think  he  must  have  been  about  three  yarda. 

Q.  At  that  time  was  he  not  making  use  of  this  motion  (deacrib- 
tng  it),  and  saying,  "  Keep  back ;  where  are  you  going  ?" 

A.  Yes  ;  and  I  think  Mr  Justice  Buller  then  said,  "  What  is  the 
matter  ?"  Mr  Fergusson  then  said,  "  Here  is  a  person  making  a 
noise,  and  will  force  himself  into  the  court."  Mr  Justice  Buller 
then  said,  "  What  do  you  mean,  sir  ?"  He  then  said,  "  My  lord, 
I  have  a  warrant  against  Mr  0*Connor/'  He  then  told  him  to 
keep  back. 

Mr  Warren  sworn — Examined  by  Mr  Mackintosh. 

Q.  I  believe  you  was  present  at  the  trials  for  high  treason  at 
Maidstone  ? 

A.  I  waa 

Q.  Was  you  present  the  second  day  of  those  trials  ? 

A.  I  was. 

Q.  Where  did  you  sit  during  the  evening  of  the  second  day  ? 

A.  Just  by  the  witness-box,  opposite  to  the  juiy. 

Q.  After  sentence  was  pronounced  upon  O'Coigly,  tell  us  what 
you  observed  of  the  confusion  that  arose  in  the  court. 

A.  After  the  sentence  of  death  was  pronounced  upon  O'Coigly, 
the  first  part  of  the  affray  that  I  recollect  was  this :  Mr  O'Connor 
endeavoured  to  get  out  of  the  dock  ;  he  got  almost  out  of  the  dock, 
on  the  left  side ;  the  gaoler,  who  was  on  the  other  side  of  the  dock, 
reached  across  the  dock,  and  caught  him  by  the  coat ;  he  detained 
him  for  a  very  short  spac^  of  time  in  that  situation ;  the  coat  tore, 
or  slipped  through  his  hands. 

Q.  At  that  time,  when  the  gaoler  had  hold  of  Mr  O'Connor's 
coat,  did  anybody  reach  or  step  backwards  between  them  ? 

A,  Nobody. 

Q.  Then  Mr  Fergusson  did  not  ? 

A.  Certainly  he  did  not.  Mr  O'Connor  got  away,  either  from 
the  coat  being  torn,  or  slipping  through  the  gaoler's  hands ;  he 

fjot  down  upon  the  ground ;  he  soon  nuxed  with  the  crowd,  and  I 
ost  sight  of  him.  As  soon  as  he  endeavoured  at  first  to  get  away, 
two  persons,  who  had  before  appeared  to  be  officers  from  Bow 
Street,  with  several  others,  rushed  forward  to  apprehend  him.  In 
their  endeavour  to  apprehend  him,  the  first  person  upon  whom 
they  appeared  to  rush  with  any  great  violence  was  Mr  Greoi^ 
Smith,  who  was  sitting  at  the  end  of  the  seat  of  the  solicitors  for 
the  prisoners ;  he  was  forced  from  thence,  and  came  to  the  place 
where  I  was  sitting.  The  next  person  that  I  observed  forced  from 
his  seat  was  Mr  Dallas,  one  of  the  counsel  for  the  prisoners  ;  he 
came  likewise  and  sat  near  me ;  the  officers  stUl  rushed  on  towards 
the  end  of  the  counsels'  seat,  and  of  the  solicitors  seat.     At  the 
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farther  end  of  the  counsels'  seat,  or  near  the  end  of  it^  Mr  Fergiisson 
was  sitting,  to  the  best  of  mj  recollection. 

Q.  Had  he  a  stick  in  his  hand  ? 

A.  No  stick  that  I  saw. 

Q.  Had  you  your  eye  upon  him  ?  and  if  he  had,  must  you  have 
seen  him? 

A.  He  is  an  acquaintance  of  mine,  and  he  was  in  his  professional 
dress ;  and  if  he  had,  I  think  I  could  not  have  mistaken  it  Lord 
Thanet  was  sitting  upon  the  solicitors'  bench,  almost  immediately 
behind  Mr  Fergusson.  By  this  time  the  confusion  had  become 
general,  and  a  number  of  people  had  got  upon  the  table  from  all 
parts  of  the  court 

Q.  If  Mr  Fergusson  had  brandished  a  stick,  or  presented  it  to 
Bivett,  must  you  have  seen  it  ? 

A«  I  certainly  must 

Q.  I  need  not  ask  you  if  you  did  see  it  ? 

A.  I  did  not  see  it ;  Mr  Fergusson  had  risen  up,  and  Lord 
Thanet  had  risen  up. 

Q.  Supnosing  it  possible  that  a  stick  had  been  in  Mr  Fereusson's 
hands,  ana  it  had  escaped  your  eye,  do  you  think  it  possible,  from 
time  and  place,  that  Bivett  could  have  wrenched  it  out  of  his 
hands  before  he  attacked  Lord  Thanet  ? 

A.  I  do  not  think  it  possible  he  could  have  a  stick  of  any  sort. 

Q.  Was  Lord  Thanet  nearer  to  Eivett  than  Mr  Fergusson  ? 

A.  I  think  he  was  rather.  One  of  the  officers,  but  I  do  not  know 
which — I  do  not  know  their  persons — pressed  very  rudely,  as  it 
appeared  to  me,  upon  Mr  Fergusson  ;  I  believe  that  Mr  Fergusson 
might  shake  his  shoulder  when  he  felt  the  man's  hand  upon  it ; 
that  is  all  the  resistance  I  saw  made  on  the  part  of  Mr  Fergusson. 

Q.  What  did  you  see  pass  between  these  officers  and  Lord 
Thanet? 

A.  The  first  thing  I  observed  particularly  of  Lord  Thanet  was, 
that  he  was  lying  almost  down  upon  his  back  upon  the  table,  with 
a  small  stick  or  cane,  which  he  held  in  both  hands  over  his  head 
or  face,  in  this  manner.  One  of  the  officers  was  striking  him  with 
a  stick,  and  Lord  Thanet  endeavoured,  with  very  little  success,  to 
defend  himself  by  the  use  of  this  stick,  which  he  held  in  both  his 
hands. 

Q.  Now,  before  that  period  of  which  you  last  spoke,  did  you  ob- 
serve Lord  Thanet  give  a  blow,  or  any  provocation,  to  this  officer  ? 

A.  I  never  saw  him  give  a  blow ;  1  never  saw  him  give  any 
provocation  ;  T  never  saw  him  in  any  other  way  than  I  have  men- 
tioned, till  he  left  his  seat.  How  he  left  his  seat  I  cannot  tell ;  they 
had  risen  up  upon  their  seats.  When  they  were  pressed  upon,  they 
rose  towards  the  left-hand  side  of  the  prisoner,  as  the  prisoner  faced 
the  Judges. 

Q.  Did  they  go  out  of  sight  ? 
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A.  No. 

Q.  Did  they  go  off  that  table? 

A.  They  were  not  upon  that  table.  Mr  Fergusson  waa  upon  the 
table  afterwards,  but  not  on  the  table  at  any  time  that  I  have  yet 
spoke  to— Lord  Thanet  was  then  lying  upon  the  table.  I  am  not 
able  to  say  how  Lord  Thanet  got  from  that  situation ;  I  do  not 
know  that  I  took  particular  notice  of  what  passed  after  with  respect 
to  Lord  Thfmet.  Mr  O'Connor  was  brought  into  court,  and  then 
the  riot  ceased. 

Q.  Did  you  take  any  particular  notice  of  Mr  Fergusson  between 
the  last  time  you  have  been  speaking  of,  and  the  time  of  Mr 
O'Connor  being  brought  into  court  ? 

A.  No  ;  I  do  not  recollect  anything  more. 

Q.  I  need  not  ask  you  if  you  saw  Mr  Fergusson  brandish  a 
sword  ? 

A.  No. 

Q.  Did  you  see  Mr  Fergusson,  after  the  sentence  of  death  was 
passed,  go  back  to  his  old  place  ? 

A.  I  did  not. 

Q.  Were  your  eyes  fixed  upon  that  part  of  the  court  ? 

A.  They  were,  most  particularly ;  I  was  placed  in  a  situation  in 
which  I  could  very  well  see. 

Q.  So  that  it  was  impossible  for  Mr  Fergusson  to  have  gone 
backwards  from  his  seat,  without  having  struck  your  eye  ? 

A.  I  think  it  was  impossible. 

Q.  Did  you  see  Mr  Fergusson  upon  the  table,  before  Lord  Thanet 
was  beaten  by  Rivett  ? 

A.  I  did  not 

Mr  Justice  Lawrence.  In  what  part  of  the  court  was  you  ? 

A.  Under  the  witness-box ;  I  rose  from  thence,  and  got  upon 
the  table,  as  other  people  did. 

Mr  Mackintosh.  Did  you  see  Lord  Thanet  or  Mr  Fergusson  take 
any  part  in  anything  that  had  the  appearance  of  disturbance  or  riot  ? 

A.  No  ;  I  did  not.  I  saw  Lord  Thanet  defend  himself ;  and  I 
have  stated  that  I  did  not  see  Mr  Fergusson  do  any  act  at  all, 
except  shaking  that  man's  hand  off  his  shoulder. 

Q.  Do  you  remember  Mr  Dallas  quitting  his  place  before  he 
began  to  address  the  jury  ? 

A.  I  do,  perfectly. 

Q.  And  Mr  Plumer  also,  I  believe  ? 

A.  I  do  not 

Q.  Do  you  recollect  Mr  Fergusson  leaving  his  own  place,  in  con- 
sequence of  that  ? 

A.  I  am  rather  inclined  to  think  it  was  so ;  but  I  cannot  swear 
to  that. 

Q.  I  understand  you  to  swear  most  positively  that  Mr  Fergusson 
never  interposed  between  the  gaoler  and  Mr  O'Connor  ? 
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A.  I  do  most  positively  swear  I  do  not  think  he  did,  and  if  he  had, 
I  think  I  must  have  seen  it 

Cro89-€xamtned  by  Mr  Garrow. 

Q.  The  dock  or  bar,  by  which  the  Bow  Street  officers  were 
placed,  conld  only  occupy  five  or  six  persons  ? 

A.  No  more. 

Q.  Only  the  gaoler  and  the  prisoners  ? 

A,  It  might  be  three  yards  long,  perhaps. 

Q.  You  stated  that  after  the  sentence  of  death  had  been  passed, 
and  Mr  O'Connor  had  been  left  upon  the  floor,  the  officer  pressed 
forward  to  apprehend  him.  What  induced  you  to  think  these  were 
officers  rushing  forwards  for  that  purpose  ? 

A.  I  took  them  to  be  the  persons  who  had  produced  the  warrant 
in  court  When  they  had  forced  themselves  up  to  the  end  of  the 
solicitors'  seat,  Mr  Fergusson  said,  I  think,  "  Here  are  two  men  ob- 
truding themselves  between  the  prisoners  and  the  jury.''  Mr  Jus- 
tice BuUer  said,  "  What  are  you  about  ?  sit  down  ;*'  and  one  of 
them  produced  a  paper,  saying  either  that  it  was  a  warant  to  take 
up  Mr  O'Connor,  or  a  warrant  upon  a  charge  of  high  treason  against 
Mr  O'Connor,  or  something  to  that  effect ;  and,  therefore,  I  supposed 
them  to  be  R)w  Street  officers,  or  officers  of  justice. 

Q.  I  do  not  know  whether  you  happened  to  be  present  in  court 
when  those  two  witnesses  were  examined  as  witnesses  to  prove  the 
fact  of  apprehending  Mr  O'Connor  at  Margate  ? 

A.  I  should  suppose  I  was  in  court,  but  I  am  not  certain. 

Q.  But  before  the  judgment  of  death  was  passed,  it  is  perfectly 
in  your  recollection  that  one  of  those  persons  had  hinted  in  court  that 
they  had  a  warrant  for  the  purpose  of  apprehending  Mr  O'Connor  ? 

A.  That  was  after  the  jury  had  returned  their  verdict,  and 
before  that  verdict  was  pronounced. 

Q.  Do  you  know  Mr  O'Brien  ? 

A.  I  saw  him  the  other  day  for  the  first  time  in  my  life. 

Q.  You  did  not  know  him  at  Maidstone  ? 

A.  No ;  I  did  not 

Mr  Maxwell  sworn — Examined  by  Mr  Ebsejne. 

Q.  Was  you  in  court,  at  Maidstone,  during  any  part  of  the  trial 
of  Mr  O'Connor  and  others? 

A.  I  was  frequently. 

Q.  Did  ^ou  hear  Mr  Justice  Buller  pronounce  sentence  of  death 
upon  O'Coigly  ? 

A  I  did. 

Q.  In  what  part  of  the  court  was  you  at  that  time  ? 

A.  At  that  time  I  was  immediately  to  the  left  of  the  witness- 
boX|  rather  farther  from  the  Judge  than  the  witness-box. 
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Q.  Was  you  elevated  above  the  Court  ? 

A.  I  was  elevated  above  the  table  where  the  counsel  sat. 

Q.  Did  that  elevation  and  position  give  you  a  view  of  that  part 
of  the  court  where  the  Bow  Street  officers  entered,  and  where  the 
solicitors  for  the  prisoner  sat  ? 

A.  That  gave  me  a  distinct  view  of  that  part  of  the  court 

Q.  Do  you  remember  when  Mr  Justice  Buller  had  finished  pro- 
nouncing sentence  upon  Mr  O'Coigly — do  you  remember  any  per- 
sons rushing  forwarOiB,  as  if  to  seize  Mr  O'Connor  ? 

A.  I  remember  some  of  the  Bow  Street  officers,  among  whom  I 
knew  Bivett  and  Fugion,  rushed  violently  to  that  place  where  Mr 
O'Connor  was. 

Q.  At  the  time  that  those  two  persons,  Bivett  and  Fugion, 
rushed  forwards  in  the  direction  you  have  described,  did  you  observe 
where  Lord  Thanet  was  ? 

A.  I  did ;  my  Lord  Thanet  sat  at  that  time  in  the  solicitors' 
place. 

Q.  Did  you  observe  where  Mr  Fergusson  was  at  the  same  time  ? 

A.  Mr  Fergusson  sat  in  his  own  place,  where  he  had  been  as 
counsel  for  some  time,  on  the  bench  before  the  solicitors'  bench. 

Q.  Which  of  them  was  nearer  to  that  side  of  the  court  where  the 
jury-box  is,  and  where  Mr  O'Coimor  was  ? 

A.  I  think  Lord  Thanet  was  rather,  perhaps,  the  nearest  of  the 
two ;  but  there  was  a  very  little  difference. 

Q.  Did  you  see  anything  pass  between  Bivett,  the  officer,  and 
Lord  Thanet? 

A  I  did. 

Q.  Describe  to  my  lord  and  the  jury  what  you  saw. 

A.  After  Bivett  had  forcibly  overturned  and  driven  from  their 
places  those  who  stood  between  him  and  Mr  O'Connor,  he  got  to 
Lord  Thanet,  who  was  one  of  the  nearest.  Lord  Thanet,  when  he 
was  pressed  upon,  got  out  of  the  place  where  he  was,  and  went 
from  the  scene  of  tumult  towards  the  table. 

Q.  Was  that  farther  fropi  the  prisoners  than  he  was  before  ? 

A.  Considerably  farther  from  the  prisoners  than  when  he  was 
first  pressed  upon. 

Q.  When  Lord  Thanet  retired  in  that  manner  out  of  the  soli- 
citors' box,  over  towards  the  counsels'  table,  did  Bivett  pursue  his 
course  on  towards  the  prisoners  in  the  line  of  the  solicitors'  box,  or 
how  else  ? 

A.  He  followed  Lord  Thanet,  and  struck  him  repeatedly. 

Q.  Had  Lord  Thanet  struck  Bivett  before  he  went  over  firom  the 
solicitors'  seat  towards  the  table  ? 

A.  Lord  Thanet  never  struck  Bivett  before  nor  after  that. 

Q.  Had  you  such  a  view  of  the  situation  in  which  Lord  Thanet 
was  placed,  and  what  he  did,  as  to  swear  merely  to  your  opinion 
and  belief,  or  do  you  swear  it  positively  ? 


Digitized  by  VjOOQ IC 


THE  BABL  OF  THANSI  AND  OTHBRS.  459 

A.  I  had  such  a  view,  that  I  swear  it  positively ;  by  that  time  I 
had  quitted  the  place  where  I  was,  and  got  nearer  to  Lord  Thanet 
and  the  other  persons  who  were  struck. 

Q.  Were  any  other  persons  struck  besides  Lord  Thanet  ? 

A.  I  saw  several  blows  given,  but  I  cannot  say  to  whom,  by  the 
Bow  Street  officers  and  those  who  followed  them. 

Q.  Do  you  know  whether  Rivett  struck  any  person  besides 
Lord  Thanet  ? 

A,  I  do  not  positively  know  whether  he  struck  any  person  or 
not 

Q.  But  you  swear  positively  Lord  Thanet  did  not  strike  Rivett 
ataU? 

A.  He  did  not ;  but  merely  put  himself  in  a  posture  of  defence 
and  lying  baok  upon  the  table. 

Q.  Had  Lord  Thanet  a  stick  ? 

A.  He  had  a  small  stick ;  which  he  held  up  over  his  head  to 
defend  himself ;  he  was  leaning  back  upon  the  table,  an  attitude  in 
which  it  would  have  been  difficult  to  have  acted  oflfensively. 

Q.  Did  you  see  Lord  Thanet  subsequent  to  the  time  that  he  was 
in  that  situation  ? 

A.  I  did. 

Q.  You  say  that  the  officers,  and  particularly  Rivett,  rushed 
into  the  court,  and  having  passed  one  or  two  that  were  before  Lord 
Thanet,  attacked  Lord  Thanet  What  length  of  time  might  elapse 
between  Rivett  first  rushing  in  and  the  time  he  struck  Lord 
Thanet  ? 

A.  A  very  short  space  of  time  indeed. 

Q.  Was  it  possible  that  before  Rivett  struck  Lord  Thanet  he 
could  have  gone  within  the  counsels'  place,  where  you  have  de- 
scribed Mr  Fergusson  to  be,  and  have  wrested  a  stick  out  of  his 
hand  before  he  came  to  Lord  Thanet  ? 

A.  Rivett  did  not  go  to  take  a  stick  out  of  his  hand,  for  he  had 
no  stick  in  his  hand  ;  he  did  not  go  up  to  Mr  Fergusson,  but  im- 
mediately went  up  to  Lord  Thanet  and  struck  him. 

Q.  K  Rivett  snould  have  said  here,  that  he  never  saw  Lord 
Thanet  till  after  he  had  taken  a  stick  from  Mr  Fergusson,  from 
what  you  observed,  is  that  true  or  false  ? 

A.  I  should  certainly  say  it  was  false,  without  any  hesitation. 

Q.  During  the  time  that  you  thus  observed  Lord  Thanet  in  the 
attitude  of  defence,  retreating  from  the  scene  of  tumult,  and  pur- 
sued by  Rivett,  where  was  Mr  Fergusson  ? 

A  He  was  in  his  place,  and  remained  in  his  place  till  he  was 
pressed  upon,  and  then  he  got  out  of  the  scene  of  tumult  upon  the 
table. 

Q.  Did  you  see  him  while  he  was  in  his  seat,  and  did  you  see 
him  move  from  his  seat  to  the  table  by  the  pressure  that  was  upon 
him? 
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A.  IdiA 

Q.  If,  whilst  Mr  Fergnsson  was  in  his  seat,  or  if  while  he  was 
pressed  upon  when  he  rose  from  his  seat,  if  in  either  of  these  situa- 
tions he  had  not  only  had  a  stick,  but  had  brandished  and  flourished 
that  stick,  I  ask,  must  you  have  seen  it  or  not  ? 

A.  I  must  have  seen  it ;  he  was  so  directly  before  me,  that  it  is 
ouite  impossible  but  I  should  have  seen  it  /  can  swear  thai  Mr 
Fergtiason  had  nothing  in  his  hand^  hat  a  roll  of  paper  in  his  right 


Q.  And  was  in  his  professional  dress  ? 

A.  He  was. 

Q.  If  Mr  Fergusson  had  done  any  one  act  to  encourage  the 
tumult  that  was  undoubtedly  then  existing,  or  done  any  one  act 
inconsistent  with  his  duty  as  counsel,  or  committed  any  one  act 
of  indecency  or  turbulence,  must  you  have  seen  it  ? 

A  I  must. 

Q.  Then  let  me  ask  you,  upon  your  solemn  oath,  did  he  do  any 
such  thing  ? 

A.  He  did  not ;  on  the  contrary,  he  endeavoured  to  keep  quiet 
in  the  court,  by  admonishing  the  people  in  court  to  be  quiet  Mr 
Fergusson  said  particularly  to  Bivett,  when  he  was  striking  Lord 
Thanet,  "  Do  you  know  who  you  are  striking  ?"  That  is  not  a 
person  likely  to  begin  a  riot 

Q.  Did  you  see  where  Mr  Fergusson  went  to  after  he  was  upon 
the  table  ? 

A.  He  got  upon  the  table,  and  got  farther  from  the  scene  of 
tumult ;  and  I  ao  not  know  whether  he  sat  down  upon  the  table 
or  not ;  he  went  towards  the  Crown  lawyers. 

Q.  Did  you  see  Sir  Francis  Burdett  ? 

A.  I  did.  He  at  first  stood  by  me  in  the  witness-box,  and  when 
the  confusion  began,  he  got  nearer  to  the  place  of  confusion  at 
the  same  time  that  I  did.  I  saw  Mr  Fergnsson  remove  Sir 
Francis  Burdett  from  the  scene  of  confusion,  and  put  him  farther 
from  it. 

Q.  And  you  saw  him  also  place  himself  at  a  distance  from  it  ? 

A.  Yes. 

Q.  Did  you  afterwards  see  him  go  upon  the  table  towards  thB 
Judges  ? 

A.  I  did ;  I  saw  him  till  all  the  violence  was  over. 

Q.  Then  can  you  take  upon  you  to  swear  positively  that  neither 
Mr  Fergusson  nor  Lord  Thanet,  during  the  tumult,  went  towards 
Mr  O'Connor? 

A.  They  went  in  a  directly  opposite  direction, 

Q.  Do  you  swear  that  from  your  own  opinion  and  belief,  or 
from  certain  knowledge  ? 

A.  I  swear  it  positively  from  certain  knowledge. 
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Cross-examined  by  Mr  Adam. 

Q.  You  saw  Rivett  and  Fugion  pressing  forward  ? 

A,  I  did. 

Q.  Did  you  know  them  before  ? 

A.  I  knew  them  from  having  seen  them  examined  in  court  upon 
that  trial. 

Q.  Only  from  that  circumstance  ? 

A.  Only  from  that  circumstance. 

Q.  During  this  affray  you  shifted  your  situation  to  another  part 
of  the  court  ? 

A.  Yes ;  I  got  upon  the  table. 

Q.  And  you  say  you  saw  Sir  Francis  Burdett  shift  his  place  ? 

A.  He  shifted  his  place  at  the  same  time. 

Q.  From  what  part  of  the  court  did  he  come  ? 

A.  From  the  witness-box ;  he  stood  on  my  right  hand. 

Q.  To  what  part  of  the  court  did  he  go  ? 

A,  He  also  went  on  to  the  table. 

Q.  Do  you  mean  that  he  remained  upon  the  table  ? 

A.  I  cannot  say  whether  he  remained  upon  the  table,  but  he 
went  there  with  me. 

Q.  Did  he  remain  on  the  table  any  considerable  time  ? 

A.  The  tumult  was  over  very  soon  after  that. 

Q.  The  counsel  for  the  Crown  sat  immediately  under  the  wit- 
ness-box ? 

A.  They  sat  on  the  same  side. 

Q.  Bound  the  angle  ? 

A  Yes. 

Q.  Therefore,  it  was  necessary  when  you  and  Sir  Francis  Burdett 
shifted  your  places,  that  you  should  go  over  the  heads  of  the  counsel 
for  the  Crown,  to  get  to  the  table  ? 

A  Exactly  so ;  we  jumped  from  the  neighbourhood  of  the  wit- 
ness-box. 

Q.  Do  you  remember  when  Sir  Francis  Burdett  jumped  from  the 
neighbourhood  of  the  witness-box  to  the  table,  did  he  not  jump 
immediately  from  the  table  into  the  crowd  ? 

A-  I  cannot  say  whether  he  did  or  not ;  but  I  saw  him  standing 
upon  the  side  of  the  table,  or  sitting  upon  the  side  of  the  table,  till 
Mr  Fergusson  removed  him. 

Q.  But  that  was  near  the  conclusion  of  the  affray  ? 

A.  It  was. 

Q.  What  circumstance  was  it  that  brought  you  to  Maidstone  ? 

A.  Merely  to  be  present  at  the  trials. 

Mr  Erskine.  You  are  a  gentleman  possessing  an  estate  in  Scot- 
land? 

A.  Yes. 

Q.  And  I  believe  married  a  daughter  of  Mr  Bouverie  ? 
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A.  Yes. 

Lord  Kenton.  Did  you  see  Mr  O'Connor  go  out  of  the  dock  ? 

A.  Yes. 

Q.  How  soon  was  he  out  of  your  sight  ? 

A.  I  do  not  know  that  he  was  out  of  my  sight. 

Q.  Do  you  know  the  situation  of  the  wicket  ? 

A,  Yes. 

Q.  Where  were  Mr  Fer^sson  and  Lord  Thanet  during  the 
time  that  elapsed  between  ms  leaving  the  bar  and  being  brought 
back  again  ? 

A.  Upon  the  table. 

Q.  Did  the  crowd  coming  upon  them  prevent  you  from  seeing 
them? 

A  No ;  I  was  so  situated  that  I  saw  them  both  distinctly ;  I  was 
a  great  deal  higher  than  they. 

Samuel  Whitbread,  Esq.,  sworn — Examined  ly  Mr  Gibbs. 

Q.  You  were  present,  I  believe,  at  the  time  of  this  trial  ? 

A.  I  was  in  court  the  latter  part  of  it,  after  I  had  been  exa- 
mined as  a  witnesa 

Q.  In  what  part  of  the  court  were  you  ? 

A.  After  having  been  examined  as  a  witness  I  retired  out  of  the 
witness-box,  behind,  and  came  into  the  court  again. 

Q.  Whereabouts  was  you  when  the  verdict  was  brought  in  ? 

A.  Considerably  behind  the  witness-box. 

Q.  Had  you  from  thence  a  perfect  view  of  the  court  ? 

A  Of  the  lower  part  of  the  court. 

Q.  liad  you  a  jperfect  view  of  the  dock  in  which  the  prisoners 
were,  the  solicitors  seat,  and  the  seat  where  the  counsel  sat  ? 

A.  I  had  certainly  a  view  of  the  whole  of  that  part  of  the  court 

Q.  Between  the  verdict  and  the  sentence  we  understand  some 
Bow  Street  people  came  in,  and  spoke  of  a  warrant  ? 

A.  There  was  some  tumult,  and  that  subsided  upon  Mr  Fergus- 
son  calling  the  attention  of  the  Court  to  the  cause  of  it  He  waved 
his  hand  and  spoke  to  them ;  he  then  turned  to  the  bench,  and 
said,  "  My  lord,  or  some  such  word,  just  to  draw  the  attention  of 
the  Court :  upon  that,  Bivett,  whom  1  knew  before,  said  be  had  a 
warrant  against  Mr  O'Connor,  and  he  thought  he  was  going  to 
escape.  Mr  Justice  BuUer  then  said,  **  Patience,*'  or  some  such 
word ;  and  then  sentence  was  pronounced. 

Q.  After  sentence  was  pronounced,  did  you  observe  O'ConncMr  ? 

A.  I  observed  him  put  his  foot  upon  the  front  part  of  the  dock, 
and  get  out  of  the  dock.  Having  carried  my  eye  after  him  some 
time,  my  eye  returned  to  the  bar,  and  there  I  saw  Bivett  violently 
attacking  Lord  Thanet  He  had  a  stick  in  his  hand.  I  did  not  see 
him  strike  a  single  blow ;  I  saw  many  blows  struck  at  him,  and  he 
was  endeavouring  to  ward  them  off. 
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Q.  Did  it  appear  to  you  that  Lord  Thanet  made  any  attack  upon 
Rivett  to  provoke  this  ? 

A.  No ;  on  the  contrary,  he  was  defending  himself  against  a 
violent  attack  of  Bivett's  upon  him. 

Q.  Where  was  Lord  Thanet  at  the  time  that  you  observed  this  ? 

A.  I  think  he  was  close  to  the  table,  leaning  back  upon  tlie  table 
in  the  act  of  defending  himself,  with  his  hands  up,  in  which  I  think 
lie  bad  a  stick. 

Q.  Did  you  see  at  this  time  where  Mr  Fergusson  was  ? 

A.  I  did  not  observe  Mr  Fergusson  at  that  time.  Before  the 
tomnlt  had  quite  subsided  I  observed  Mr  Fergusson  upon  the  table, 
not  far  from  the  Judges. 

Q.  Had  you  your  eyes  upon  Lord  Thanet  from  the  time  you  saw 
Rivett  striking  him  in  this  way  ? 

A.  No,  I  had  not,  because  there  was  a  great  deal  of  tumult  be- 
hind, and  of  persons  trying  to  get  out  at  the  door  behind  the  bench, 
and  the  bailiffs  resisting  their  attempts,  which  engaged  my  atten- 
tion some  tima 

Q.  Did  you  see  Mr  O'Brien  during  this  time  ? 

A.  I  do  not  recollect  that  I  did. 

Q.  Did  you  know  Mr  O'Brien  well  ? 

A.  I  knew  him  perfectly  by  sight 

Q.  If  he  had  been  acting  in  this  scene,  must  you  have  noticed  it  ? 

A.  In  a  scene  of  confusion  many  things  must  have  escaped  the 
observation  of  every  person  ;  but  I  think  it  is  more  than  probable 
that  I  must  have  seen  such  a  person  as  Mr  O'Brien,  if  he  had  been 
active. 

Cross-eaximined  by  Mr  Attobnet-Genebal. 

Q.  How  long  did  you  remain  at  Maidstone  ? 
'  A.  The  next  morning,  I  think,  I  passed  you  on  the  road  to 
London. 

Mr  Attorket-General.  I  b^  your  pardon,  I  did  not  recollect 
that  circumstance. 

Q.  Previous  to  the  officers  approaching  the  place  where  Mr 
O'Connor  was,  had  you  heard  that  there  was  to  be  a  rescue  ? 

A.  I  had  not 

BiCHABD  Brinsley  Sheridan,  Esq.,  sworn — Examined  by 
Mr  Erskine. 

Q.  You  were  subpoenaed  as  a  witness  to  attend  the  trials  at 
Maidstone  ? 

A.  I  wa& 

Q.  Were  you  in  court  at  the  time  when  the  jury  retired  to 
consider  of  their  verdict,  and  also  when  they  returned  with  it  ? 

A.  I  was. 
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Q.  And  daring  the  remaining  part  of  the  time  till  the  tumult 
ceased? 

A.  During  the  whole  of  that  time. 

Q.  In  what  part  of  the  court  were  you  when  the  jury  brought 
in  their  verdict  ? 

A.  Sitting  with  Sir  Francis  Burdett  in  the  witness-box.  That  box 
was  raised  very  considerably  above  the  table,  so  that  I  had  a  direct 
view  of  everytiiing  passing  in  the  court. 

Q.  Had  you  then  an  opportunity  of  perfectly  observing  the  place 
where  the  solicitors  sat,  and  the  dock  where  the  prisoners  were, 
and  the  place  where  the  counsel  were  ? 

A.  A  most  perfect  opportunity,  without  being  in  the  least  an- 
noyed or  mixed  with  the  tumult 

Q.  Do  you  remember  the  gaoler  laying  hold  of  Mr  O'Connor  ? 
perhaps  you  did  not  see  that. 

A.  The  first  that  I  observed  of  the  tumult  was  prior  to  the 
sentence  being  passed  upon  O'Coigly.  I  did  not  see  Mr  O'Connor 
make  an  attempt  to  go ;  but  I  had  observed  to  the  High  Sheriff  that 
1  fancied  he  would  come  out,  for  that  I  had  observed  at  the  Old 
Bailey,  that  they  left  the  bar  immediately  upon  the  jury  pronouncing 
them  not  guilty.  The  riot  then  commenced,  and  I  observed  some 
men  pressing  very  violently  towards  the  box  where  Mr  O'Connor 
was  ;  my  attention  was  taken  up  with  that.  Mr  Fergusson  then 
appealed  to  the  Court,  and  said,  '*  Here  are  two  riotous  fellows,"  or 
something  of  that  sort,  "disturbing  the  peace  of  the  Court." 
Rivett  then  said,  "  I  have  a  warrant  to  apprehend  Mr  O'Connor." 
Mr  Justice  BuUer  desired  him  to  be  quiet,  and  then  put  on  his  cap 
to  pass  sentence,  and  everything  subsided.    . 

Q.  After  that  did  you  observe  the  Bow  Street  officers  rushing  in, 
in  the  way  that  we  have  heard  ? 

A.  The  first  thing  I  saw  was  Mr  O'Connor  getting  very  nimbly 
over  the  front  of  the  dock,  and  going  towards  the  narrow  street, 
and  these  men  rushing  after  him.  Certainly  the  man  who  could 
have  thrown  himself  most  in  the  way  of  the  men  was  Mr  O'Brien, 
if  he  had  chosen  to  do  it. 

Q.  Are  you  acquainted  with  Mr  O'Brien  ? 

A.  I  know  him  intimately. 

Q.  Is  he  a  strong  man  ? 

A.  Certainly  he  is. 

Q.  If  Mr  O'Brien  had  been  desirous  of  opposing  himself  to  the 
officers,  and  to  prevent  them  from  going  after  him,  might  he  ? 

A.  He  was  precisely  in  the  best  situation  to  have  done  it. 

Q.  Had  you  an  opportunity  of  seeing  whether  he  did  or  not  ? 

A.  He  did  not,  and  I  am  sure  he  was  not  there  in  the  subsequent 
part  of  the  tumult. 

Q.  Can  you  take  upon  yourself  to  swear  positively  that  he  gave 
no  manner  of  assistance  ? 
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A.  Positively. 

Q.  And  Mr  O'Brien  had  an  opportunity  of  affording  the  most 
essential  means  of  escape  to  Mr  O'Connor,  if  he  had  chosen  ? 

A.  I  think  the  whole  idea  was  folly  and  madness,  and  that  no 
assistance  could  have  effected  it  ? 

Q.  But  Mr  O'Brien  did  the  contrary? 

A.  Yes ;  he  retired  behind  the  box,  and  I  did  not  see  him  after- 
wards. I  was  very  attentive  to  the  whole  of  it,  and  was  making 
my  observations  with  the  High  Sheriff,  who  more  than  once 
endeavoured  to  persuade  me  to  leave  the  witness-box,  and  en- 
deavour to  quell  it. 

Q.  Did  you  see  Lord  Thanet  at  the  time  the  officers  rushed  in  ? 

A.  I  did  not  see  him  till  the  time  he  was  struck ;  I  saw  him 
struck. 

Q.  Did  he  return  the  blow,  or  show  anything  like  activity,  or  a 
disposition  to  activity  ? 

A.  I  saw  him  when  he  was  first  pressed  upon.  It  was  not  a 
tumult  merely  near  the  dock,  but  the  whole  court  was  a  scene  of 
general  tumult,  and  a  scene  of  panic,  and  certainly  with  the  least 
reason.  There  was  a  tumult  behind  us  in  the  witness-box ;  there 
was  a  general  calling-out  not  to  open  the  doors,  some  calling  out 
for  soldiers  and  constables ;  and  there  did  appear  to  me  a  sincere 
panic  and  apprehension  that  there  was  a  planned  rescue.  I  per- 
ceived plainly  there  was  no  such  thing,  and  endeavoured  all  I 
could  to  persuade  them  so.  The  officers  were  beating  down  every- 
body, forcing  their  way  and  pressing  upon  everybody.  'Lord 
Thanet  had  a  stick  in  his  hand  with  which  he  was  parrying  the 
blows,  which  came  amazingly  quick ;  it  seemed  to  me  an  incredible 
thing  that  he  was  not  extremely  hurt,  and  he  never  returned  a 
blow,  but  retired  from  the  scene  of  tumult  farther  into  the  court 
away  from  the  prisoners.  Sir  Francis  Burdett  was  with  me ;  and 
by  this  time  Mr  O'Connor  was  stopped,  and  they  were  bringing 
him  back  again.  He  had  attempted  to  go  towards  the  gate  with 
the  wicket,  and  I  observed  everybody  to  put  up  their  hands  and 
stop  him ;  he  might  as  well  have  attempted  to  get  through  a  stone 
wall ;  if  there  had  been  six  or  eight  persons  there  who  were  so  dis- 
posed, he  might  perhaps  have  got  as  far  as  the  door,  but  he  could 
not  possibly  have  got  farther.  I  then  saw  a  person  upon  the  table, 
brandishing  Mr  O'Connor's  scimitar  over  the  heads  of  the  people ; 
he  seemed  very  much  alarmed,  and  not  knowing  what  he  was 
about;  I  am  sure  it  must  have  gone  very  near  several  persons' 
heads,  it  seemed  quite  miraculous  that  he  did  not  do  some 
mischief ;  in  short,  it  was  difficult  to  discover  whether  he  meant 
to  keep  the  peace  or  break  the  peace.  Sir  Francis  Burdett  saw 
that  they  had  collared  Mr  O'Connor,  was  frightened,  and  said  with 
great  agitation  to  me,  that  they  would  kill  O'Connor,  and  he 
jumped  over  the  railing.    He  could  not  go  from  where  we  were 
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without  jumping  upon  the  table,  and  he  ran  forward.  Mr  Maxwell 
followed  him,  or  went  at  the  same  time ;  they  both  went  towards 
Mr  O'Connor.  I  then  saw  very  distinctly  Mr  Fer^isson  stop  Sir 
Francis  Burdett,  and  use  some  action,  saying,  "  You  had  better 
keep  away,  and  not  come  into  the  tumult  at  all/'  I  could  not 
hear  what  he  said,  but  it  appeared  so  to  me. 

Q.  Did  you  see  Mr  Fergusson  from  the  beginning  of  this  scene, 
when  sentence  of  death  was  pronouncing  ? 

A.  I  saw  him  plainly  in  his  place,  after  the  Judge  had  passed 
sentence  of  death. 

Q.  Did  you  see  the  crowd  press  upon  Mr  Fergusson,  and  did  you 
see  him  get  upon  the  table  ? 

A.  I  did  not  see  him  get  upon  the  table;  but  as  the  crowd 
pressed  upon  him,  he  was  forced  upon  the  table. 

Q.  Did  Eivett  attack  Lord  Thanet  before  he  could  possibly  have 
attacked  Mr  Fergusson,  and  wrenched  a  stick  out  of  his  hand  ? 

A.  He  came  immediately  upon  Lord  Thanet,  when  the  tumult 
began. 

Q.  He  could  have  had  no  conflict  with  Mr  Fergusson  till  after 
the  conflict  with  Lord  Thanet  ? 

A.  Certainly  not 

Q.  Do  you  know  Mr  Fergusson  ? 

A.  Perfectly. 

Q.  If  he  had  been  upon  the  table  flourishing  and  waving  a  stick, 
in  the  manner  that  has  been  described,  in  his  bar  dress,  must  .you 
not  have  seen  it  ? 

A.  Yes ;  it  must  have  been  a  most  remarkable  thing,  indeed,  for 
a  counsel  in  his  bar  dress  to  have  a  stick  flourishing  in  his  hand — 
he  had  a  roll  of  paper  in  his  haTid. 

Q.  Does  that  enable  you  to  swear  that  Mr  Fergusson  was  not  in 
that  situation? 

A.  Certainly. 

Q.  Do  you  think,  if  he  had  taken  such  a  part  in  the  riot,  in  the 
presence  of  the  Judges,  that  you  must  have  observed  it  ? 

A.  I  must  have  observed  it. 

Q.  Did  Lord  Thanet  or  Mr  Fergusson  ever  go  nearer  to  Mr 
O'Connor  after  he  had  jumped  out  of  the  dock,  or  did  not  Lord 
Thanet  and  Mr  Fergusson  retire  farther  from  the  scene  of  tumult? 

A.  They  certainly  did.  Upon  some  farther  conversation,  I  got 
over  this  place  myself,  and  went  down,  and  the  first  thing  I  did 
was  to  speak  to  the  man  with  the  sword.  I  told  him  I  thought  he 
with  his  sword  made  half  the  riot  himself ;  and  he  put  it  away.  I 
passed  Lord  Thanet,  who,  so  far  from  staying  in  the  riot,  went 
towards  the  Judges,  as  if  he  was  going  to  make  a  complaint  I 
then  went  into  the  riot,  and  endeavoured  to  persuade  tnem  that 
there  was  no  such  thing  as  an  attempt  to  rescue  O'Connor ;  and  a 
man  that  had  hold  of  him,  who  knew  me,  said  there  was;  and 
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added,  "  These  fellows  are  come  down  from  London ;  they  are 
Corresponding  Society  people,  and  they  are  come  down  on  purpose 
to  rescue  him."  One  person  in  particular  called  to  them  not  to 
believe  me,  and  I  laid  hold  of  him,  and  said  he  should  go  with  me 
to  Mr  Justice  BuUer ;  I  insisted  upon  his  name  and  address,  and 
he  would  not  gtve  it  me.  I  then  turned  to  the  Judges,  and  he  ran 
away.  So  far  was  Lord  Thanet  from  going  towards  the  wicket, 
that  I  passed  him  going  up  to  the  Judges;  and  Mr  Fergusson 
remained  with  me,  desiring  them  not  to  treat  Mr  O'Connor  so,  and 
generally  endeavouring  to  quiet  them.  The  only  moment  they 
were  out  of  my  eye  was  while  I  was  getting  over  this  place. 

Cross-examined  hy  Mr  Law. 

Q.  Ton  saw  Lord  Thanet  distinctly  from  the  time  he  was 
struck  ? 

A.  I  do  not  mean  with  the  stick.  I  corrected  that  by  saying, 
from  the  time  he  was  assaulted  and  driven  from  the  seat  he  was  in 
at  first. 

Q.  Can  you  take  upon  you  to  say  whether  he  gave  a  blow  before 
he  was  struck  ? 
A.  I  said  from  the  time  he  was  pressed  upon  or  assaulted. 
Q.  You  say  you  saw  Lord  Thanet  going  towards  the  Judges,  as 
if  he  was  going  to  complain;  did  you  near  him  make  any  complaint 
to  the  Judges  ? 
A.  I  did  not  hear  him,  certainly. 

Q.  I  vrill  ask  you,  whether  you  do  or  do  not  believe  that  Lord 
Thanet  and  Mr  Fergusson  meant  to  favour  O'Connor's  escape, 
upon  your  oath  ? 

A.  Am  I  to  give  an  answer  to  a  question  which  amounts  merely 
to  opinion  ? 

Q.  I  ask,  as  an  inference  from  their  conduct,  as  it  fell  under 
your  observation,  whether  you  think  Lord  Thanet  or  Mr  Fergusson, 
or  either  of  them,  meant  to  favour  Mr  O'Connor  s  escape,  upon 
your  solemn  oath  ? 

A.  Upon  my  solemn  oath,  I  saw  them  do  nothing  that  could  be 
at  all  auxiliary  to  an  escape. 
Q.  That  is  not  an  answer  to  my  question. 
A.  I  do  not  wish  to  be  understood  to  blink  any  question  ;  and  if 
I  had  been  standing  there,  and  been  asked,  whether  I  should  have 
pushed  or  stood  aside,  I  should  have  had  no  objection  to  answer 
that  question. 

Q.  My  question  is — ^Whether,  from  what  you  saw  of  the  conduct 
of  Lord  Thanet  and  Mr  Fergusson,  they  did  not  mean  to  favour 
the  escape  of  0*Connor,  upon  your  solemn  oath  ? 

A.  The  learned  counsel  need  not  remind  me  that  I  am  upon  my 
oath.     I  know  as  well  as  the  learned  counsel  does  that  I  am  upon. 
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mj  oath ;  and  I  will  say  that  I  saw  nothing  that  could  be  auxiliary 
to  that  escape  ? 

Q.  After  what  has  passed,  I  am  warranted  in  reminding  the 
honourable  gentleman  that  he  is  upon  his  oath.  My  question  is, 
Whether,  from  the  conduct  of  Lord  Thanet  or  Mr  Fergusson,  or 
either  of  them,  as  it  fell  under  your  observation,  you  believe  that 
either  of  them  meant  to  favour  O'Connor's  escape  ? 

A.  I  desire  to  know  how  far  I  am  obliged  to  answer  that 
question.  I  certainly  will  answer  it  in  this  way,  that  from  what 
tney  did,  being  a  mere  observer  of  what  passed,  1  should  not  think 
myself  justified  in  saying  that  either  of  them  did.  Am  I  to  say 
whether  I  think  they  would  have  been  glad  if  he  had  escaped  ? 
that  is  what  you  are  pressing  me  for. 

Q.  No  man  can  misunderstand  me.  I  ask.  Whether,  from  the 
conduct  of  Lord  Thanet  or  Mr  Fergusson,  or  either  of  them,  as  it 
fell  under  your  observation,  you  believe  upon  your  oath  that  they 
meant  to  favour  the  escape  of  O'Connor  ? 

A.  I  repeat  it  again,  that  from  what  either  of  them  did,  I  should 
have  had  no  right  to  conclude  that  they  were  persons  assisting  the 
escape  of  O'Connor. 

Q.  I  ask  you  again  whether  you  believe,  from  the  conduct  of 
Lord  Thanet  or  Mr  Fergusson,  or  either  of  them,  upon  your  oath, 
that  they  did  not  mean  to  favour  the  escape  of  O'Connor  ? 

A.  I  have  answered  it  already. 

Lord  Kenyon.  If  you  do  not  answer  it,  to  be  sure  we  must 
draw  the  natural  inference. 

Mr  Sheridan.  I  have  no  doubt  that  they  taished  he  might 
escape  ;  but  from  anything  I  saw  them  do,  I  have  no  right  to  con- 
clude that  they  did. 

Mr  Law.  I  will  have  an  answer.  I  ask  you  again,  whether 
from  their  conduct,  as  it  fell  under  your  observation,  you  do  not 
believe  they  meant  to  favour  the  escape  of  O'Connor  ? 

A.  If  the  learned  gentleman  thinks  he  can  entrap  me,  he  will 
find  himself  mistaken. 

Mr  Erskine.  It  is  hardly  a  legal  question. 

Lord  Kenyon.  I  think  it  is  not  an  illegal  question. 

Mr  Law.  I  will  repeat  the  question,  Whether,  from  their  con- 
duct, as  it  fell  under  your  observation,  you  do  not  believe  they 
meant  to  favour  the  escape  of  O'Connor  ? 

A.  My  belief  is,  that  they  vmhed  him  to  escape ;  but  from  any- 
thing I  saw  of  their  conduct  upon  that  occasion,  I  am  not  justified 
in  saying  so. 

Q.  I  will  ask  you  whether  it  was  not  previously  intended  that  he 
should  escape,  if  possible  ? 

A.  Certamly  the  contrary. 

Q.  Nor  had  you  any  intimation  that  it  was  intended  to  be  at- 
tempted ? 
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A.  Certainly  the  contrary.  There  was  a  loose  rumour  of  another 
warrant,  and  that  it  was  meant  that  he  should  be  arrested  again, 
which  was  afterwards  contradicted.  Then  the  question  was  mooted 
whether  the  writ  could  be  issued  before  he  was  dismissed  from 
custody  ?  Certainly  there  was  no  idea  of  a  rescue.  There  was  no 
friend  of  Mr  O'Connor's,  I  believe,  but  saw  with  regret  any  attempt 
on  his  part  to  leave  the  court 

Q.  From  whom  did  you  learn  that  there  was  such  a  warrant  ? 

A.  It  was  a  general  rumour. 

Q.  From  whom  had  you  heard  this  rumour  ? 

A.  I  believe  from  Sir  Francis  Burdett ;  but  I  cannot  tell. 

Q.  At  what  time  was  that  ? 

A.  About  four  or  five  o'clock. 

Q.  Have  you  ever  said  that  the  defendants  were  very  blameable : 
Lord  Thanet,  Mr  Fergusson,  or  any  of  them  ? 

A.  Certainly  not 

Q.  At  no  time  since  ? 

A.  Certainly  never. 

Mr  Erskinb.  You  were  asked  by  Mr  Law  whether  you  believed 
that  the  defendants  wished  or  meant  to  favour  the  escape  of  Mr 
O'Connor :  I  ask  you,  after  what  you  have  sworn,  whether  you  be- 
lieve these  gentlemen  did  any  act  to  rescue  Mr  O'Connor  ? 

A.  Certainly  not ;  and  I  have  stated  upon  my  oath  that  every 
man  in  the  narrow  gateway  endeavoured  to  stop  him.  I  remarked^ 
it  particularly ;  because,  there  being  a  common  feeling  amongst* 
Englishmen,  and  he  being  acquitted,  I  thought  they  might  form  a 
plan  to  let  him  escape. 

Q.  You  have  stated  that  you  saw  no  one  act  done  or  committed 
by  any  one  of  the  defendants  indicative  of  an  intention  to  aid 
O'Connor's  escape  ? 

A  Certainly. 

Q.  1  ask  you,  then,  whether  you  believe  they  did  take  any  part  in 
rescuing  Mr  O'Connor  ? 

A.  Certainly  not. 


THE  ATTORNEY-GENERAL'S  REPLY. 

Gentlemen  or  the  Jury, — At  this  late  hour  of  the  day,  I  do 
not  think  that  the  duty  which  I  owe  the  public  can  require  me  to 
detain  you  any  considerable  time  in  reply  to  the  observations  of . 
my  learned  friend. 

Gentlemen,  my  learned  friend  has  addressed  you  with  great 
ability ;  and  unquestionably  with  great,  but  guarded  zeal,  on  behalf 
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of  his  clientfl.  This  his  duty  called  upon  him  to  do  ;  for  certainly 
the  best  exertion  of  his  great  abilities  was  due  to  them.  On  the 
other  hand,  your  attention  is  now  to  be  occupied  by  a  person  who 
must  address  you  upon  principles  which  forbid  him  to  have  any 
zeal  upon  the  subject. 

The  Attorney-General  of  the  country,  as  it  appears  to  me,  has  a 
public  duty  to  execute,  in  reference  to  which  he  ought  to  conceive 
that  he  has  properly  executed  that  duty,  if  he  has  brought  a  fit  and 
proper  accusation  before  a  jury^  and  has  proceeded  to  the  length  of 
nonestly  and  fairly  examining  the  several  circumstances  given  in 
evidence  in  support  of,  and  in  answer  to,  that  accusation ;  always 
recollecting  that  the  jury  will  finally  hear,  from  that  wisdom  which 
cannot  mislead  them,  the  true  inferences  that  will  arise  upon  facts 
which  have  been  given  in  evidence  on  both  sides.  They  will  hear 
it  from  a  person  unquestionably  less  prejudiced  than  I  can  be 
(though  I  nave  endeavoured  as  much  as  possible  to  guard  myself 
against  any  prejudice),  because  it  belongs  to  the  mind  of  man  to  be 
influenced  by  circumstances  which  one's  duty  as  a  prosecutor 
obliges  one  to  look  at  a  little  anxiously. 

Gentlemen,  having  been  charged  with  the  duty  of  laying  this 
important  case  before  you,  I  have  not  the  least  doubt  but  you  will 
discharge  the  duty  which  is  now  imposed  upon  you  with  a  full  and 
conscientious  regard  to  justice  ;  and  I  dismiss  here  all  the  observa- 
tions my  learned  friend  has  made  upon  the  high  rank  and  situation 
of  Lord  Thanet,  upon  the  respectable  situation  in  his  profession  of 
Mr  Fergusson,  and  of  the  situation  of  Mr  O'Brien ;  because  it  is 
quite  enough  for  me,  according  to  my  sense  of  duty,  to  say  this, 
that,  as  a  jury  sworn  to  make  a  true  deliverance,  you  are  not  to 
convict  any  of  them,  whatever  rank  or  situation  belongs  to  them, 
unless  you  are  conscientiously  satisfied  that  they  are  guilty.  You 
will  deliver  the  same  verdict  that  you  would  between  the  king  and 
defendants  of  any  other  description. 

Gentlemen,  what  has  fallen  from  the  last  witness  obliges  me  to 
take  the  character  of  the  proceeding  which  gives  rise  to  the  cause, 
from  his  friend  ;  who,  when  he  was  addressing  you  in  the  course  of 
this  afternoon,  said,  and  truly  said,  that  such  a  proceeding  in  a 
court  of  justice,  which  the  last  witness  represented  as  an  idle 
panic,  most  loudly  called  for  the  interposition  of  the  law.  That  wit- 
ness may  have  represented  those  transactions,  as  I  have  no  doubt 
he  did,  as  it  seemed  just  to  him  to  represent  them.  Certainly  I 
was  not  personally  present ;  but  I  was  within  hearing,  and  I  can 
say  that  that  gentleman  is  a  man  of  stronger  nerves  than  any  other 
man  in  this  country,  if  the  representation  ne  has  given  of  this  scene 
is  a  true  one.  By  a  true  one  I  do  not  mean  that  it  is  not  one  that 
the  gentleman  believes  to  be  true  ;  but  the  evidence  of  Mr  Justice 
Heath  gives  it  a  character  which  I  believe  every  man  in  the  county 


Digitized  by  VjOOQ IC 


THE  EARL  OF  THANET  AND  OTHEKS.  471 

of  Kent  who  was  present  would  give  it — ^namely,  that  it  was  a  pro- 
ceeding utterly  inconsistent  with  the  safe  administration  of  justice; 
that  it  was  attended  with  a  degree  of  indecency  and  tumult  that 
was  never  witnessed  in  a  court  of  justice  before,  and  I  trust  never 
will  be  witnessed  in  a  court  of  justice  again. 

Gtentlemen,  having  no  anxiety  about  the  fate  of  this  or  any  other 
cause,  except  so  far  as  it  is  fit  for  me  to  have  an  anxiety  founded 
upon  the  public  interests,  whenever  this  cause  comes  to  its  con- 
clusion, I  think  the  noble  peer,  the  defendant,  who  holds  a  situation 
high  in  this  country,  ought  to  join  with  all  his  fellow-subjects  in 
thankfully  acknowledging  that  the  Attorney-General,  having  reason- 
able accusing  evidence  to  lay  before  a  jury  (whether  it  is  satisfactory 
to  their  minds,  is  another  consideration),  should  show  to  the  country 
that  transactions  of  this  sort  shall  not  be  carried  on  without  being 
brought  under  the  notice  of  a  court  of  justice. 

Gentlemen,  accusations  of  all  sorts  are  tried  in  this  country  with 
great  propriety ;  but  if  you  acquit  a  man  of  treason,  is  a  man  to 
start  up  and  say  that  the  public  are  to  be  indignant  because  another 
warrant  has  been  issued  against  him.  I  remember  in  this  very 
court,  in  the  last  cause  that  was  tried  here  at  bar,  my  lord  exerted 
himself  with  great  v^our,  by  taking  immediate  notice  of  such  an 
insult  as  was  then  offered  to  the  court.  My  learned  friend  says, 
why  did  not  the  Judges,  who  were  present,  do  their  part,  by  taking 
notice  of  the  fact  at  the  moment  ?  I  will  give  the  answer  to  that : 
— The  Judges  of  the  country  are  but  men.  Although  they  are 
placed  in  high,  judicial,  and  honourable  situations,  yet  they  are 
placed  in  situations  in  which  they  are  to  see  that  their  conduct  is 
not  only  the  best  that  they  can  pursue,  but,  when  they  proceed  to 
acts  of  punishment,  that  their  conduct  is  perfectly  adapted  to  the 
subject  with  which  they  are  dealing.  If  the  five  Judges  upon  the 
bench  had  seen  this  as  an  idle  panic,  perhaps  those  Judges  would 
have  treated  it  as  an  idle  panic.  But  how  does  Mr  Justice  Heath, 
upon  whom  my  learned  friend  relies  so  much — how  does  he  mention 
the  scene  that  was  passing  ?  He  says  that  he  never  witnessed  such 
a  scene  before.  My  learned  friend  says,  I  might  have  called 
another  learned  Judge  as  a  witness ;  but  when  I  call  witnesses  who 
are  above  all  suspicion,  men  as  honourable  as  any  men  in  this 
country,  to  state  to  you  all  that  that  learned  Judge  would  have  had 
to  state  to  you,  I  think  I  shall  have  acted  neither  unfitly  for  the 
public  or  the  defendants.  But  with  reference  to  that  conversation 
(upon  which  I  must  farther  observe  by  and  bye)  that  has  been 
stated  by  Mr  Solicitor-Gkneral  and  by  Mr  Abbot  to  have  passed 
between  Mr  Justice  Lawrence  and  Lord  Thanet,  I  should  be  glad 
to  know  what  foundation  there  is  for  the  reasoning  of  my  learned 
friend,  that  Mr  Justice  Lawrence  ought  to  have  committed  or  at- 
tached Lord  Thanet.  I  think  I  am  entitled,  under  the  circum- 
stances of  the  evidence  in  this  case,  to  represent  him  as  perfectly 
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ignorant  of  those  causes  which  occasioned  so  much  confusion  in 
the  court. 

Mr  Erseine.  I  never  meant  to  say  so. 

Mr  Attobney-General.  My  learned  friend  certainly  did  not 
state  it  exactly  in  these  words ;  but  he  will,  I  am  sure,  excuse  me 
for  putting  him  in  mind  of  the  expression  he  made  use  of,  and  I 
shall  now  endeavour  to  repeat  the  very  words  he  used :  **  Mr 
Justice  Lawrence,  instead  of  asking  Lord  Thanet  to  do  him  a 
kindness,  should  have  attached  him." 

My  learned  friend  will  not,  I  am  sure,  interrupt  me  again  ;  for 
when  I  take  notice  of  anything  that  is  said  in  so  able  a  defence,  I 
do  not  mean  to  lav  it  down  that  counsel  are  to  be  responsible  for 
every  expression  that  hastily  falls  from  them  ;  but  expressions  may 
have  an  application  which  I  feel  it  my  duty  to  remove ;  and  I  only 
wish  to  set  right  one  of  the  most  respectable,  and  indeed  all  those 
respectable  characters  who  presided  on  the  bench  upon  that  day.  I 
shall,  therefore,  say  no  more  upon  that  subject 

Gentlemen,  the  question  is  now  before  you  ;  and  I  am  happy  to 
have  the  testimony  of  my  learned  friend  that,  taking  this  proceed- 
ing as  a  mere  proceeding  of  accusation,  it  is  a  highly  proper  one  ; 
and  when  I  state  that,  I  mean  to  state  merely  the  satisfaction  I 
feel  in  the  concurrence  of  his  opinion  with  my  own  judgment. 

Gentlemen,  having  said  this  much,  give  me  leave  to  concur  most 
fully  in  all  that  my  learned  friend  says  with  respect  to  the  bene- 
ficial effects  of  a  lenient  administration  of  the  law,  but  not  so 
lenient  as  to  make  the  law  ineffectual. 

Gentlemen,  it  was  hinted  to  me  before  my  learned  friend  b^an 
his  address  to  you,  that,  with  respect  to  two  of  the  defendants,  it 
might  be  consistent  with  the  interests  of  justice  that  the  trial  should 
end  there  ;  and  why  did  I  consent  to  that  ?  There  was  evidence 
to  go  to  the  jury,  as  against  Mr  Thompson ;  I  admit,  not  evidence 
to  convict  him — not  evidence,  perhaps,  with  respect  to  his  identity ; 
but  with  respect  to  Mr  Gunter  Browne  there  was  much  more  con- 
siderable evidence  to  go  to  you,  subject  still  to  the  question  of 
identity.  But  I  know  this,  that  the  great  interests  of  public  justice 
are  better  satisfied  by  not  pressing  for  conviction,  even  when  you 
can,  perhaps,  obtain  it,  if  you  think  there  are  doubts  whether  or 
not  you  ot^ht  to  obtain  it. 

Gentlemen,  another  circumstance  is,  that  I  thought  it  due  parti- 
cularly to  one  defendant,  with  respect  to  whom  I  think  this  the 
clearest  case — Mr  O'Brien.  I  wished  to  give  him  the  benefit  of 
Mr  Browne's  and  Mr  Thompson's  evidence,  if  he  thought  proper  to 
call  them,  with  respect  to  some  material  circumstances. 

Gentlemen,  attend  to  what  I  am  now  stating.  When  Mr 
Sheridan  is  asked  whether,  from  the  circumstances  that  fell  within 
his  observation,  he  believes  that  Lord  Thanet  and  Mr  Fergusson 
meant  to  favour  the  escape  of  Mr  O'Connor  ?  he  says :  From  the 
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fkcts  that  fell  within  my  observation,  I  answer  it  in  the  negative. 
So  I  say  in  this  case,  it  is  not  merely  (for  the  rules  of  evidence 
permit  one  so  to  state) — it  is  not  merely  from  what  does  appear  that 
a  jury  is  to  judge,  but  also  from  that  which  does  not  appear.  Now 
see  what  is  the  case  on  the  part  of  the  Crown  with  respect  to  Mr 
O'Brien.  In  the  first  place,  you  have  the  evidence  of  a  most 
honourable  person,  Mr  Serjeant  Shepherd.  My  learned  friend  says 
that  you,  gentlemen  of  the  jury,  are  not  to  attend  to  general 
questions,  such  as  "  Did  a  person  appear  to  do  so  and  so  ?"  but 
you  are  to  have  the  facts  as  the  grounds  upon  which  that  appear- 
ance is  inferred.  That  proposition  is  to  be  carried  this  length, 
that,  as  far  as  the  nature  of  the  transaction  will  admit,  instead  of 
giving  the  impression  of  your  mind,  as  collected  from  the  circum- 
stances, you  shall  give  the  circumstances  which  have  created  that 
impression.  I  am  sure  his  Lordship  will  remember,  that  in  the 
case  of  Kyd  Wake,  who  was  tried  for  that  detestable  riot  with 
respect  to  the  King  s  person,  a  question  was  put,  *'  Did  he  appear 
to  be  active  in  the  riot  ?'*  and  the  jury  concluded  that  which  they 
did  conclude  upon  that  circumstance ;  recollecting  that  the  nature 
of  the  transaction  was  such,  that  they  must  be  content  with  such 
an  answer.  And,  indeed,  my  learned  friends  themselves  put  the 
question  to  Mr  Smith  and  Mr  Warren — ^respectable  witnesses  un- 
questionably— "  Did  they  (the  defendants)  appear  to  encourage  the 
riots  ?"  But,  permit  me  to  say,  it  did  not  rest  so  with  Mr  Serjeant 
Shepherd ;  for  he  told  you  he  wished  to  give  you  the  evidence  upon 
which  he  formed  his  opinion.  Gentlemen,  you  will  next  observe 
that,  giving  Lord  Thanet  all  the  benefit  that  might  arise  upon  this 
statute  of  14  Geo.  III.  (upon  which  I  shall  say  a  word  by  and  bye), 
can  Mr  O'Brien  allege  anything  of  that  kind  ?  Rivett  has  told 
you  distinctly  (and  so  it  turns  out  from  Mr  Sheridan's  evidence) 
that  there  was  a  rumour  of  a  warrant,  which  created  so  much 
indignation  ;  Mr  Sheridan  admits  that  there  was  that  rumour,  but 
Mr  O'Brien  did  not  choose  to  rely  upon  that ;  he  wanted  to  know 
how  the  truth  of  the  rumour  was ;  and  accordingly,  in  the  presence 
of  Mr  Thompson,  a  member  of  Parliament,  he  did  make  inquiries 
of  Bivett,  and  coming  to  him,  as  Eivett  relates,  he,  Mr  O'Brien, 
proposed  a  bet.  He  says  that  Mr  O'Brien  then  went  back  again  to 
where  Mr  O'Connor  was;  there  was  some  conversation  between  them, 
and  when  the  verdict  is  brought  in  Mr  O'Connor  attempts  to  escape. 
Now,  I  ask  you,  as  honest  jurymen,  if  this  is  not  true,  why  is  it  not 
contradicted ;  and  if  it  is  true,  is  it  possible  to  acquit  Mr  O'Brien? 
Now,  with  respect  to  the  case  of  my  Lord  Thanet  and  the  case 
of  Mr  Fergusson,  gentlemen,  I  declare  to  you  most  solemnly  that 
I  respect  the  high  situation  of  the  one,  as  I  respect  the  professional 
situation  of  the  other ;  but  in  this  case,  gentlemen,  the  question, 
and  the  only  question,  is,  "  Did  they  make  a  riot?"  I  desire  that 
the  question  may  be  put  upon  its  true  merits.     My  learned  friend 
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says,  ''  It  is  a  most  extraordinary  thing,  that  in  snch  a  case  as  this, 
stating  that  there  was  a  general  riot,  we  have  not  been  able  to  fix 
the  name  of  any  other  rioter  with  these  five  defendants."  Has  my 
learned  friend  denied  that  it  was  a  general  riot?  Has  my 
learned  friend  denied  that  this  was  a  very  serious  riot,  affecting 
a  great  variety  of  persons  ?  Now,  though  he  is  bound  to  admit 
the  existence  of  a  riot,  my  learned  friend  is  just  as  much  at  a 
loss  to  find  the  names  of  the  other  persons  as  I  am ;  and  why  ? 
Because  the  circumstances  attending  the  transaction  are  such,  timt, 
if  you  will  not  attend  to  the  conduct  of  the  few  individuals  who  have 
been  pointed  out,  it  is  not  in  the  nature  of  things,  that  you  should 
bring  any  man  to  punishment  in  such  a  case.  Then  my  learned 
friend  says,  *'  What  motive  could  Ijord  Thanet  have  ? "  Mr 
O'Connor,  who  has  been  represented  as  an  extremely  judicious  man 
upon  some  occasions,  was  certainly  so  foolish  as  to  think  such  a 
project  as  this  might  have  been  practicable ;  but  is  it  in  fact  im- 
puted to  these  persons  that  they  meant  to  turn  Mr  O'Connor 
loose,  in  order  to  subvert  the  constitution  of  this  country  ?  (for  so 
my  learned  friend  states  it)  ;  and  to  do  all  this  mischief  which  he 
is  pleased  to  represent  to  you,  must  have  been  the  consequence  of 
Mr  O'Connor's  escape.  He  seems  to  have  forgot,  that  all  I  meant 
to  impute  (for  aught  I  know,  there  may  be  men  in  the  country  who 
know  more  of  it  than  I  do),  that  all  I  am  charging  upon  these  de- 
fendants is,  that  they  meant  to  rescue  Mr  O'Connor  from  any  farther 
demand  that  justice  might  have  upon  him.  Whether  Mr  O'Connor 
was  immediately  to  take  himself  out  of  this  country,  into  a  situation 
in  which  he  could  do  no  mischief,  or  whether  he  was  to  remain  in 
this  country  to  do  mischief,  is  a  question  with  which  I  have  no 
business — I  have  no  necessity  either  to  impute  to  the  noble  lord 
or  the  learned  gentleman  any  particular  knowledge  or  intention 
upon  that  subject.  Then  my  learned  friend  says,  "  Do  you  think 
persons  in  the  situation  in  which  these  two  defendants  are  (I  mean 
Lord  Thanet  and  Mr  Fergusson),  would  further  such  a  purpose  as 
this  ?"  Why,  gentlemen,  if  I  am  to  give  an  answer  to  this  ques- 
tion, I  am  bound  (for  I  would  not  have  brought  this  prosecution, 
if  I  had  not  thought  it  a  fit  question  for  the  decision  of  a  jury)  to 
speak  out  plainly  upon  the  subject ;  and  I  say,  fairly,  that  if  any 
man  had  asked  me  before  this  trial  was  over,  whether  Mr  Fergus- 
son  and  Lord  Thanet,  having  heard  the  particulars  of  the  evidence, 
would  not  have  removed  to  situations  where  they  could  not  have 
been  implicated  in  this  charge,  I  should  have  thought  the  imprud- 
ence of  doing  otherwise  so  great,  that  it  could  not  have  happened. 
Mr  Fergusson  knew  all  the  particulars  of  the  evidence,  and  so  did 
Lord  Tnanet,  because  he  heard  the  evidence  summed  up,  and  I 
cannot  help  feeling  here  some  degree  of  surprise,  when  the  question 
was  put  to  me,  upon  what  was  probable,  or  what  was  improbable, 
after  hearing  the  evidence  upon  that  trial 
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GeDtlemen,  that  there  was  a  riot  is  clear  beyond  all  doubt. 
Now  let  us  see  how  it  is  occasioned.  Mr  O'Brien  knew  of  this 
rumour,  at  the  time  the  application  was  made  to  the  Court,  by 
Rivett  and  Fugion.  He  was  aware,  that  Mr  O'Connor  was  not 
discharged.  He  learned,  and  Lord  Thanet  learned,  and  I  believe 
nobody  doubts  the  fact,  that  everybody  learned  this  circumstance, 
not  only  that  he  was  not  then  to  be  discharged  (with  reference  to 
which  I  am  happy  to  find  that  my  learned  friend  and  I  agree  upon 
the  point  of  law),  not  only  that  he  was  not  then  to  be  discharged,  but  it 
was  publicly  taught  to  everybody  in  court,  what  was  the  reason  and 
what  the  cause  for  which  his  discharge  was  to  be  withheld  from  him. 
And  here,  without  commenting  upon  that  measure,  which  is  sup- 
posed to  have  raised  so  much  indignation,  I  take  leave  to  say  most 
confidently,  that  it  does  not  belong  to  any  i)er8on,  of  any  rank  or 
situation  whatever,  to  interpose  in  the  execution  of  a  warrant,  upon 
his  notion  whether  the  magistrate  has  acted  ri^ht  or  wrong  in 
granting  it.  It  is  granted,  and  must  be  acted  upon.  If  the 
magistrate  has  acted  improperly,  the  law  of  the  country  is  not  so 
feeble  as  not  to  be  able  to  reach  the  misconduct  of  the  magistrate. 
If  every  man  is  to  judge  in  such  a  case,  surely  the  country  is  in  a 
situation  most  embarrassing,  most  difficult,  and  most  awful  (for, 
remember,  if  men  will  take  the  law  into  their  own  hands  where 
there  are  verdicts  of  acquittal,  they  may  where  there  are  verdicts 
of  guilty).  Well,  then,  the  parties  having  distinctly  learned,  that 
there  was  a  warrant,  and  having  been  authoritatively  told,  that  this 
warrant  having  issued,  Mr  O'Connor  was  not  to  be  discharged,  I 
shall  call  your  attention  to  what  I  take  to  be  the  few  circumstances 
that  must  decide  this  case.  Grentlemen,  If  you  please,  I  will  put 
it  so,  not  to  give  Rivett  any  credit,  if,  upon  any  other  part  of  the 
case,  he  is  contradicted  ;  but  I  should  do  that  with  great  reluct- 
ance, till  I  am  satisfied  that  he  is  not  worthy  of  credit.  But  I  will 
say  this,  that  you  may  reject  the  whole  of  the  evidence  of  Rivett, 
with  respect  to  Lord  Thanet  and  Mr  Fergusson,  out  of  the  case, 
and  say,  whether  out  of  the  negative  evidence  given  on  the  other 
side,  you  can  get  rid  of  the  facts  sworn  and  deposed  to  by  persons 
whose  characters  are  out  of  the  reach  of  the  breath  of  suspicion. 

In  the  first  place,  with  respect  to  the  evidence  of  somebody, 
whose  name  I  forget,  upon  the  trial  at  Maidstone,  a  witness  was 
asked,  whether  Mr  O'Connor  wished  to  favour  an  invasion  of 
Ireland  ?  He  said,  '*  Quite  the  contrary.''  So  here  a  witness  when  he 
was  asked  whether  Mr  Fergusson  appeared  to  be  favourable  to  this 
rescue,  he  said,  "  Quite  the  contrary."  This  was  a  much  stronger 
negation  than  that  of  the  Maidstone  witness;  but  upon  being 
asked  what  was  the  circumstance  from  which  he  infeiTed  that  Mr 
Fergusson  s  demeanour  was  quite  the  contrary  ?  he  says,  he  com- 
plained of  the  Bow  Street  officers'  coming  forward.  Now,  Mr 
Fergusson  must  have  known  them  to  be  Bow  Street  officers,  be- 
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cause  he  was  present  when  they  were  examined ;  and  being  a 
gentleman  who  wears  the  robe  that  I  wear,  he  could  not  but  under- 
stand that  they  were  not  to  be  disturbed,  because  they  were  ofl&cers. 
The  great  proof  of  his  demeanour  then  being  quite  the  contrary,  is, 
that  he  makes  a  complaint  of  these  persons  standing  between  the 

frisoner  and  the  jury;  whether  the  fact  was  so  or  not,  I  do  not 
now.  Mr  Grarrow  says,  he  apprehends,  from  the  state  of  the  court, 
it  could  not  be  at  that  period  of  the  trial  Then  what  is  the  answer 
to  that?  I  will  put  it  m  plain  intelligible  words: — If  Mr  Fergus- 
son  had  been  misled,  by  reading  the  statute  14  Greo.  III.,  which 
says,  *'  that  gaolers  shall  not  detain  prisoners  for  their  fees,  but 
that  they  shaS  be  discharged ;"  if  he  had  not  found  out  the  differ- 
ence between  a  verdict  of  not  guilty  and  that  judgment  which 
authorises  a  man  to  go  without  paying  his  fees ;  if  it  had  not  oc- 
curred to  him,  that,  when  this  discharge  is  given,  detainers  may  be 
lodged  in  civil  suits,  or  for  other  felonies,  I  hope  in  God  we  are  not 
so  revolutionised  as  to  contend  that  a  man  shall  not  be  charged 
with  two  treasons,  as  well  as  with  two  felonies.  Upon  Mr  Fergus- 
son  being  told,  that  there  was  this  warrant  (the  warrant  being 
publicly  exhibited),  it  is  not  for  me  to  examine  what  it  became 
Mr  Fergusson  to  do,  because  of  that  he  is  himself  the  judge.  But 
I  say,  if,  after  he  was  apprised  of  that,  he  took  any  part,  not  by 
positive  actual  conduct,  but  by  encouragement,  capable  of  being 
exhibited  to  the  understandings,  and  impressed  upon  the  minds  of 
the  jury,  as  such  (however  differently  persons  may  tell  their  stories, 
with  reference  to  certain  facts,  in  which  they  do  not  agree,  however 
strongly  individuals  may  speak  with  respect  to  facts  that  they  did 
not  observe,  however  negatively  they  may  say  they  did  not  see  this 
or  that,  and  they  do  not  think  it  possible,  and  so  forth) ;  if  there 
are  positive  circumstances  sworn,  which  amount  to  acts  of  encour- 
agement, which  a  jury  can  feel  and  act  upon,  they  must  look  to 
that  positive  evidence ;  and  if,  in  this  case,  gentlemen,  you  find  that 
positive  evidence  existing,  however  unwillmg  you  may  be  to  find 
such  a  verdict,  you  are  sworn,  upon  your  oaths,  to  give  a  verdict 
according  to  law  ;  and  you  must  find  a  verdict,  therefore,  in  sup- 
port of  this  information. 

Gentlemen,  I  will  not  go  into  a  detail  of  the  evidence,  which  you 
will  hear  from  his  lordship ;  but  with  reference  to  Lord  Thanet  and 
Mr  Fergusson,  I  cannot  part  with  the  evidence  given  by  Mr  Soli- 
citor-General ;  but  I  shall  first  make  this  observation  upon  the 
evidence  of  Mr  Serjeant  Shepherd,  to  whose  credit,  honour,  and 
accuracy  we  all  do  justice,  that  where  that  evidence  presses  upon 
Mr  O'Brien,  he  says,  that  **  Mr  O'Brien  having  turned  round  and 
looked  up  at  Mr  O'Connor,  it  made  an  impression  upon  his  mind;*' 
and  also  that,  ''  as  far  as  he  observed,  Lord  Thanet  was  defending 
himself."  He  judges,  therefore,  of  appearances,  both  with  reference 
to  Lord  Thanet  and  with  reference  to  Mr  O'Brien ;  and  what  he 
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gays  of  the  appearances  with  reference  to  Mr  O'Brien  certainly 
throws  a  great  degree  of  credit  upon  his  accuracy  when  he  speaks 
with  respect  to  Ix)rd  Thanet.     The  same  credit  is  due,  I  take  it, 
to  Mr  Solicitor-General ;  and  you  will  have  the  goodness  also  to 
attend  to  the  evidence  of  Mr  Hussey ;  for  if  you  believe  what  he 
states,  that  when  the  man  was  pressing  forward  to  execute  the 
warrant,  Lord  Thanet  inclined  towards  the  bar,  and  put  his  person 
in  the  way  ;  if  that  fact  is  proved  to  your  satisfaction,  Lord  Thanet 
is  guilty  upon  this  record.    And  if  other  facts  are  pi-oved  against 
Lord  Thanet,  and  similar  facts  are  proved  against  Mr  Fergusson, 
yon  must  decide  upon  all  the  evidence,  and  not  from  what  other 
men  did  not  see  or  observe ;   you  are  not  to  decide  upon  the 
eloquence  of   my  learned  friend,  but  upon  the  oaths  of  persons 
who  depose  positively  to  facts.    Then  my  learned  friend  made  an 
observation  upon  the  evidence  of  Mr  Solicitor-General,  with  refer- 
ence to  whom,  as  a  moral  character,  I  say  nothing,  because  he  is 
above  all  praise  that  I  can  bestow  upon  him.    I  have  no  doubt  that 
it  was  an  extremely  painful  thing  for  him  to  give  his  evidence  this 
day  ;  but  his  evidence  is  extremely  material,  because  he  speaks  to 
the  circumstance  of  Mr  Fergusson  crying  out  that  Mr  O'Connor 
was  discharged.     He  tells  you  the  pains  he  took  with  his  brother 
in  the  profession  to  tell  him  that  he  was  not  discharged ;  and  he 
speaks  to  the  warrant  being  produced,  and,  therefore,  there  was  a 
public  notice,  that  there  were  further  demands  of  justice  upon  Mr 
O'Connor.    He  states  upon  his  oath,  that  he  did  most  distinctly 
and  cautiously  attend  to  the  conduct  of  Mr  Fergusson  and  Mr 
O'Connor ;  and  then  he  says  this :  "  I  fixed  my  eye  upon  O'Con- 
nor, and  I  observed  Mr  Fergusson,  and  other  persons  whom  I  did 
not  know,  encouraging  Mr  O'Connor  to  go  over  the  bar."     En- 
couraging is  a  general  word  undoubtedly ;  but  it  is  a  word  which 
expresses  the  impression  which  facts  falling  under  his  eye  had 
made  upon  his  mmd ;  and  when  he  was  asked  what  he  meant  by 
encouragement,  he  describes  it  to  have  been  by  his  actions.    But 
he  not  only  gives  his  evidence  in  this  way  as  to  that  particular 
fact,  but  he  gives  it  also  with  a  caution,  which  entitles  it  to  the 
same  degree  of  credit  which  Mr  Serjeant  Shepherd's  evidence 
derives  from  its  accuracy ;  for  when  he  comes  to  speak  of  a  cir- 
cumstance, with  reference  to  which  he  is  not  certain,  he  tells  you, 
•*  Mr  O'Connor  jumped  over  the  bar,  and  Mr  Fergusson  turned 
himself  round  and  appeared  to  me  to  follow  Mr  O'Connor ;  but  I 
cannot  say  that  he  did."    He  qualifies  that  apprehension  in  his 
mind,  by  telling  you  that  he  may  be  mistaken,  and  then  he  gives 
you  the  reason  why  he  doubts  whether  that  apprehension  was  or 
was  not  justly  founded ;  and  he  finally  states  m  his  evidence  a 
circumstance  respecting  Lord  Thanet,  which  I  think  will  deserve  a 
great  deal  of  your  consideration.     Gentlemen,  a  learned  friend  of 
mine  behind  me,  Mr  Abbott,  has  told  you,  that  he  heard  Lord 
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Thanet  express  himself  in  the  manner  which  he  has  described,  and 
I  trust  I  shall  not  be  told  that  the  manner  of  an  expression  is  not 
evidence  of  the  import  of  the  mind  of  the  man  from  whose  mouth 
the  expression  flows.    He  states  to  you  the  circumstance  of  Mr 
Sheridan's  conversation  with  the   learned  Judge,  and  he    was 
struck  with  the  extreme  difference  of  the  manner  in  which  Mr 
Sheridan   expressed   himself   to  that  learned   Judge  from  the 
manner  in  which  Lord  Thanet  expressed  himself.    Am  I  to  be 
surprised  that  Lord  Thanet  could  be  engaged  in  such  a  project,  if 
I  can  believe,  that  he,  a  peer  of  the  realm,  made  use  of  such 
language  to  a  Judge  of  the  country,  that  '^  he  thought  it  fair,  that 
he,  the  prisoner,  should  have  a  run  for  it?" — ^a  run,  for  what? 
Why,  a  run  to  elude  justice  1 — a  run  to  get  out  of  the  hands  of  a 
court  of  justice — a  run  to  prevent  being  brought  to  justice ;  and 
this  is  the  sentiment  of  a  peer  of  the  realm — "  he  thought  it  fair 
to  have  a  run  for  it"    And,  considering  it  to  be  fair,  he  acted  upon 
that  apprehension  as  far  as  he  had  the  power  of  acting.    This  is 
a  circumstance  requiring  your  anxious  consideration.    Whether 
this  noble  peer  struck  Bivett  first,  which  I  do  not  find  Kivett  say 
that  he  did,  is  of  no  importance.    These  men  have  a  certain  temper 
and  degree  of  spirit  about  them,  which  might,  perhaps,  induce  them 
to  thrash  a  peer  more  than  anybody  else,  if  they  felt  themselves  ill- 
treated  ;  but  Mr  Rivett  may  take  this  advice  of  me — I  hope,  in 
future,  he  will  not  use  such  treatment  if  he  can  avoid  it.     But 
what  presses  upon  my  mind  is,  that  if  Lord  Thanet,  treated  in  the 
manner  he  was  by  Bivett,  had  no  connexion  with  this  project  of 
rescue ;  if  he  had  not,  either  from  the  circumstances  that  fell  under 
Mr  Sheridan's  observation,  or  from  other  circumstances,  manifested 
that  he  meant  there  should  be  a  rescue,  is  it  the  conduct  of  a  man 
of  considerable  situation — is  it  the  conduct  of  a  man  of  common 
sense,  instead  of  making  a  serious  complaint  upon  the  subject,  in- 
stead of  stating,  as  he  naturally  would  have  done,  '*  this  project  of 
rescuing  a  man  from  the  hands  of  justice  is  that  species  of  project 
which,  m  my  situation,  it  must  be  known  I  must  feel  to  be  incon- 
sistent with  propriety,  duty,  and  honour,  to  have  embarked  in  ?" 
On  the  contrary,  he  is  perfectly  neutral ;   no  complaint  is  made 
upon  the  subject.     It  appears  to  me,  that  if  I  had  been  struck  two 
or  three  times  by  that  officer,  the  manner  in  which  I  would  have 
acted  upon  that  occasion  would  certainly  not  have  been  to  have 
immediately  stated  that  "  it  was  fair  the  prisoner  should  have  a 
run  for  it,"  but  to  have  made  some  application  to  have  those 
punished  of  whose  conduct  I  had  a  right  to  complain.     Now,  this 
evidence  of  the  Solicitor-General  is  also  confirmed  by  Mr  Abbott, 
and  by  Mr  Serjeant  Shepherd,  who  states  to  you  what  Lord  Thanet 
did ;  and  he  states  it  to  you,  that  he  was  not  holding  up  his  hands 
for  the  purpose  of  rescuing  himself  from  the  pressure  of  the  mob, 
but  was  holding  up  his  hands  to  defend  himself  against  those  per- 
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sons  who  were  pursuing  Mr  O'Connor  ;  and  he  gives  his  evidence 
in  such  a  way  that  you  can  have  no  doubt  as  to  the  personal  con- 
duct of  Lord  Thanet.  Then,  when  you  have  heard  this  evidence  on 
the  part  of  the  prosecution,  I  mean  the  evidence  that  goes  to  prove 
positive  facts,  it  will  be  for  you  to  decide  whether  they  are  not  at 
all  reconcilable  with  the  negative  evidence  given  on  the  part  of  the 
defendants.  I  have  not  gone  into  the  whole  of  the  evidence,  be- 
cause I  feel  that  my  lord  has  a  painful  and  an  anxious  duty  to 
perform,  and  whatever  your  verdict  may  be,  I  am  confident  and 
sure  that  this  prosecution  will  have  been  very  beneficial  to  the 
country.  I  hope  and  trust  that  I  shall  never  see  such  another ; 
but  whenever  I  see  an  occasion  which  calls  for  it,  whilst  I  hold 
the  situation  which  I  have  the  honour  to  fill,  I  will  not  fail  to  insti- 
tute it. 

Gentlemen,  having  said  thus  much,  and  having  endeavoured  to 
discharge  myself  of  my  duty,  you  will  be  good  enough  to  say  what 
is  due  as  between  the  public  and  the  defendants. 


LORD  KENYON'S  CHARGE  TO  THE  JURY. 

Gentlemen  of  the  Jury, — If,  consistently  with  my  own  sense  of 
my  duty,  or  consistently  with  the  public  expectations — consistently 
with  the  expectations  of  the  bar  on  the  one  side,  and  the  other,  and 
with  your  expectations — 1  could  relieve  myself  from  going  through, 
in  detail,  all  the  particulars  of  this  case,  after  considerable  bodily 
and  mental  exertions  already,  I  should  certainly  save  myself  from 
a  great  deal  of  trouble.  But  I  will  not  shrink  from  the  discharge 
of  my  duty,  though  it  may  be  attended  with  labour  and  pain. 

This  is  a  case  of  the  first  importance.  I  do  not  remember  any 
case  that  ever  happened  in  my  time,  in  the  shape  of  a  misdemeanour, 
of  more  importance  to  the  public ;  and  it  has  been  conducted  in 
the  most  solemn  manner.  It  is  brought  before  the  whole  Court, 
assisted  by  a  jury  of  gentlemen  from  the  county  of  Kent,  taken 
from  the  highest  orders  of  the  people,  and  whose  educations  and 
stations  in  the  world  qualify  them  to  decide  causes  of  such  import- 
ance. It  is  usual,  in  causes  of  this  kind,  where  there  is  a  number 
of  defendants,  and  where  the  evidence  does  not  extend  sufficiently 
to  them  all,  to  submit  to  the  jury,  before  the  end  of  the  cause, 
whether  those  upon  whom  the  evidence  does  not  attach,  ought  not 
to  be  acquitted,  in  order  that  the  other  defendants  may  avail  them- 
selves of  their  evidence,  if  they  shall  think  proper.  It  was  with  a 
view  to  that  very  state  of  the  question  that  I  took  the  liberty  to 
submit  to  you,  that  two  of  the  defendants  ought  to  be  acquitted 
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before  the  other  defendants  produced  their  evidence ;  and  I  did  it 
with  a  view  that  the  others  might,  if  they  thought  fit,  appeal  to 
their  evidence,  to  show,  on  the  rest  of  the  case,  what  the  real  state 
and  justice  of  it  was. 

In  dispensing  the  criminal  justice  of  the  country,  we  have  some- 
times an  arduous  task  to  perform.  It  is  not  a  pleasant  thing,  most 
certainly,  to  condemn  any  one  of  our  fellow-creatures  to  punish- 
ment ;  but  those  who  are  intrusted  with  the  administration  of  the 
criminal  justice  of  a  country  must  summon  up  their  fortitude,  and 
render  justice  to  the  public,  as  well  as  justice  tempered  with  mercy 
to  the  mdividual.  I  have  the  authority  of  Lord  Hale,  one  of  the 
greatest  and  best  men  that  ever  lived,  for  saying,  that  juries  are  not 
to  overlook  the  evidence— that  they  are  not  to  forget  the  truth,  and 
to  give  way  to  false  mercy ;  but,  without  looking  to  the  right  hand 
or  the  left,  they  are  to  weigh  the  evidence  on  both  sides,  and  then, 
according  to  the  best  of  their  judraient  and  understanding,  to  do 
justice  to  the  public  as  well  as  to  the  defendants. 

Before  I  proceed  to  sum-up  the  evidence,  I  shall  only  make  one 
other  observation,  which  was  made  by  Mr  Whitbread  in  giving  his 
evidence,  the  tone  of  whose  voice  I  never  heard  before.  Having 
gone  through  his  evidence,  he  gave  us  this  legacy^  as  a  clue  to 
direct  us  in  the  decision  of  this  case — "  that,  in  a  scene  of  so  much 
confusion,  there  are  many  things  which  must  escape  the  observation 
of  every  individual."  Having  stated  thus  much  to  you,  I  will  now 
proceed  to  sum-up  the  evidence ;  and  when  I  have  done  that,  I 
shall  make  some  fiew  observations  on  it 

[His  lordship  here  summed-up  the  evidence  on  both  sides,  and 
then  proceeded  as  follows : — ] 

I  now  proceed  to  make  a  few  observations  of  my  own.  There  is 
no  occasion  to  give  you  my  authority,  or  the  authority  of  those  who 
hear  me,  upon  this  point.  There  is  no  doubt  that  the  prisoner  was 
not  entitled  to  be  discharged ;  for,  when  a  verdict  of  acquittal  is 
entered,  a  Judge  may  order  a  party  to  be  detained,  and  compel  him 
to  answer  other  charges  that  may  have  been  brought  against  him. 
On  this  point  there  is  no  difference  of  opinion ;  it  is  not  even  dis- 
puted at  the  bar.  The  case  is  clear  ;  and  there  is  no  doubt  upon 
earth  that  a  prisoner,  in  many  cases,  though  he  may  be  acquitted, 
as  in  the  case  of  an  appeal  of  murder,  cannot  be  discharged  though 
he  be  acquitted  of  the  murder. 

I  have  stated  the  evidence  on  the  one  side  and  the  other ;  and 
although  there  is  strong  contradictory  evidence,  yet  I  think  there 
is  a  great  deal  of  evidence  which  goes  in  support  of  tbe  charge. 
There  were  some  observations  made  by  the  learned  counsel  for  the 
defendants,  which,  perhaps,  were  not  altogether  warranted.  Counsel 
are  frequently  induced,  and  they  are  justified  in  taking  tbe  most 
favourable  view  of  their  clients'  case  ;  and  it  is  not  unfair  to  pass 
over  any  piece  of  evidence  they  find  difficult  to  deal  with,  provided 
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they  cite,  fairly  and  correctly,  those  parts  of  the  evidence  they 
comment  upon.  The  learned  counsel  for  the  defendants,  in  his 
remarks  on  the  evidence,  totally  forgot  the  evidence  of  Mr  Parker. 
If  his  evidence  is  to  be  believed,  and  I  know  no  reason  why  it  is 
not,  he  certainly  gave  important  evidence  in  support  of  this  charge 
—that  the  defendants  evidently  appeared  to  be  attempting  to  stop 
the  officers,  and  assisting  the  escape  of  Mr  O'Connor,  The  learned 
counsel  for  the  defendants  did  not  choose  to  deal  with  this  evidence, 
though  he  conducted  the  cause  with  all  possible  discretion,  abilities, 
and  eloquence.  As  I  have  before  observed,  there  is  apparently  a 
great  deal  of  contradiction  in  this  cause.  I  must  again  state  the 
observation  of  Mr  Whitbread,  and  which  was  obvious  if  he  had  not 
made  it,  that  **  in  such  a  scene  of  tumult  and  confusion,  many  things 
must  pass  which  escape  the  observation  of  every  individual."  But 
there  is  no  doubt  of  one  thing — one  thing  is  clear :  if  Kivett  had 
not  the  scuffle  which  he  swears  he  had  with  Mr  Fergusson  and  my 
Lord  Thanet,  and  if  he  did  not  wrench  a  stick  out  of  Mr  Fergusson's 
hand,  he  is  palpably  forsworn,  and  grossly  perjured.  For  him  there 
is  no  excuse  in  the  world.  What  motive  he  might  have  I  do  not 
know :  he  has  no  interest ;  and  in  weighing  the  testimony  of  wit- 
nesses, I  cannot  consider  the  rank  of  a  person,  nor  his  station.  It 
is  clear,  if  he  has  not  told  the  truth,  he  is  guilty  of  perjury.  In 
this  scene  of  tumult  men's  minds  must  have  been  greatly  distracted. 
It  is  for  you  to  say  what  degree  of  credit  you  wfll  give  to  all  the 
witnesses.  These  are  the  observations  I  have  to  make ;  and  I  should 
retire  from  my  duty  if  I  had  not  made  them  to  you. 

It  has  been  said,  in  the  course  of  this  cause,  that  it  was  against 
all  probability.  Was  it  probable  that  an  attempt  was  meditated 
to  effect  the  escape  of  a  person  such  as  Mr  O'Connor,  in  a  court  of 
jnstice,  in  a  large  town,  and  in  a  jpublic  part  of  that  town  ?  Was 
it  probable  that  this  man  himseli  should  attempt  that  which,  Mr 
Sheridan  said,  appeared  to  him  to  be  an  act  of  madness  P  Is  it 
most  likely  that  he  should  have  attempted  this  with  hopes  of  suc- 
cess, with  or  without  assistance  ?  This  is  matter  for  your  considera- 
tion. It  is  very  likelv  you  have  forestalled  all  the  observations  I 
have  made ;  but  still  it  was  not  less  my  duty  to  make  them.  The 
whole  of  this  case  is  for  your  decision.  It  is  a  case  in  which  the 
interests  of  the  individuals,  as  well  as  of  the  public,  are  highly  em- 
barked. 


At  eleven  o'clock  at  night  the  jury  retired ;  and  after  being  out 
about  an  hour,  they  returned  with  the  following  verdict : — 

The  Earl  of  Thanet,      )  r.^ 
Robert  Fergusson,  Esq.,  ]  ^^^y- 
Dennis  O'Brien,  Esq.,  Not  GwUty. 
VOL  n.  2  H 
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The  reader  being  now  possessed  of  the  arguments  of  the  counsel, 
the  whole  of  the  evidence,  and  the  sentiments  of  the  Court  upon 
both,  the  editor  refrains  from  any  observations  of  his  own  upon  the 
verdict :  but  he  feels  that  he  owes  it  to  the  Earl  of  Thanet  and  Mr 
Fergusson  to  add  what  was  said  by  themselves  in  tbeir  own  excul- 
pation when  brought  up  to  receive  judgment ;  and,  above  all, 
their  solemn  oaths  m  support  of  their  innocence.  It  was  certainly 
a  great  indulgence  in  the  Court  to  suffer  their  affidavits  to  be 
recorded,  because  strictly  speaking,  affidavits  that  cannot,  by  the 
practice  of  the  Court,  be  received  by  the  Judges  in  mitigation  of 
punishment,  as  opposing  the  truth  of  the  verdict,  cannot  be  per- 
mitted to  be  filed.  This  was,  however,  permitted  upon  the  present 
occasion. 


On  Friday,  the  3d  of  May,  Mr  Attomey-Gteneral  prayed  the 
judgment  of  the  Court. 

Lord^Kenyon  (to  Mr  Erskine).— Have  you  anything  to  say  for 
the  two  persons  convicted  ? 

Mr  Erskine.  The  cause  having  been  tried  at  bar,  your  lordships 
are  already  apprised  of  everything  I  could  have  to  offer.  I  believe 
Lord  Thanet  and  Mr  Fergusson  wish  to  say  something  to  your 
lordships. 

LORD  THANET. 

My  Lords, — Before  the  sentence  is  pronounced,  I  beg  leave  to 
address  a  few  words  to  the  Court — ^not  for  the  purpose  of  impeaching 
the  veracity  of  the  witnesses  for  the  prosecution,  or  of  arraigning 
the  propriety  of  the  verdict ;  on  those  points  I  shall  say  nothing. 
What  I  mean  to  submit  to  the  Court  is,  a  short,  distinct  narrative 
of  the  facts,  as  far  as  I  was  concerned  in  them. 

I  attended  the  trial  at  Maidstone  in  consequence  of  a  subpoena. 
When  I  had  given  my  evidence,  I  retired  from  the  court,  without 
any  intention  of  returning,  until  I  was  particularly  requested  to  be 
present  at  the  defence  made  by  Mr  Dsdias,  the  prisoners'  counsel. 
At  that  time  I  had  never  heard  of  the  existence  of  a  warrant  against 
Mr  O'Connor,  nor  of  any  design  to  secure  his  person,  if  he  i^ould 
be  acquitted.  The  place  I  sat  in  was  that  which  Mr  Dallas  had 
quitted,  when  he  removed  to  one  more  convenient  for  addressing 
the  jury.  While  sitting  there,  I  heard  for  the  first  time,  from  Mr 
Plumer,  that  he  had  reason  to  believe  there  was  a  warrant  to 
detain  Mr  O'Connor.  When  the  verdict  was  pronounced,  I  went 
into  the  solicitors'  box,  to  shake  hands  with  Mr  O'Connor,  which  I 
did  without  even  speaking  to  him.  Many  others  pressed  forwards, 
apparently  for  the  same  purpose.  Upon  a  call  for  silence  and  order 
from  the  bench,  or  from  one  of  the  officers  of  the  Court,  I  immedi- 
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ately  sat  down  on  the  seat  under  that  part  of  the  dock  where  Mr 
O'Connor  stood.  At  that  period  some  confnsion  arose,  from  several 
persons  attempting  to  get  towards  him,  one  of  whom  said  he  had  a 
warrant  to  apprehend  him,  for  which  he  appeared  to  me  to  be 
reprimanded  by  Mr  Justice  Boiler,  in  some  few  words,  which  I  did 
not  distinctly  hear.  The  moment  the  Judge  had  passed  sentence 
on  O'Coigly,  a  most  violent  pushing  b^an  from  the  farther  end  of 
the  seat  on  which  I  sat.  From  the  situation  I  was  in,  I  did  not 
perceive  that  Mr  O'Connor  was  attempting  to  escape.  He  was  a 
good  deal  above  me,  and  I  sat  with  my  back  to  him.  I  continued 
sitting  in  my  place,  until  several  persons  on  the  same  seat  were 
struck,  among  whom  I  imagine  Mr  Gunter  Browne  was  one,  from 
the  complaint  he  afterwards  made  of  ill-treatment,  but  whom  I 
never  saw  before  or  since  to  my  knowledge.  I  then  began  to  feel  the 
danger  I  wsd  in ;  but  the  tumult  increased  about  me  so  rapidly,  that 
I  was  unable  to  get  over  the  railing  before  me.  I  stood  up,  how- 
ever, and  used  all  the  efforts  in  my  power  to  go  towards  the  Judges, 
as  to  a  place  of  safety  ;  but  at  that  moment,  by  some  person  or  other, 
I  was  borne  down  on  the  table,  where  a  man  (I  afterwards  found  was 
Eivett)  struck  at  me  several  times  with  a  stick,  which  I  warded  off, 
as  well  as  I  was  able,  with  a  small  walking-stick.  Eivett,  as  he 
struck  me,  charged  me  with  striking  him  first,  which  I  denied,  and 
called  out  to  him,  as  loud  as  I  could,  that  I  had  not  struck  him. 

I  have  now  detailed,  as  clearly  as  I  am  able,  my  situation  and 
conduct  during  the  disturbance  ;  and  I  do  most  solemnly  declare 
on  my  word  of  honour,  which  I  have  been  always  taught  to  consider 
as  equally  sacred  with  the  obligation  of  an  oath,  and  am  ready  to 
confirm  by  my  oath  if  I  am  permitted  to  do  so,  that  I  never  did 
any  one  act  but  what  was  strictly  in  defence  of  my  person.  It  is 
not  at  all  unlikely,  that,  in  such  a  scene  of  confusion,  I  might  have 
pushed  others,  who  pressed  against  me,  to  save  myself  from  being 
thrown  down ;  but  1  most  solemnly  deny  that  I  lifted  my  hand  or 
stick  offensively,  or  used  any  kind  of  violence  to  any  person.  I 
declare  upon  my  word  of  honour,  that  I  knew  nothing  of  the  exist- 
ence of  a  warrant  to  detaia  Mr  O'Connor,  until  I  heard  it  from 
Mr  Plumer ;  and  that,  even  then,  it  never  entered  into  my  mind 
that  it  was  to  be  served  upon  him  in  the  court,  until  some  person 
called  out  that  he  had  a  warrant.  I  declare  upon  my  word  of 
honour  that  the  obstruction  which  the  officers  met  with  on  the 
seat  where  I  sat  was  perfectly  unintentional  on  my  part,  and  was 
solely  owing  to  the  situation  I  was  in  ;  that  I  did  nothing  offen- 
sively, but,  on  the  contrary,  was  violently  attacked  and  assaulted ; 
and  that  I  retired  from  the  scene  of  confusion  as  soon  as  I  was  able. 
And,  finally,  I  do  most  solemnly  declare  upon  my  word  of  honour, 
that  I  did  not  concert  with  any  person  the  rescue  of  Mr  O'Connor, 
by  violence,  or  by  any  other  means  whatsoever  ;  that  I  had  no  idea 
of  doing  it  alone ;  and  that  I  was  not  privy  to  any  consultation  of 
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other  persons,  either  for  the  purpose  of  rescuing  Mr  O'Connor 
out  of  the  custody  of  the  Court,  or  of  preventing  the  execution  of 
the  warrant 

As  I  hold  myself  bound  to  state  fairly,  not  only  what  I  did,  but 
what  I  said,  as  far  as  it  is  in  my  power  to  recollect  what  passed, 
with  the  agitation  of  such  a  tumult  on  my  mind,  I  acknowledge 
that  some  words  may  have  escaped  me,  which  I  ought  not  to^  have 
spoken.  I  am  charged  with  having  said,  **  that  I  thought  it  fair 
that  he  should  have  a  run  for  it."  I  will  not  dispute  about  the 
exact  words,  I  confess  they  were  extremely  inconsiderate.  Some 
allowance,  however,  I  think,  may  be  made  for  the  instant  feelings 
of  a  man  so  ill-treated  as  I  had  been. 

My  Lords,  I  am  not  sanguine  enough  to  expect  any  immediate 
advantage  from  these  declarations.  I  know  they  will  not  avail  me 
against  the  verdict ;  but  the  truth  of  them  will  not  be  suspected  by 
those  who  know  me  ;  and  hereafter,  when  all  the  circumstances  of 
this  transaction  shall  be  coolly  reconsidered,  I  am  confident  they 
will  have  weight  with  the  public. 

My  Lord,  I  have  an  affidavit  prepared,  if  your  Lordship  will 
accept  of  it. 

Lord  Kenton.  To  the  same  effect  ? 

Lord  Thanet.  Yes,  my  lord. 

Lord  Kenton.  We  cannot  here  receive  an  affidavit  against  the 
verdict  of  a  jury ;  but  I  believe  it  may  be  ordered  to  be  filed.  I 
believe  there  is  no  objecti<Hi  to  that. 

Mr  Erskine.  I  believe  there  is  not,  my  lord. 

It  was  ordered  to  be  filed. 

AFFIDAVIT. 

The  defendant,  the  Earl  of  Thanet,  maketh  oath,  and  saith  that 
he  attended  at  the  Special  Commission  held  at  Maidstone,  in  the 
county  of  Kent,  for  the  trial  of  Arthur  O'Connor,  Esq.,  and  others, 
for  high  treason,  in  consequence  of  a  subpoena  served  upon  him,  to 
give  evidence  on  behalf  of  the  said  Arthur  O'Connor,  and  winch 
was  the  sole  cause  of  his  attending  at  the  said  trial ;  and  he  saith, 
that  after  he  had  given  his  evidence,  he  retired  from  the  court,  and 
had  no  intention  of  returning  thereto,  till  he  was  particularly 
pressed  to  be  present  to  hear  the  defence  of  the  counsel  for  the 
prisoners — ^merely  as  a  matter  of  attention  and  countenance  to  the 
said  Arthur  O'Connor,  who  was  his  acquaintance ;  and  he  further 
saith,  that  at  that  time  he  had  no  knowledge  whatever  of  the 
existence  of  any  warrant  against  the  said  Arthur  O'Connor,  nor  of 
any  intention  of  securing  his  person,  if  he  should  be  acquitted  on 
the  indictment.  And  this  deponent  further  saith,  that  he  sat  in 
the  place  which  Mr  Dallas  haa  left,  when  he  went  to  a  more  con- 
venient one,  for  the  purpose  of  addressing  the  jury ;  and  that, 
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whilst  he  was  sitting  there,  he  for  the  first  time  heard  from  Mr 
Plumer  that  he  had  reason  to  helieve  there  was  a  warrant  to  detain 
Mr  O'Connor  ;  and  this  deponent  Airther  saith,  that  on  the  verdicts 
being  pronounced,  he  stepped  into  the  solicitors'  seat  to  shake  hands 
with  Mr  O'Connor,  which  he  did  without  even  speaking  to  him, 
and  without  any  other  motive  than  that  of  congratulating  him  as  a 
friend  on  his  acquittal,  at  which  time  many  others  were  coming  to 
the  same  place  where  this  deponent  was ;  that  upon  a  call  for  order 
and  silence  from  the  bench,  or  from  one  of  the  officers  of  the  Court, 
he  immediately  sat  down  on  the  seat  under  that  part  of  the  dock 
where  Mr  O'Connor  stood,  and  at  that  period  a  slight  confusion 
arose  from  several  persons  attempting  to  get  towards  Mr  O'Connor, 
one  of  whom  said  he  had  a  warrant  to  apprehend  him,  for  which 
he  appeared  to  be  reprimanded  by  the  Honourable  Sir  Francis 
Buller  in  a  few  words,  which  this  deponent  did  not  distinctly  hear. 
And  this  deponent  further  saith,  that  at  the  moment  the  Judge 
had  passed  sentence  of  death  on  O'Coigly,  the  most  violent  pushing 
b^n  on  the  seat  on  which  he  sat  (this  deponent  not  observing 
that  Mr  O'Connor  was  attempting  to  get  away),  and  he  continued 
sitting  in  his  place  till  several  persons  on  the  same  seat  were  struck, 
and  amongst  whom  he  believes  was  Mr  Gunter  Browne,  whom  he 
never  before  or  since  had  seen,  to  his  knowledge ;  and  from  that 
moment  this  deponent  began  to  feel  the  danger  he  was  in,  the 
tumult  about  him  increasing  so  rapidly  that  he  was  unable  to  get 
over  the  railing  before  him  ;  that,  however,  he  stood  up,  and  used 
all  the  efforts  in  his  power  to  go  towards  the  Judges,  as  a  place  of 
safety ;  but  he  was  mstantly  pushed  down  on  the  table,  when  a 
man,  whom  he  has  since  found  was  John  Bivett,  struck  at  him 
several  times  with  a  stick,  which  blows  he  warded  off  as  well  as  he 
was  able  with  a  small  walking-stick,  the  said  Kivett  charging  this 
deponent,  as  he  struck  at  him,  with  striking  him  first,  which  this 
deponent  denied,  calling  out  at  the  same  time  as  loud  as  he  could 
that  he  had  not  struck  him.  And  this  deponent  further  saith,  that 
he  never  did,  during  the  said  disturbance,  any  one  act  but  what 
was  strictly  in  the  defence  of  his  person,  though  he  admits  that  he 
might  have  pushed  several  persons  that  pushed  against  him,  to 
prevent  his  being  thrown  down,  but  that  he  did  not  lift  hand  or 
stick,  or  use  any  violence  whatsoever,  to  the  said  John  Kivett,  or 
any  other  persoa  And  this  deponent  positively  saith,  that  he  was 
not  privy  to,  or  acquainted  with,  the  existence  of  any  warrant  to 
detam  the  said  Arthur  O'Connor,  imtil  he  heard  of  such  warrant 
from  Mr  Plumer,  as  before  set  forth ;  and  that  it  never  entered 
into  his  mind  that  it  was  to  be  served  upon  him  in  Court,  until  the 
person  before  mentioned  called  out  that  he  had  a  warrant.  And 
this  deponent  further  saith,  that  the  obstruction  the  officer  met 
with  on  the  seat  on  which  this  deponent  sat  was  perfectly  unin- 
tentional on  his  part,  and  solely  owing  to  the  unfortunate  situation 
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in  which  he  had  accidentally  placed  himself,  as  the  seat  was  so 
narrow  that  it  was  with  great  difficulty  any  person  could  pass  that 
way.  And  this  depon^t  further  saith,  that  he  did  nothing  with 
intention  to  offend  the  Court,  or  any  other  person ;  but,  on  the 
contrary,  he  was  yioleotly  attacked  and  assaulted ;  and  that  he  re- 
tired from  the  scene  of  confusion  as  soon  as  he  was  able.  And  this 
deponent  further  saith,  that  he  doth  most  solemnly  upon  his  oath 
declare,  that  he  had  not  consulted,  concerted,  or  advised  with  any 
other  person  or  persons  whomsoeyer,  to  favour  the  escape  of  the 
said  Arthur  O'Connor,  either  by  violence,  or  any  other  means  what- 
soever ;  and  that  he  had  no  idea  of  doing  it  alone ;  and  that  he  was 
not  privy  to  the  consultation  or  agreement  of  any  other  person  or 
persons,  either  for  the  purpose  of  rescuing  the  said  Arthur 
O'Connor  out  of  the  custody  he  then  was  in,  or  preventing  the 
execution  of  any  other  warrant  upon  Imn. 


Sworn  in  Court  the  3d  of  May  1799. 
By  the  Court 


Thanet. 


MR  FEBGUSSON. 


Mt  Lobds, — ^I  have  nothing  to  offer  to  your  lordships,  either  with 
respect  to  the  charge  itself,  me  manner  in  which  it  was  proved,  or 
with  respect  to  my  own  peculiar  situation,  upon  which  your 
lordships'  judgment,  whatever  it  may  be,  must  make  a  deep  and 
lasting  impression.  I  cannot  so  soon  have  forgotten  the  manner 
in  which  these  topics  were  urged  in  your  lor&hips'  presence,  in 
the  course  of  that  defmce  which  was  made  for  me  by  the  most 
zealous  of  friends,  the  most  able  and  eloquent  of  m^i. 

I  gladly,  however,  avail  myself  of  the  privilege  of  addressing 
your  lordships,  because  it  enables  me  thus  pubucly  to  say,  that 
whatever  be  the  political  opinions  which  some  may  choose  to  ascribe 
to  me — whatever  be  those  which  I  do  in  &ct  entertain, — opinions 
which  I  believe  to  be  strictly  consonant  to  the  best  principles  of 
the  law  and  constitution  of  my  country  ;  but  whatever  be  these 
opinions — ^whatever,  even,  my  lords,  be  the  appearances  against 
me,  standing  where  I  now  do— still  I  can  with  truth  and  sincerity 
declare,  that  there  is  no  man  who  hears  me  who  is  more  deeply 
impressed  with  a  sense  of  the  respect  which  is  due  to  the  adminis- 
tration of  justice,  of  the  strict  obedience  which  should  be  paid  to 
the^  nroceedings  of  its  courts,  and  of  the  honour  and  reverence 
which  should  ever  attend  the  persons  of  its  Judges.  Weak,  indeed, 
must  be  the  opinions,  or  wicsed  must  be  the  views,  of  that  man 
who  wishes  to  degrade  the  authority  of  the  law ;  for,  without  it, 
not  one  of  the  blessings  of  society  can  have  security  for  one  moment- 
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My  Lords,  I  can  safely  acquit  myself  of  this  part  of  the  charge, 
because  my  reason,  as  well  as  my  conscience,  tells  me  it  is  the  last 
offence  I  am  capable  of  committiug. 

I  appear,  however,  before  your  lordships,  to  receive  that  judg- 
ment which  your  duty  calls  upon  you  to  pronounce,  in  consequence 
of  the  verdict  of  a  jury.  That  verdict  I  do  not  mean  to  arraign : 
it  was  ^ven  on  contradictory  evidence,  the  value  and  balance  of 
which  it  was  the  peculiar  province  of  the  jury  to  weigh  and  to 
decide. 

But  if  your  lordships'  long  practice  in  courts  of  justice  shall 
have  shown  you  the  fallibility  of  human  testimony — if  it  shall  have 
shown  you  still  more  the  fallibility  of  human  judgment  founded 
upon  human  testimony,  I  hope  I  may  meet  with  your  indulgence, 
if  I  here  make  a  solemn  declaration  of  that  with  respect  to  which 
I  alone  cannot  be  mistaken. 

My  Lords,  upon  the  occasion  which  has  given  rise  to  these  pro- 
ceediugs,  I  was  of  counsel  for  one  of  the  prisoners  who  was  tried  at 
Maidstone.  I  was  seated  in  the  place  which  was  allotted  for  the 
counsel  for  the  prisoners ;  and  being  wholly  engaged  in  the  dis- 
charge of  my  duty,  I  solemnly  aver,  that  whatever  might  be  the 
previous  consultations  or  conversations  of  others  with  respect  to  the 
practicability  or  impracticability  of  a.  rescue,  I  never  had  even 
heard  the  rumour  that  a  fresh  warrant  was  in  existence,  until  after 
the  jury  had  retired  to  consider  of  their  verdict.  It  was  not  till 
after  they  had  so  retired,  and  very  shortly  before  they  returned  into 
court,  that  I  learned  that  circumstance.  I  was  in  my  place,  seated 
where  I  had  been  during  the  greater  part  of  the  day,  at  the  moment 
when  the  verdict  was  delivefSl ;  and  I  do  most  solemnly  aver,  that 
from  that  moment  until  I  was  pressed  upon  by  the  crowd,  I  did 
not  stir  from  that  seat.  I  do  further  declare,  that  when  I  was 
forced  upon  the  table,  I  used  no  violence  to  any  one  ;  that  the  whole 
of  my  endeavours  went  to  allay  the  ferment,  and  to  reniove  those 
of  my  friends  whom  I  loved  and  regarded,  from  the  scene  of  dis- 
turbance, in  order  that  they  might  not  be  implicated  in  any  charge 
that  might  afterwards  be  brought  against  those  who  were  the 
authors  of  it. 

I  can  therefore  say,  in  the  presence  of  this  Court,  and  under  the 
eyes  of  my  countrymen — that  which,  in  the  name  of  my  God,  I 
nave  already  sworn — that  I  am  innocent  of  this  charge. 

Here  Mr  Fergusson  put  in  an  affidavit,  which  he  had  previously 
sworn. 

'    AFFIDAVIT.     ' 

Robert  Fergusson,  of  Lincoln's  Inn,  Esquire,  one  of  the  said  de- 
fendants, maketh  oath,  and  saith,  that  he  was  of  counsel  assigned 
by  the  Court  for  John  AUen,  one  of  the  prisoners  indicted  with 
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Arthur  O'Connor  for  high  treason,  at  a  Special  Session  held  at 
Maidstone  in  May  last,  and  that  as  such  counsel  he  was  employed 
in  court  during  the  whole  of  the  day,  in  the  night  of  which  the 
riot  charged  in  the  information  took  place  ;  he  saith,  that  he 
neither  knew,  or  had  heard,  of  any  fresh  warrant  against  the  said 
Arthur  O'Connor,  until  the  jury  had  gone  to  consider  of  their 
verdict,  and  very  shortly  befoue  they  returned  to  deliver  it  And 
this  dq)onent  further  saith,  that  he  was  in  the  place  allotted  to  him 
as  counsel  when  the  jury  returned  into  court  with  their  verdict ; 
and  that  about  that  tune  he  complained  to  the  Court  of  the  inter- 
ruption which  was  given  to  its  proceedings  by  the  violence  of  a 
Ssrson  who  was  pressing  forward  between  the  prisoners  and  the 
ourt ;  and  that  upon  the  complaint  of  this  deponent  Mr  Justice 
Buller  ordered  the  said  person  to  be  quiet.  And  this  deponent 
further  saith,  that  from  the  time  when  the  jury  returned  with  their 
verdict  until  after  sentence  was  pronounced,  and  the  disturbance 
began,  the  said  deponent  remained  in  his  place  as  counsel,  and  did 
not  leave  it  imtil  compelled  by  the  violence  of  those  who  pressed 
ujjon  him  from  the  bench  behind.  And  this  deponent  further 
saith,  that  when  forced  upon  the  table,  he  used  no  violence  to  any 
one,  but  used  every  means  in  his  power  to  allay  the  ferment,  and 
save  the  Earl  of  Thanet  from  the  blows  of  John  Rivett,  without 
offering  any  violence  to  the  said  John  Bivett.  And  this  deponent 
further  saith,  that  he  had  not,  during  any  part  of  the  disturbance, 
any  stick,  sword,  or  other  weapon  in  his  hand,  and  that  he  did  not 
use  or  oflTer  violence  to  any  one.  And  this  deponent  further  saith, 
that  he  neither  attempted  to  rescue  the  said  Arthur  O'Connor,  nor 
did  he  at  any  time  agree  with  others  to  attempt  such  rescue,  nor 
was  he  in  any  way  aiding  or  assisting,  nor  did  he  at  any  time  agree 
with  others  to  aid  or  assist  the  said  Arthur  O'Connor,  in  any  at- 
tempt to  be  made  by  him  to  escape. 

BOBERT  FjSBaUBSON. 

Sworn  in  Court  the  3d  day  of  May  1799. 
By  the  Court. 


On  the  1st  of  June  the  Court  gave  judgment. 

The  Earl  of  Thanet  was  fined  a  thousand  pounds,  and  imprisoned 
for  a  year  in  the  Tower. 

Mr  Fergusson  an  hundred  pounds,  and  imprisoned  for  the  same 
period  in  the  King's  Bench  Prison. 
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SPEECH  for  James  Hadfield,  in  the  Court  of  Kings  Bench,  on 
a  trial  at  Bar,  26tt  of  April  1800,  on  a  charge  of  High 
Threason^for  shooting  at  the  King. 


THE  SUBJECT. 

Thb  occasion  of  the  trial  of  James  Hadfield  for  liigli  treason,  in  shooting 
at  the  King,  at  Drury  Lane  playhouse,  is  too  well  remembered  to  require 
much  preface.  All  the  facts,  besides,  which  led  to  the  prosecution,  and 
which  ended  in  the  acquittal  of  the  defendant,  on  the  ground  of  his 
having  committed  the  act  under  the  dominion  of  insanity,  are  fully  de- 
tailed in  the  following  defence  by  his  counsel. 

The  successful  issue  of  this  trial,  notwithstanding  the  warm  and  just 
interest  which  the  whole  nation  took  in  the  life  of  a  prince  who  had 
reigned  in  their  affections  for  so  many  years,  must  ever  be  considered 
as  a  most  striking  instance  of  that  cool,  deliberate,  and  impartial  adminis- 
tration of  justice,  which,  since  the  glorious  Revolution  (for  we  can  go 
no  higher),  has  distinguished  this  country.  What  renders  this  speech  the 
more  interesting  and  important  is  the  few  instances  which  have  occurred 
in  our  courts  where  it  has  become  necessary  to  consider,  and  with  the 
utmost  precision  to  determine,  in  what  cases  mental  derangement  ought  to 
be  held  to  emancipate  such  unhappy  persons  from  responsibility  to  the 
laws  for  acts  of  great  atrocity  and  violence.  It  is  by  no  means  every  de- 
parture from  sound  reason  and  intellect — though  sufficient  to  ground  a 
commission  of  lunacy,  and  to  deprive  an  individual  of  the  management  of 
his  concerns — that  would  deliver  him  from  an  indictment  of  murder,  or 
other  criminal  act  of  violenca  The  act  itself  must  appear  to  have  been  com- 
mitted under  the  full  dominion  of  insanity;  and  Lord  Erskine,  there- 
fore, took  his  stand  upon  the  surest  and  safest  ground  as  it  related 
to  the  safety  of  the  public,  and,  therefore,  the  surest  and  safest  for 
the  unhappy  prisoner.  Having,  probably,  a  full  security  in  bringing  his 
case  within  his  principle,  as  appeared  by  the  result  of  ihe  trial,  he  took 
his  claim  of  impunity  as  low  as  possible,  and  properly  maintained  the 
privilege  of  indemnity  for  those  distempered  persons  only  who  commit 
crimes  under  the  dominion  of  morbid  deltisions,  but  by  no  means  extending 
to  those  whose  insanity,  Mhout  delusion,  is  principally  characterised  by 
violmce  and  turbulent  pasdon.  The  principle  is  of  the  utmost  importance, 
and  the  more  so  from  the  assent  which  it  received  from  the  Court  of  King's 
Bench  on  a  solemn  trial  at  the  bar.  Lord  Kenyon  appeared  much  against 
the  prisoner,  in  the  course  of  the  evidence  for  the  Crown ;  but  after  the 
disclosure  of  the  principle  on  which  his  defence  was  grounded,  and  the 
statement  of  the  evidence  which  would  be  given  to  support  it,  he  became 
convinced,  as  it  was  proceeded  on ;  and  on  its  coming  up  to  the  principal 
facts  detailed  in  the  following  speech,  his  lordship,  with  that  justice  and 
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feeling  whicli  eminently  marked  his  character,  delivered  his  opinion  to  the 
Attorney-General  (as  the  opinion  of  the  whole  Court),  that  the  trial  should 
not  be  further  proceeded  in ;  which  being  acquiesced  in  by  the  present  Lord 
Redesdale,  then  Attorney-General,  and  the  other  counsel  for  the  Crown,  no 
reply  was  made  to  the  prisoner's  defence — and  he  was  acquitted. 

It  was  said  at  the  time  that  the  very  learned  counsel  for  the  Crown 
were  not  entirely  satisfied  with  the  view  taken  of  the  case  by  the  Court 
(but  of  the  truth  of  which  we  have  no  means  of  information).  Be  that, 
however,  as  it  may — it  is  one  of  the  noblest  features  in  the  practice  of  our 
criminal  law  that,  although  counsel  are  by  no  means  bound  to  acquiesce 
in  an  opinion  by  the  Judges  adverse  to  a  prisoner  upon  a  capital  trial, 
yet  when  the  opinion  is  in  favour  of  life — above  all — upon  the  view  taken 
even  by  a  single  Judge,  much  more  by  a  whole  Court,  upon  the  evidence 
for  the  party  acciued,  it  would  not  be  considered  consonant  to  the  mild 
characteristic  of  our  laws  for  the  ministers  of  the  Crown  to  step  beyond 
the  Judges  in  the  demand  of  criminal  justice. 

THE  SPEECH. 

Gentlemen  of  the  Jury, — The  scene  which  we  are  engaged  in, 
and  the  duty  which  I  am  not  merely  privileged,  but  appointed,  by 
the  authority  of  the  Court  to  perform,  exhibits  to  the  whole  civilised 
world  a  perpetual  monument  of  our  national  justice. 

The  transaction,  indeed,  in  every  part  of  it,  as  it  stands  recorded 
in  the  evidence  already  before  us,  places  our  country  and  its  govern- 
ment, and  its  inhabitants,  upon  the  highest  pinnacle  of  humaii 
elevation.  It  appears  that,  upon  the  15th  day  of  May  last,  his 
Majesty,  after  a  reign  of  forty  years,  not  merely  m  sovereign  pow^r, 
but  spontaneously  m  the  very  hearts  of  his  people,  was  opemy  shot 
at  (or  to  all  appearance  shot  at,)  in  a  public  theatre  in  the  centre 
of  his  capital,  and  amidst  the  loyal  plaudits  of  his  sul^ects,  yet  not 
a  Mir  of  (he  head  of  the  supposed  assassin  toas  totiched.  In  tbis 
unparalleled  scene  of  calm  forbearance,  the  King  himself,  though 
he  stood  first  in  personal  interest  and  feeling,  as  well  as  in  command, 
was  a  singular  and  fortunate  example.  The  least  appearance  of 
emotion  on  the  part  of  that  august  personage  must  unavoidably 
have  produced  a  scene  quite  different,  and  far  less  honourable  than 
the  Court  is  now  witnessing ;  but  his  Majesty  remained  unmoved, 
and  the  person  apparently  offending  was  only  secured,  without  in- 
juiT  or  reproach,  for  the  business  of  this  day. 

Gentlemen,  I  agree  with  the  Attorney-General  (indeed,  there  can 
be  no  possible  doubt),  that  if  the  same  pistol  had  been  maliciously 
fired  by  the  prisoner  in  the  same  theatre  at  the  meanest  man  within 
its  walls,  he  would  have  been  brought  to  immediate  trial,  and,  if 
guilty,  to  inunediate  execution.  He  would  have  heard  the  charge 
against  him  for  the  first  time  when  the  indictment  was  read  upon 
his  arraignment  He  would  have  been  a  stranger  to  the  names  and 
even  to  the  existence  of  those  who  were  to  sit  in  judgment  upon 
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him,  and  of  those  who  were  to  be  the  witnesses  against  him.  But 
upon  the  charge  of  even  this  murderous  attack  upon  the  King  him- 
self, he  is  covered  all  over  with  the  armour  of  the  law.  He  has 
been  provided  with  counsel  by  the  King's  own  Judges,  and  not  of 
(heir  choice,  but  of  his  own.  He  has  had  a  copy  of  the  indictment 
ten  days  before  this  trial.  He  has  had  the  names,  descri{)tions, 
and  abodes  of  all  the  jurors  returned  to  the  Court;  and  the  highest 
privil^e  of  peremptory  challenges  derived  from,  and  safely  directed 
oy  that  indulgence.  He  has  had  the  same  description  of  every 
witness  who  could  be  received  to  accuse  him.  And  there  must  at 
this  hour  be  ttvice  the  testimony  against  him  as  would  be  legally 
competent  to  establish  his  guilt  on  a  similar  prosecution  by  the 
meanest  and  most  helpless  of  mankind. 

Gentlemen,  when  this  melancholy  catastrophe  happened,  and  the 
prisoner  was  arraigned  for  trial,  I  remember  to  have  said  to  some 
now  present  that  it  was,  at  first  view,  difficult  to  bring  those  indul- 
gent exceptions  to  the  general  rules  of  trial  within  the  principle 
which  dictated  them  to  our  humane  ancestors  in  cases  of  treasons 
against  the  political  government  or  of  rebellious  conspiracy  against 
the  person  of  the  king.  In  ifiese  cases,  the  passions  and  interests 
of  great  bodies  of  powerful  men  being  engaged  and  agitated,  a 
counterpoise  became  necessary  to  give  composure  and  impartiality 
to  criminal  tribunals ;  but  a  mere  murderous  attack  upon  the  King's 
person,  not  at  all  connected  with  his  political  character,  seemed  a 
case  to  be  ranged  and  dealt  with  like  a  similar  attack  upon  any 
private  man. 

But  the  wisdom  of  the  law  is  greater  than  any  man's  wisdom — 
how  much  more,  therefore,  than  mine  I  An  attack  upon  the  King 
is  considered  to  be  parricide  against  the  State,  and  the  jury  and  the 
witnesses,  and  even  the  Judges,  are  the  children.  It  is  fit,  on  that 
account,  that  there  should  be  a  solemn  pause  before  we  rush  to 
judgment.  And  what  can  be  a  more  sublime  spectacle  of  justice 
than  to  see  a  statutable  disqualification  of  a  whole  nation  for  a 
limited  period,  a  fifteen  days'  quarantine  before  trial,  lest  the  mind 
should  be  subject  to  the  contagion  of  partial  aflfections  1  *     ^ 

FroDoi  a  prisoner  so  protected  by  the  benevolence  of  our  institu- 
tions, the  utmost  good  faith  would,  on  his  part,  be  due  to  the  public 
if  he  had  consciousness  and  reason  to  reflect  upon  the  obligation. 
The  duty,  therefore,  devolves  on  me,  and  upon  my  honour,  it  shall 
be  fulfilled.  I  will  employ  no  artifices  of  speech.  I  claim  only 
the  strictest  protection  of  the  law  for  the  unhappy  man  before  you. 
I  should,  indeed,  be  ashamed  if  I  were  to  say  anything  of  the  rule 
in  the  ahstrojct  by  which  he  is  to  be  judged,  which  I  did  not  honestly 
feel ;  and  I  am  sorry,  therefore,  that  the  subject  is  so  difficult  to 
handle  with  brevity  and  precision.  Indeed,  if  it  could  be  brought 
to  a  clear  and  simple  criterion,  which  could  admit  of  a  dry  admis- 
*  There  must  be  fifteen  days  between  arraignment  and  trial. 
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Bion  or  contradiction,  there  might  be  very  little  difference,  perhaps 
none  at  alii  between  the  Attorney-Greneral  and  myself,  upon  the 
principles  which  ought  to  govern  your  verdict;  but  this  is  not 
possible,  and  I  am,  therefore,  under  the  necessity  of  submitting  to 
you,  and  to  the  Judges,  for  their  direction  (and  at  greater  length 
than  I  wish),  how  I  understand  this  difficult  and  momentous  subject 

The  law,  as  it  regards  this  most  unfortunate  infirmity  of  the 
human  mind,  like  the  law  in  all  its  branches,  aims  at  the  utmost 
degree  of  precision ;  but  there  are  some  subjects,  as  I  have  just 
observed  to  you,  and  the  present  is  one  of  them,  upon  which  it  is 
extremely  difficult  to  be  precise.  The  general  prmciple  is  clear, 
but  the  application  is  most  difficult. 

It  is  agreed  by  all  jurists,  and  is  established  by  the  law  of  this 
and  every  other  country,  that  it  is  the  reason  of  man  which  makes 
him  accountable  for  his  actions  ;  and  that  the  deprivation  of  reason 
acquits  him  of  crima  This  principle  is  indisputable ;  yet  so  fear- 
fully and  wonderfully  are  we  made,  so  inmiitely  subtle  is  the 
spiritual  part  of  our  being,  so  difficult  is  it  to  trace  with  accuracy 
the  effect  of  diseased  intellect  upon  human  action,  that  I  may 
appeal  to  all  who  hear  me,  whether  there  are  any  causes  more 
difficult,  or  which,  indeed,  so  often  confound  the  learning  of  the 
Judges  themselves,  as  when  insanity,  or  the  effects  and  consequences 
of  insanity,  become  the  subjects  of  legal  consideration  and  judgment. 
I  shall  pursue  the  subject  as  the  Attorney-General  has  properly 
discussed  it  I  shall  consider  insanity,  as  it  annuls  a  man's  do- 
minion over  property  ;  as  it  dissolves  his  contracts,  and  other  acts, 
which  otherwise  would  be  binding ;  and  as  it  takes  away  his  respon- 
sibility for  crimes.  If  I  could  draw  the  line  in  a  moment  between 
these  two  views  of  the  subject,  I  am  sure  the  Judges  will  do  me 
the  justice  to  believe,  that  I  would  fairly  and  candidly  do  so ;  but 
great  difficulties  press  upon  my  mind,  which  oblige  me  to  take  a 
different  course. 

I  agree  with  the  Attorney-Gteneral,  that  the  law,  in  neither  civil 
nor  criminal  cases,  will  measure  the  degrees  of  men's  understand- 
ings; and  that  a  weak  man,  however  much  below  the  ordinary 
standard  of  human  intellect,  is  not  only  responsible  for  crimes,  but 
is  bound  by  his  contracts,  and  may  exercise  dominion  over  his  pro- 
perty. Sir  Joseph  Jekyll,  in  the  Duchess  of  Cleveland's  case,  took 
the  clear  legal  distinction,  when  he  said,  *'  The  law  will  not  measure 
the  sizes  of  men's  capacities,  so  as  they  be  compos  mentis" 

Lord  Coke,  in  speaking  of  the  expression  non  compos  mentis,  says, 
"  Many  times,  as  here,  the  Latin  word  expresses  the  true  sense,  and 
calleth  him  not  amens,  demens,  furiosus,  lunatums,  fatuus,  stultiis, 
or  the  like,  for  non  compos  mentis  is  the  most  sure  and  legal"  He 
then  says,  "  Non  compos  mentis  is  of  four  sorts  ;  first,  ideota,  which, 
from  his  nativity,  by  a  perpetual  infirmity,  is  non  compos  mends  ; 
secondly,  he  that  by  sickness,  grief,  or  other  accident,  wholly  loses 
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his  memory  and  understanding ;  third,  a  lunatic  that  hath  some- 
times his  understanding,  and  sometimes  not;  aliquando  gaudet 
luddis  iniervcUlis  ;  and  therefore  he  is  called  rum  compos  mentis 
80  long  as  he  hath  not  understanding." 

But  notwithstanding  the  precision  with  which  this  great  author 
points  out  the  different  kinds  of  this  unhappy  malady,  the  nature 
of  his  work,  in  this  part  of  it,  did  not  open  to  any  illustration  which 
it  can  now  be  useful  to  consider.  In  his  fourth  Institute  he  is 
more  particular;  but  the  admirable  work  of  Lord  Chief- Justice 
Hale,  in  which  he  refers  to  Lord  Coke's  Pleas  of  the  Crown, 
renders  all  other  authorities  unnecessary. 

Lord  Hale  says,  '^  There  is  a  pailial  insanity  of  mind,  and  a 
total  insanity.  The  former  is  either  in  respect  to  things,  qtuxid  hoc 
vd  ilhtd  insanite.  Some  persons,  that  have  a  competent  use  of 
reason  in  respect  of  some  subjects,  are  yet  imder  a  particular  de- 
mentia in  respect  of  some  particular  discourses,  subjects,  or  appli- 
cations ;  or  else  it  is  partial  in  respect  of  degrees,  and  this  is  the 
condition  of  very  many,  especially  melancholy  persons,  who  for  the 
most  part  discover  their  defect  in  excessive  fears  and  griefs,  and 
yet  are  not  wholly  destitute  of  the  use  of  reason  ;  and  this  partial 
insanity  seems  not  to  excuse  them  in  the  committing  of  any  offence 
for  its  matter  capital ;  for  doubtless  most  persons,  that  are  felons  of 
themselves  and  others,  are  under  a  degree  of  partial  insanity  when 
they  commit  these  offences.  It  is  very  difficult  to  define  the  invisible 
line  that  divides  perfect  and  partial  insanity;  but  it  must  rest  upon 
circumstances  duly  to  be  weighed  and  considered  both  by  Judge  and 
jury,  lest  on  the  one  side  there  be  a  kind  of  inhumanity  towards  the 
defects  of  human  nature ;  or,  on  the  other  side,  too  great  an  in- 
dulgence given  to  great  crimes." 

Nothing,  gentlemen,  can  be  more  accurately  nor  more  humanely 
expressed ;  but  the  application  of  the  rule  is  often  most  difficult. 
I  am  bound,  besides,  to  admit  that  there  is  a  wide  distinction  be- 
tween civil  and  criminal  cases.  If,  in  the  former,  a  man  appears, 
upon  the  evidence,  to  be  non  compos  mentis^  the  law  avoids  his  act, 
though  it  cannot  be  traced  or  connected  with  the  morbid  imagina- 
tion which  constitutes  his  disease,  and  which  may  be  extremely 
partial  in  its  influence  upon  conduct ;  but  to  deliver  a  man  from 
responsibility  for  crimes — above  all,  for  crimes  of  great  atrocity  and 
wickedness — I  am  by  no  means  prepared  to  apply  this  rule,  however 
well  established,  when  property  only  is  concerned. 

In  the  very  recent  instance  of  Mr  Greenwood  (which  must  be 
fresh  in  his  lordship's  recollection),  the  rule  in  civil  cases  was  con- 
sidered to  be  settled.  That  gentleman,  whilst  insane,  took  up  an 
idea  that  a  most  affectionate  brother  had  administered  poison  to 
him.  Indeed,  it  was  the  prominent  feature  of  his  insanity.  In  a 
few  months  he  recovered  nis  senses.  He  returned  to  his  profession 
as  an  advocate ;  was  sound  and  eminent  in  his  practice,  and  in  all 
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respects  a  most  intelligent  and  useful  member  of  society ;  but  he 
could  never  dislodge  from  his  mind  the  morbid  delusion  which 
disturbed  it ;  and  under  the  pressure,  no  doubt,  of  that  diseased 
prepossession,  he  disinherited  his  brother.  The  cause  to  avoid  this 
will  was  tried  here.  We  are  not  now  upon  the  evidence,  but  upon 
the  principle  adopted  as  the  law.  The  noble  and  learned  Judge,  who 
presides  upon  this  trial,  and  who  presided  upon  that,  told  the  juiy, 
that  if  they  believed  Mr  Greenwood,  when  he  made  the  will,  to  have 
been  inacme^  the  will  could  not  be  supported,  whether  it  had  disin- 
herited his  brother  or  not ;  that  the  act,  no  doubt,  strongly  confirmed 
the  existence  of  the  false  idea  which,  if  believed  by  the  j  ury  to  amount 
to  madnesSy  would  equally  have  effected  his  testament,  if  the  brother, 
instead  of  being  disinherited,  had  been  in  his  grave ;  and  that,  on  the 
other  hand,  if  the  unfounded  notion  did  not  amount  to  madness, 
its  influence  could  not  vacate  the  devise.*  This  principle  of  law 
appears  to  be  sound  and  reasonable,  as  it  applies  to  civil  cases,  from 
the  extreme  difficulty  of  tracing  with  precision  the  secret  motions  of 
a  mind  deprived  by  disease  of  its  soundness  and  strength. 

Whenever,  therefore,  a  person  may  be  considered  non  compos 
mentisy  all  his  civU  acts  are  void,  whether  they  can  be  referred,  or 
not,  to  the  morbid  impulse  of  his  malady,  or  even  though,  to  all 
visible  appearances^  totally  separated  from  it ;  but  I  agree  with  Mr 
Justice  Tracey,  that  it  is  not  every  man  of  an  idle,  frantic  appear- 
ance and  behaviour,  who  is  to  be  considered  as  a  lunatic,  eitner  as 
it  regards  obligations  or  crimes  ;  but  that  he  must  appear  to  the 
jury  to  be  non  compos  mentis y  in  the  legal  acceptation  of  the  term ; 
and  that,  not  at  any  anterior  period,  which  can  have  no  bearing 
upon  any  case  whatsoever,  but  at  the  mxmient  when  the  contract 
was  entered  into,  or  the  crime  committed. 

The  Attorney-Q-eneral,  standing  undoubtedly  upon  the  most 
revered  authorities  of  the  law,  has  laid  it  down,  that  to  protect  a 
man  from  criminal  responsibility y  there  must  be  a  total  deprivation 
of  memory  and  understanding,  I  admit  that  this  is  the  very  ex- 
pression used,  both  by  Lord  Coke  and  by  Lord  Hale  ;  but  the  true 
interpretation  of  it  deserves  the  utmost  attention  and  consideration 
of  the  Court.  If  a  total  derivation  of  memory  was  intended  by 
these  great  lawyers  to  be  taken  in  the  literal  sense  of  the  words — 
if  it  was  meant,  that,  to  protect  a  man  from  punishment,  he  must 
be  in  such  a  state  of  prostrated  intellect,  as  not  to  know  his  name, 
nor  his  condition,  nor  nis  relation  towards  others — that  if  a  husband, 
he  should  not  know  he  was  married ;  or^  if  a  father,  could  not  re- 
member that  he  had  children,  nor  know  the  road  to  his  house,  nor 
his  property  in  it — then  n«  such  madness  ever  existed  in  the  world. 
It  is  IDIOCY  alone  which  places  a  man  in  this  helpless  condition  ; 
where,  from  an  original  mal-organisation,  there  is  tne  human  frame 

*  N.B.  The  jury  found  for  the  will ;  but,  after  a  contrary  verdict  in  the  Common 
Pleaa,  a  compromise  took  place. 
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alone  without  the  human  capacity ;  and  which,  indeed,  meets  the 
very  definition  of  Lord  Hale  himself,  when,  referring  to  Fitzherbert, 
he  says :  "  Idiocy  or  fatuity  a  nativitatey  vd  dementia  naturcdis,  is 
such  a  one  as  described  by  Fitzherbert,  who  knows  not  to  tell 
twenty  shillings,  nor  knows  his  own  age,  or  who  w^  his  father/* 
But  in  all  the  cases  which  have  filled  Westminster  Hall  with  the 
most  complicated  considerations,  the  lunatics,  and  other  insane 
persons  who  have  been  the  subjects  of  them,  have  not  only  had 
memory,  in  my  sense  of  the  expression — they  have  not  only  had  the 
most  perfect  knowledge  and  recollection  of  all  the  relations  they 
stood  m  towards  others,  and  of  the  acts  and  circumstances  of  their 
lives,  but  have,  in  general,  been  remarkable  for  subtlety  and  acute- 
uess.  Defects  in  their  reasonings  have  seldom  been  traceable — 
the  disease  consisting  in  the  delusive  sources  of  thought — aU  their 
deductions  within  the  scope  of  the  malady,  being  founded  upon  the 
immovable  assumption  or  matters  as  re^ities,  either  without  any 
foundation  whatsoever,  or  so  distorted  and  disfigured  by  fancy  as 
to  be  almost  nearly  the  same  thing  as  their  creation.  It  is  true, 
indeed,  that  in  some,  perhaps  in  many  cases,  the  human  mind  is 
stormed  in  its  citadel,  and  laid  prostrate  under  the  stroke  of  frenzy. 
These  unhappy  sufferers,  however,  are  not  so  much  considered  by 
physicians  as  maniacs,  but  to  be  in  a  state  of  delirium  as  from 
fever.  There,  indeed,  all  the  ideas  are  overwhelmed — ^for  reason 
is  not  merely  disturbed,  but  driven  wholly  Jrom  her  seat  Such  im- 
happy  patients  are  unconscious,  therefore,  except  at  short  intervals, 
even  of  external  objects ;  or,  at  least,  are  wholly  incapable  of  con- 
sidering their  relations.  Such  persons,  and  such  persons  alone 
(except  idiots),  are  wholly  deprived  of  their  understandings,  in 
the  Attomey-Generars  seeming  sense  of  that  expression.  But  these 
cases  are  not  only  extremely  rare,  but  never  can  become  the  subjects 
of  judicial  difficulty.  There  can  be  but  one  judgment  concerning 
them.  Li  other  cases,  reason  is  not  driven  from  her  seat,  but  dis- 
traction sits  down  upon  it  along  with  her — ^holds  her,  trembling, 
upon  it,  and  frightens  her  from  her  propriety.  Such  patients  are 
victims  to  delusions  of  the  most  alarming  description,  which  so 
overpower  the  faculties,  and  usurp  so  firmly  the  place  of  realities, 
as  not  to  be  dislodged  and  shaken  by  the  organs  of  perception 
and  sense.  In  such  cases  the  images  frequently  vary,  but  in  the 
same  subject  are  generally  of  the  same  terrific  character.  Here, 
too,  no  judicial  difficulties  can  present  themselves ;  for  who  could 
balance  upon  the  judgment  to  be  pronounced  in  cases  of  such 
extreme  disease  ?  Another  class,  branching  out  into  almost  in- 
finite subdivisions,  under  which,  indeed,  the  former,  and  every  case 
of  insanity,  may  be  classed,  is  where  the  delusions  are  not  of  that 
frightful  character,  but  infinitely  various,  and  often  extremely  cir- 
cumscribed ;  yet  where  imagination  {within  the  bounds  of  the 
malady)  still  holds  the  most  uncontrollable  domiqion  over  reality 


Digitized  by  VjOOQ IC 


496  SPEECH  FOB  JAMES  HADFIELD. 

and  fact.  And  these  are  the  cases  which  frequentty  mock  the  wisdom 
of  the  wisest  in  judicial  trials;  because  such  persons  often  reason 
with  a  subtlety  which  puts  in  the  shade  the  ordinary  conceptions  of 
mankind  ;  their  conclusions  are  iust,  and  frequently  profound  ; 
but  the  premises  from  which  they  reason^  when  within  the  range 
OF  the  malady,  are  uniformly  false — not  false  from  any  defect  of 
knowledge  or  judgment,  but  because  a  delusive  image,  the  in- 
separable companion  of  real  insanity,  is  thrust  upon  the  subjugated 
understanding,  incapable  of  resistance,  because  unconscious  of 
attack. 

Delusumy  therefore,  where  there  is  no  frenzy  or  raving  madness, 
is  the  true  character  of  insanity ;  and  where  it  cannot  be  predicated 
of  a  man  standing  for  life  or  death  for  a  crime,  he  ought  not,  in  my 
opinion,  to  be  acquitted ;  and  if  courts  of  law  were  to  be  governed 
by  any  other  principle,  every  departure  from  sober,  rational  conduct 
would  be  an  emancipation  from  criminal  justice.  I  shall  place  my 
claim  to  your  verdict  upon  no  such  dangerous  foundation.  I  must 
convince  you,  not  only  that  the  unhappy  prisoner  was  a  lunatic, 
within  my  own  definition  of  lunacy,  but  that  the  act  in  question 
was  the  immediate,  unqualified  offsprinq  of  the  disease. 
In  civil  cases,  as  I  have  already  said,  the  law  avoids  every  act  of 
the  lunatic  during  the  period  of  the  lunacy ;  although  the  delusion 
may  be  extremely  circumscribed  ;  although  the  mind  may  be  (juite 
sound  in  all  that  is  not  within  the  shades  of  the  very  partial  eclipse  ; 
and  although  the  act  to  be  avoided  can  in  no  way  be  connected  with 
the  influence  of  the  insanity.  But  to  deliver  a  lunatic  from  responsi- 
bility to  cnWnaZ  justice,  above  all,  in  a  case  of  such  atrocity  as  the 
present,  the  relation  between  the  disease  and  the  act  should  be  ap- 
parent. Where  the  connexion  is  doubtful,  the  judgment  should 
certainly  be  most  indulgent,  from  the  ^eat  difficcuty  of  diving  into 
the  secret  sources  of  a  disordered  mind ;  but  still,  I  think,  that, 
as  a  doctrine  of  law,  the  delusion  and  the  act  should  be  connected. 

You  j)erceive,  therefore,  gentlemen,  that  the  prisoner,  in  naming 
me  for  his  counsel,  has  not  obtained  the  assistance  of  a  person  who  is 
disposed  to  carry  the  doctrine  of  insanity  in  his  defence  so  far  as 
even  the  books  would  warrant  me  in  carrying  it.  Some  of  the  cases 
— ^that  of  Lord  Ferrers,  for  instance — which  I  shall  consider  here- 
after, distinguished  from  the  present,  would  not,  in  my  mind,  bear 
the  shadow  of  an  argument  as  a  defence  against  an  indictment  for 
murder.  I  cannot  allow  the  protection  of  insanity  to  a  man  who 
only  exhibits  violent  passions  and  malignant  resentments,  acting 
upon  real  circumstoaices ;  who  is  impelled  to  evil  from  no  morbid 
delusions,  but  who  proceeds  upon  the  ordinary  perceptions  of  the 
mind.  I  cannot  consider  such  a  man  as  falling  within  the  protec- 
tion which  the  law  gives,  and  is  bound  to  give,  to  those  whom  it 
has  pleased  God,  for  mysterious  causes,  to  visit  with  this  most 
afflicting  calamity. 
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He  alone  can  be  so  emancipated,  whose  disease  (call  it  what  yon 
will)  consists,  not  merely  in  seeing  with  a  prejudiced  eye,  or  with 
odd  and  absurd  particularities,  di&ring  in  many  respects  from  the 
contemplations  of  sober  sense,  upon  the  actual  existences  of  things ; 
but,  he  only  whose  whole  reasoning  and  corresponding  conduct^ 
though  governed  by  the  ordinary  dictates  of  reason,  proceed  upon 
somethiDg  which  has  no  foundation  or  existence. 

Gentlemen,  it  has  pleased  God  so  to  visit  the  unhappy  man 
before  you  ;  to  shake  his  reason  in  its  citadel ;  to  cause  him  to  build 
up  as  realities  the  most  impossible  phantoms  of  the  mind,  and  to 
be  impelled  by  them  as  motives  irreaistible  ;  the  whole  fabric  being 
nothing  but  theunhappy  vision  of  his  disease — existing  nowhere  else 
—having  no  foundation  whatsoever  in  the  very  nature  of  things. 

Gentlemen,  it  has  been  stated  by  the  Attomey-Gteneral,  and 
established  by  evidence,  which  I  am  in  no  condition  to  contradict, 
nor  have,  indeed,  any  interest  in  contradicting,  that  when  the 
prisoner  bought  the  pistol  which  he  discharged  at,  or  towards  his 
Majesty,  he  was  well  acquainted  with  the  nature  and  use  of  it ; 
that,  as  a  soldier,  he  could  not  but  know  that  in  his  hands  it  was  a 
sure  instrument  of  death ;  that,  when  he  bought  the  gunpowder, 
he  knew  it  would  prepare  the  pistol  for  its  use ;  that,  when  he  went 
to  the  playhouse,  ne  knew  he  was  going  there,  and  everything  con- 
nected with  the  scene  as  perfectly  as  any  other  person.  I  freely 
admit  all  this  :  I  admit,  also,  that  every  person  who  listened  to  bis 
conversation,  and  observed  his  deportment  upon  his  apprehension, 
must  have  given  precisely  the  evidence  delivered  by  his  Boyal 
Highness  the  Duke  of  York ;  and  that  nothing  like  insanity  ap- 
peared to  those  who  examined  him.  But  what  then  ?  I  conceive, 
gentlemen,  that  I  am  more  in  the  habit  of  examination  than  either 
that  illustrious  person,  or  the  witnesses  from  whom  you  have  heard 
this  account ;  yet  I  well  remember  (indeed,  I  never  can  forget  it), 
that  since  the  noble  and  learned  Judge  has  presided  in  this  Court, 
I  examined,  for  the  greater  part  of  a  day,  in  this  very  place,  an  un- 
fortunate gentleman  who  had  indicted  a  most  affectionate  brother, 
together  with  the  keeper  of  a  mad-house  at  Hoxton,  for  having 
imprisoned  him  as  a  lunatic  ;  whilst,  according  to  his  evidence,  he 
was  in  his  perfect  senses.  I  was,  unfortunately,  not  instructed  in 
what  his  lunacy  consisted,  although  my  instructions  left  me  no 
doubt  of  the  fact ;  but,  not  having  the  clue,  he  completely  foiled 
me  in  every  attempt  to  expose  his  infirmity.  You  may  believe 
that  I  left  no  means  unemployed  which  long  experience  dictated ; 
but  without  the  smallest  effect  The  day  was  wasted,  and  the 
prosecutor,  by  the  most  affecting  history  of  unmerited  suffering, 
appeared  to  the  Judge  and  jury,  and  to  a  humane  English  audience, 
as  the  victim  of  the  most  wanton  and  barbarous  oppression.  At  last 
Dr  Sims  came  into  court — ^who  had  been  prevented  oy  business  from 
an  earlier  attendance,  and  whose  name,  by  the  bye,  I  observe  to-day 
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in  the  list  of  the  witnesses  for  the  Crown.  From  Dr  Sims  I  soon 
learned  that  the  very  man  whom  I  had  been  above  an  hour  exa- 
mining, and  with  every  possible  eflfort  which  counsel  are  so  much 
in  the  habit  of  exerting,  believed  himself  to  be  ^  L<yrd  and 
Saviour  of  mankind  ;  not  merely  at  the  time  of  his  confinement — 
which  was  alone  necessary  for  my  defence — Imt  during  the  whole 
time  that  he  had  been  triumphing  over  every  aitempt  to  surprise 
him  in  the  concealment  of  his  disease,  I  then  affected  to  lament 
the  indecency  of  my  ignorant  examination,  when  he  expressed  his 
forgiveness,  and  said,  with  the  utmost  gravity  and  emphasis,  in  the 
face  of  the  whole  Court,  "  I  am  the  Christ  ;"  and  so  the  cause 
ended.  Gentlemen,  this  is  not  the  only  instance  of  the  power  of 
concealing  this  malady ;  I  could  consume  the  day  if  I  were  to 
enumerate  them ;  but  there  is  one  so  extremely  remarkable,  that  I 
cannot  help  stating  it. 

Being  engaged  to  attend  the  Assizes  at  Chester  upon  a  question 
of  lunacy,  and  having  been  told  that  there  had  been  a  memorable 
case  tried  before  Lord  Mansfield  in  this  place,  I  was  anxious  to 
procure  a  report  of  it ;  and  from  that  great  man  himself  (who 
within  these  walls  will  ever  be  reverenced,  being  then  retired  in  his 
extreme  old  age  to  his  seat  near  London,  in  my  own  neighbour- 
hood), I  obtained  the  following  account  of  it:  "A  man  of  the 
name  of  Wood,"  said  Lord  Mansfield,  "  had  indicted  Dr  Munro  for 
keeping  him  as  a  prisoner  (I  believe  in  the  same  mad-house  at 
Hoxton),  when  he  was  sane.  He  underwent  the  most  severe 
examination  by  the  defendant's  counsel  without  exposing  his  com- 

Elaint ;  but  Dr  Battye,  having  come  upon  the  bench  by  me,  and 
aving  desired  me  to  ask  him  what  was  become  of  the  princess 
whom  he  had  corresponded  with  in  cherry-juice,  he  showed  in  a 
moment  what  he  was.  He  answered  that  there  was  nothing  at  all 
in  that,  because,  having  been  (as  everybody  knew),  imprisoned  in 
a  high  tower,  and  being  debarred  the  use  of  ink,  he  had  no  other 
means  of  correspondence  but  by  writing  his  letters  in  cherry-juice, 
and  throwing  them  into  the  river  which  surrounded  the  tower, 
where  the  princess  received  them  in  a  boat.  There  existed,  of 
course,  no  tower,  no  imprisonment,  no  writing  in  cherry-juice,  no 
river,  no  boat ;  but  the  whole  the  inveterate  phantom  of  a  morbid 
imagination.  I  immediately,*'  continued  Lord  Mansfield,  "  directed 
Dr  Munro  to  be  acquitted ;  but  this  man  Wood,  being  a  merchant 
in  Philpot  Lane,  and  having  been  carried  through  the  city  in  his 
way  to  the  mad-house,  he  indicted  Dr  Munro  over  again  for  the 
trespass  and  imprisonment  in  London,  knowing  that  he  had  lost  his 
cause  by  speaking  of  the  princess  at  Westminster  ;  and  such,"  said 
Lord  Mansfield,  "  is  the  extraordinary  subtlety  and  cunning  of 
madmen,  that  when  he  was  cross-examined  on  the  trial  in  London, 
as  he  had  successfully  been  before,  in  order  to  expose  his  madness, 
all  the  ingenuity  of  the  bar,  and  all  the  authority  of  the  Court, 
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could  not  make  him  say  a  single  syllable  upon  that  topic,  which 
had  put  an  end  to  the  indictment  before,  although  he  still  had  the 
same  indelible  impression  upon  his  mind,  as  he  signified  to  those 
who  were  near  him;  but,  conscious  that  the  delusion  had  oc- 
casioned his  defeat  at  Westminster,  he  obstinately  persisted  in 
holding  it  back."  * 

Now,  gentlemen,  let  us  look  to  the  application  of  these  cases. 
I  am  not  examining,  for  ike  present^  whether  either  of  these  persons 
ought  to  have  been  acquitted,  if  they  had  stood  in  the  place  of  the 
prisoner  now  be/ore  you ;  that  is  oyiite  a  distinct  consideration, 
which  we  shall  come  to  hereafter.  The  direct  application  of  them 
is  ofdy  tins — that  if  I  bring  before  you  such  evidence  of  the 
prisoner's  insanity  as,  if  believed  to  have  reaUy  existed^  shall  in  the 
opinion  of  the  Court,  as  the  rule  for  your  verdict  in  point  of  law, 
be  sufficient  for  his  deliverasce,  then  that  yoU  ought  not  to  be 
shaken  in  giving  full  credit  to  such  evidence,  notwithstanding  the 
report  of  those  who  were  present  at  his  apprehension,  who  describe 
Mm  as  discovering  no  symptom  whatever  of  mental  incapacity  or 
disorder;  because  I  have  shown  you  that  insane  persons  frequently 
appear  in  the  utmost  state  of  ability  and  composure,  even  in  the 
highest  paroxysms  of  insanity,  except  when  frenzy  is  the  character- 
istic of  the  disease.  In  this  respect,  the  cases  I  have  cited  to  you 
have  the  most  decided  application;  because  they  apply  to  the 
overthrow  of  the  whole  of  the  evidence  (admitting  at  the  same  time 
the  truth  of  it),  by  which  the  prisoner's  case  can  alone  be  en- 
countered. 

But  it  is  said  that,  whatever  delusions  may  overshadow  the  mind, 
eveiy  person  ought  to  be  responsible  for  crimes,  who  has  the  know- 
ledge of  good  and  eviL  I  think  I  can  presently  convince  you  that 
there  is  something  too  general  in  this  mode  of  considering  the 
subject ;  and  you  do  not,  therefore,  find  any  such  proposition  in  the 
language  of  the  celebrated  writer  alluded  to  by  the  Attorney- 
Geuend  ia  his  speech.  Let  me  suppose  that  the  character  of  an 
insane  delusion  consisted  in  the  belief  that  some  given  person  was 
any  brute  animal,  or  an  inanimate  being  (and  such  cases  have 
existed),  and  that,  upon  the  trial  of  such  a  lunatic  for  murder,  you 
firmly,  upon  your  oaths,  were  convinced,  upon  the  uncontradicted 
evidence  of  an  hundred  persons,  that  he  believed  the  man  he  had 
destroyed  to  have  been  a  potter's  vessel ;  that  it  was  quite  impos- 
sible to  doubt  that  fact,  cdthough  to  all  other  intents  and  purposes 
he  toas  san/e — conversing,  reasoning,  and  acting  as  men  not  in  any 
loanner  tainted  with  insanity,  converse,  and  reason,  and  conduct 
themselves.  Suppose  further,  that  he  believed  the  man  whom  he 
destroyed,  but  whom  he  destroyed  as  a  potter  s  vessel,  to  be  the 
property  of  another ;  and  that  he  had  malice  against  such  supposed 

*  This  eyidence  at  Westminster  was  then  proved  against  him  by  the  short-hand 
▼Titer. 
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perBOD,  and  that  he  meant  to  injure  him,  knowing  the  act  he  was 
doing  to  be  malicious  and  injurious,  and  that,  in  short,  he  had  full 
knowledge  of  all  the  principles  of  good  and  evil ;  yet  would  it  be 
possible  to  convict  such  a  person  of  murder,  if,  from  the  influence 
of  his  disease,  he  was  ignorant  of  the  relation  he  stood  in  to  the 
man  he  had  destroyed,  and  was  utterly  unconsctom  that  he  had 
struck  at  the  life  of  a  human  being  ?  I  only  put  this  case — and 
many  others  might  be  brought  as  examples — to  illustrate  that  the 
knowledge  of  good  and  evil  is  too  general  a  description. 

I  really  think,  however,  that  the  Attorney-General  and  myself 
do  not,  in  substance,  very  materially  ^dff&r ;  because,  from  the  whole 
of  his  most  able  speech,  taken  together,  his  meaning  may,  I  think, 
be  thus  collected :  that  where  the  act  which  is  criminal  is  done 
under  the  dominion  of  malicious  mischief  and  wicked  intention, 
although  such  insanity  might  exist  in  a  comer  of  the  mind,  as 
might  avoid  the  acts  of  the  delinq[uent  as  a  lunatic  in  a  civil  case, 
yet  that  he  ought  not  to  be  protected  if  malicious  mischief,  and  not 
insanity;  had  impelled  him  to  the  act  for  which  he  was  criminally 
to  answer ;  because,  in  such  a  case,  the  act  might  be  justly  ascribed 
to  malignant  motives,  and  not  to  the  dominion  of  disease;  I  am 
not  disposed  to  dispute  such  a  proposition  in  a  case  which  would 
apply  to  it,  and  I  can  well  conceive  such  cases  may  exist.  The 
question,  therefore,  which  you  will  have  to  try  is  this :  Whether, 
when  this  unhappy  man  discharged  the  pistol  in  a  direction  which 
convinced,  and  ought  to  convince  every  person  that  it  was  pointed 
at  the  person  of  tne  King,  he  meditated  mischief  and  violenoe  to 
his  Majesty,  or  whether  he  came  to  the  theatre  (which  it  is  my 
purpose  to  establish)  under  the  dominion  of  the  most  melancholy 
insanity  that  ever  degraded  and  overpowered  the  faculties  of  man. 
I  admit  that  when  he  bought  the  pistol,  and  the  gunpowder  to  load 
it,  and  when  he  loaded  it,  and  came  with  it  to  the  theatre,  and 
lastly,  when  he  discharged  it,  every  one  of  these  acts  would  be 
overt  acts  of  compassing  the  King's  death,  if  at  aU  or  any  ol  these 
periods  he  was  actuated  by  that  mind  and  inUntion  which  would 
have  constituted  murder  in  the  case  of  an  individual,  if  the  indi- 
vidual had  been  actually  killed.  I  admit  also  that  the  mischievous, 
and,  in  this  case,  the  traitorous  intention,  must  be  inferred  from  all 
these  acts,  unless  /  can  rebut  the  inferences  hy  proof .  If  I  were  to 
fire  a  pistol  towards  you,  gentlemen,  where  you  are  now  sitting,  the 
act  would  undoubtedly  infer  the  malice.  The  whole  proof  there- 
f(yre^  is  undoubtedly  cast  ujpon  me. 

In  every  case  of  treason  or  murder,  which  are  precisely  the  same, 
except  that  the  unconsummated  intention  in  the  case  of  the  King 
is  the  same  as  the  actual  murder  of  a  private  man,  the  jury  must 
impute  to  the  person  whom  they  condemn  by  their  verdict  the 
motive  which  constitutes  the  crime ;  and  your  province  to-day  will, 
therefore,  be  to  decide  whether  the  prisoner,  when  he  did  the  act, 
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was  under  the  uncontrollable  dominion  of  insanity,  and  was  impelled 
to  it  by  a  morbid  delusion  ;  or  whether  it  was  the  act  of  a  man 
who,  though  occasionally  mad,  or  even  at  the  time  not  perfectly 
collected,  was  yet  not  actuated  by  the  disease,  but  by  the  sugges- 
tion of  a  wick^  and  malignant  disposition. 

I  admit  therefore,  freely,  that  if,  after  you  have  heard  the  evi- 
dence which  I  hasten  to  lay  before  you,  of  the  state  of  the 
prisoner's  mind,  and  close  up  to  the  very  time  of  this  catastrophe, 
you  shall  still  not  feel  yourselves  clearly  justified  in  negativing  the 
wicked  motives  imputed  by  this  indictment,  I  shall  leave  you  in  the 
hands  of  the  learned  Judges  to  declare  to  you  the  law  of  the  land, 
and  shall  not  seek  to  place  society  in  a  state  of  uncertainty  by  any 
appeal  addressed  only  to  your  compassion.  I  am  appointed  by  the 
Court  to  claim  for  the  prisoner  the  full  protection  ot  the  law,  but 
not  to  misrepresent  it  in  his  protection. 

Gentlemen,  the  facts  of  this  melancholy  case  lie  within  a  narrow 
compass. 

The  unfortunate  person  before  you  was  a  soldier.  He  became  so, 
I  believe,  in  the  year  1793,  and  is  now  about  twenty-nine  years  of 
age.  He  served  in  Flanders  under  the  Duke  of  York,  as  appears  by 
his  Boyal  Highness's  evidence,  and  being  a  most  approved  soldier, 
he  was  one  of  those  singled  out  as  an  orderly  man  to  attend  upon 
the  person  of  the  Commander-in-Chief.  You  have  been  witnesses, 
gentlemen,  to  the  calmness  with  which  the  prisoner  has  sitten  in 
his  place  during  the  trial  There  was  but  one  exception  to  it. 
You  saw  the  emotion  which  overpowered  him  when  the  illustrious 

Erson  now  in  Court  took  his  seat  upon  the  bench.  Can  you  then 
lieve,  from  the  evidence,  for  I  do  not  ask  you  to  judge  as  physiog- 
nomists, or  to  give  the  rein  to  compassionate  fancy ;  but  can  there 
be  any  doubt  that  it  was  the  generous  emotion  of  the  mind  on  see- 
ing the  prince  under  whom  he  had  served  with  so  much  bravery 
and  honour  ?  Every  man  certainly  must  judge  for  himself  I  am 
counsel,  not  a  witness,  in  the  cause ;  but  it  is  a  most  striking  cir- 
cumstance, when  you  find  from  the  Crown's  evidence,  that  when  he 
was  dr^ged  tiirough  the  orchestra  under  the  stage,  and  charged 
with  an  act  for  which  he  considered  his  life  as  forfeited,  he  addressed 
the  Duke  of  York  with  the  same  enthusiasm  which  has  marked  the 
demeanour  I  am  adverting  to.  Mr  Bichardson,  who  showed  no 
disposition  in  his  evidence  to  help  the  prisoner,  but  who  spoke  with 
the  calmness  and  circumspection  of  truth,  and  who  had  no  idea  that 
the  person  he  was  examining  was  a  lunatic,  has  given  you  the  ac- 
count of  the  burst  of  affection  on  his  first  seeing  the  Duke  of  York, 
against  whose  father  and  sovereign  he  was  supposed  to  have  had 
the  consciousness  of  treason.  The  king  himself,  whom  he  was  sup- 
posed to  have  so  malignantly  attacked,  never  had  a  more  gallant, 
loyal,  or  suffering  soldier.  His  gallantry  and  loyalty  will  be  proved, 
his  sufferings  speak  for  themselves. 
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About  five  miles  from  Lisle,  upon  the  attack  made  on  tbe  British 
army,  this  unfortunate  soldier  was  in  the  15th  Light  Dragoons,  in 
the  thickest  of  the  ranks,  exposing  his  life  for  his  prince,  whom  he 
is  supposed  to-day  to  have  sought  to  murder.     The  first  wound  he 
received  is  most  materially  connected  with  the  subject  we  are  con- 
sidering ;  you  may  see  the  effect  of  it  now  *    The  point  of  a  sword 
was  impelled  against  him  with  all  the  force  of  a  man  urging  his 
horse  in  battle.    When  the  Court  put  the  prisoner  under  my  pro- 
tection, I  thought  it  my  duty  to  bring  Mr  Oline  to  inspect  him  in 
Newgate,  and  it  will  appear  by  the  evidence  of  that  excellent  and 
conscientious  person,  who  is  known  to  be  one  of  the  first  anatomists 
in  the  world,  that  from  this  wound  one  of  two  things  must  have 
happened ;  either  that,  by  the  immediate  operation  of  surgery,  the 
displaced  part  of  the  skull  must  have  been  taken  away,  or  been 
forced  inward  on  the  brain.    The  second  stroke  also  speaks  for  it- 
self, you  may  now  see  its  effects.    (Here  Mr  Erskine  touched  the 
head  of  the  prisoner.)     He  was  cut  across  all  the  nerves  which  give 
sensibility  and  animation  to  the  body,  and  his  head  hung  down 
almost  dissevered,  until  by  the  act  of  surgery  it  was  placed  in  the 
position  you  now  see  it.     But  thus  almost  destroyed  he  still  recol- 
lected his  duty,  and  continued  to  maintain  the  glory  of  his  country 
when  a  sword  divided  the  membrane  of  his  neck  where  it  terminates 
in  the  head,  yet  he  still  kept  his  place  though  his  helmet  had  been 
thrown  off  by  the  blow  which  I  secondly  described,  when  by  another 
sword  he  was  cut  into  the  very  brain.    You  may  now  see  its  mem- 
brane uncovered.     Mr  Cline  will  tell  you  that  he  examined  these 
wounds,  and  he  can  better  describe  them.    I  have  myself  seen  them, 
but  am  no  surgeon.    From  his  evidence  you  will  have  to  consider 
their  consequences.    It  may  be  said  that  many  soldiers  receive 
grievous  wounds  without  their  producing  insanity.     So  they  may, 
undoubtedly,  but  we  are  here  upon  the  fact     There  was  a  discus- 
sion the  other  day,  on  whether  a  man,  wno  had  been  seemingly  hurt 
by  a  fall  beyond  remedy,  could  get  up  and  walk ;  the  people  around 
said  it  was  impossible,  but  he  did  get  up  and  walk,  and  so  there 
was  an  end  to  the  impossibility.     The  effects  of  the  prisoner's 
wounds  were  known  by  the  immediate  event  of  insanity,  and  Mr 
Cline  will  tell  you  that  it  would  have  been  strange  indeed  if  any 
other  event  had  followed.     We  are  not  here  upon  a  case  of  insanity 
arising  from  the  spiritual  part  of  man,  as  it  may  be  affected  by 
hereditary  taint,  by  intemperance,  or  by  violent  passions,  the 
operations  of  which  are  various  and  uncertain ;  but  we  have  to 
deal  with  a  species  of  insanity  more  resembling  what  has  been 
described  as   idiocy,  proceeding  from  original  mal-organisation. 
There  the  disease  is,  from  its  very  nature,  incurable  ;  and  so  where 
a  man  (like  the  prisoner)  has  become  insane  fix)m  violeTice  to  the 

*  Mr  Erskine  put  his  hand  to  the  prisoner's  head  who  stood  bj  him  at  the  bar  of 
the  Court. 
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bramj  which  permanently  affects  its  structure^  however  such  a 
man  may  appear  occasionally  to  others,  his  disease  is  immovable  ; 
and  if  the  prisoner,  therefore,  were  to  live  a  thousand  years,  he 
i^ever  could  recover  from  the  consequence  of  that  day. 

But  this  is  not  all.  Another  blow  was  still  aimed  at  him,  which 
he  held  up  his  arm  to  avoid,  when  his  hand  was  cut  into  the  bone. 
It  is  an  afflicting  subject,  gentlemen,  and  better  to  be  spoken  of  by 
those  who  imderstand  it ;  and  to  end  all  further  description,  he  was 
then  thrust  almost  through  and  through  the  body  with  a  bayonet, 
and  left  in  a  ditch  amongst  the  slain. 

He  was  afterwards  carried  to  an  hospital,  where  he  was  known 
by  his  tongue  to  one  of  his  countrymen,  who  will  be  examined  as  a 
witness,  who  found  him,  not  merely  as  a  wounded  soldier  deprived 
of  the  powers  of  his  body,  but  bereft  of  his  senses  for  ever. 

He  was  affected  from  the  very  beginning  with  that  species  of 
madness,  which  from  violent  agitation  fills  the  mind  with  the  most 
inconceivable  imaginations,  wholly  unfitting  it  for  all  dealing  with 
human  affairs  according  to  the  sober  estimate  and  standard  of 
reason.  He  imagined  that  he  had  constant  intercourse  with  the 
Almighty  Author  of  all  things ;  that  the  world  was  coming  to  a 
conclusion,  and  that,  like  our  blessed  Saviour,  he  was  to  sacrifice 
himself  for  its  salvation ;  and  so  obstinately  did  this  morbid  image 
continue,  that  you  will  be  convinced  he  went  to  the  theatre  to  per- 
form, as  he  imagined,  that  blessed  sacrifice,  and  because  he  would 
not  be  guilty  of  suicide,  though  called  upon  by  the  imperious  voice 
of  Heaven,  he  wished  that  by  the  appearance  of  crime  his  life  might 
be  taken  away  from  him  by  others.  This  bewildered  extravagant 
species  of  madness  appeared  immediately  after  his  wounds  on  his 
fipt  entering  the  hospital,  and  on  the  very  same  account  he  was 
discharged  from  the  army  on  his  return  to  England,  which  the 
Attorney-General  very  honourably  and  candidly  seemed  to  inti- 
mate. 

To  proceed  with  the  proofs  of  his  insanity  down  to  the  very 
'period  of  his  supposed  guilt  This  unfortunate  man  before  you 
is  the  father  of  an  infant  of  eight  months,  and  I  have  no  doubt 
that  if  the  boy  had  been  brought  into  Court  (but  this  is  a  grave 
place  for  the  consideration  of  justice,  and  not  a  theatre  for  stage 
effect) — I  say,  I  have  no  doubt  whatever,  that  if  this  poor  infant 
had  been  brought  into  Court,  you  would  have  seen  the  unhappy 
father  wrung  with  aU  the  emotions  of  parental  affection  :  yet,  upon 
the  Tuesday  preceding  the  Thursday  when  he  went  to  the  play- 
house, you  will  find  his  disease  still  urging  him  forward,  with  the 
impression  that  the  time  was  come,  when  he  must  be  destroyed  for 
the  benefit  of  mankind  ;  and  in  the  confusion,  or  rather  delirium 
of  this  wild  conception,  he  came  to  the  bed  of  the  mother,  who 
had  this  infant  in  her  arms,  and  endeavoured  to  dash  out  its 
brains  against  the  wall.    The  family  was  alarmed,  and  the  neigh- 
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bours  being  called  in,  the  child  was  with  difficulty  rescaed  from 
the  anhappy  parent,  who  in  his  madness  would  have  destroyed  it 

Now  let  me  for  a  moment  suppose  that  he  had  succeeded  in  the 
accomplishment  of  his  insane  purpose,  and  the  question  had  been 
whether  he  was  guilty  of  murder.  Surely  the  aflTection  for  this 
infant  up  to  the  very  moment  of  his  distracted  violenoe  would 
have  been  conclusive  in  his  favour,  but  not  more  so  than  his 
loyalty  to  the  King,  and  his  attachment  to  the  Duke  of  York,  as 
applicable  to  the  case  before  us ;  yet  at  that  very  period,  even  of 
extreme  distraction,  he  conversed  as  rationally  on  all  other  sub- 
jects, as  he  did  to  the  Duke  of  York  at  the  theatre.  The  pri- 
soner knew  perfectly  that  he  was  the  husband  of  the  woman,  and 
the  father  of  the  child ;  the  tears  of  affection  ran  down  his  face 
at  the  very  moment  that  he  was  about  to  accomplish  its  de- 
struction, but  during  the  whole  of  this  scene  of  horror,  he  was 
not  at  aU  deprived  of  memory,  in  the  Attomey-Grenerars  sense  of 
the  expression.  He  could  have  communicated  at  that  moment 
every  circumstance  of  his  past  life,  and  everything  connected  with 
his  present  condition,  except  only  the  qiuility  of  the  act  he  ivas 
meditating.  In  that,  he  was  under  the  over-ruling  dominion  of  a 
morbid  imagination,  and  conceived  that  he  was  acting  against  the 
dictates  of  nature,  in  obedience  to  the  superior  commands  of 
Heaven,  which  had  told  him  that  the  moment  he  was  dead,  and 
the  infant  with  him,  all  nature  was  to  be  changed,  and  all  man- 
kind were  to  be  redeemed  by  his  dissolution.  There  was  not  an 
idea  in  his  mind,  from  the  beginning  to  the  end,  of  the  destruction 
of  the  King;  on  the  contrary ,  he  always  maintained  his  loyalty — 
lamented  that  he  could  not  go  again  to  fight  his  battles  in  the 
field — and  it  will  be  proved  that  only  a  few  days  before  the  period 
in  question,  being  present  when  a  son^  was  sung  indecent,  as  it 
regarded  the  person  and  condition  of  his  Majesty,  he  left  the  room 
with  loud  expressions  of  indignation,  and  immediately  sung,  "  Gknl 
save  the  King,"'  with  all  the  enthusiasm  of  an  old  soldier  who  had 
bled  in  the  service  of  his  country. 

I  confess  to  you,  gentlemen,  that  this  last  circumstance,  which 
may  to  some  appear  insignificant,  is,  in  my  mind,  most  momentous 
testimony,  because  if  this  man  had  been  in  the  habit  of  associ- 
ating with  persons  inimical  to  the  government  of  our  country,  so 
that  mischief  might  have  been  fairly  argued  to  have  mixed  itself 
with  madness  (wnich,  by  the  bye,  it  frequently  does),  if  it  could 
in  any  way  have  been  collected,  that  from  his  disorder,  more  easily 
inflamed  and  worked  upon,  he  had  been  led  away  by  disaffected 
persons  to  become  the  instrument  of  wickedness ;  if  it  could  have 
been  established  that  such  had  been  his  companions  and  his  habits, 
I  should  have  been  ashamed  to  lift  up  my  voice  in  his  defence.  I 
should  have  felt,  that,  however  his  mind  might  have  been  weak  and 
disordered,  yet  if  his  understanding  sufficiently  existed,  to  be  me- 
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thodically  acted  upon  as  an  instrument  of  malice,  I  conld  not  have 
asked  for  an  acquittal ;  but  you  find,  on  the  contrary,  in  the  case  be- 
fore you,  that  notwithstanding  the  oi)portunity  which  the  Grown  has 
had,  and  which,  upon  all  such  occasions,  it  justly  employs  to  detect 
treason,  either  agamst  the  person  of  the  King,  or  against  his  Gk)vem- 
ment,  not  one  vritness  has  been  able  to  fix  upon  the  prisoner  before 
you,  any  one  companion  of  even  a  doubtful  description,  or  any  one 
expression  from  which  disloyalty  could  be  inferred,  whilst  the  whole 
history  of  his  life  repels  the  imputation.  His  courage  in  defence  of 
the  King  and  his  dominions,  and  his  affection  for  his  son,  in  such 
unanswerable  evidence,  all  speak  aloud  against  the  presumption  that 
he  went  to  the  theatre  with  a  mischievous  intention. 

To  recur  again  to  the  evidence  of  Mr  Bichardson,  who  delivered 
most  honourable  and  impartial  testimony,  I  certainly  am  obliged 
to  admit  that  what  a  prisoner  says  for  himself  when  coupled  at  the 
very  time  with  an  overt  act  of  wickedness,  is  no  evidence  whatever 
to  alter  the  obvious  quality  of  the  act  he  has  committed.  If,  for 
instance,  I  who  am  now  addressing  you  had  fired  the  same  pistol 
towards  the  box  of  the  King — and,  having  l>een  dragged  under  the 
orchestra,  and  secured  for  criminal  justice,  I  had  said  that  I  had  no 
intention  to  kill  the  King,  but  was  weary  of  my  life,  and  meant  to 
be  condemned  as  guilty,  would  any  man  who  was  not  himself  in- 
sane consider  that  as  a.defence  ?  Certainly  not ;  because  it  would 
be  without  the  whole  foundation  of  the  prisoner's  previous  condition 
— ^part  of  which  it  is  even  difficult  to  apply  closely  and  directly  by 
strict  evidence,  without  taking  his  undoubted  insanity  into  con- 
sideration ;  because  it  is  his  unquestionable  insanity  which  alone 
stamps  the  effasions  of  his  mind  with  sincerity  and  truth. 

The  idea  which  had  impressed  itself,  but  in  most  confused  images, 
upon  this  unfortunate  man  was,  that  he  must  he  destroyed^  hut  ought 
not  to  destroy  himself.  He  once  had  the  idea  of  firing  over  the 
King's  carriage  in  the  street;  but  then  he  imagined  he  should 
be  immediately  killed,  which  was  not  the  mode  of  propitiation  for 
the  world.  And  as  our  Saviour,  before  His  passion,  had  gone  into 
the  ^rden  to  pray,  this  fallen  and  afflicted  being,  after  he  had  taken 
the  mfant  out  of  bed  to  destroy  it,  returned  also  to  the  garden,  saying, 
as  he  afterwards  said  to  the  Duke  of  York,  **  that  all  was  not  over — 
that  a  great  work  was  to  be  finished ; "  and  there  he  remained  in 
prayer,  the  victim  of  the  same  melancholy  visitation. 

Gentlemen,  these  are  the  facts,  freed  from  even  the  possibility  of 
artifice  or  disguise ;  because  the  testimony  to  support  them  will  be 
beyond  all  doubt.  And  in  contemplating  the  law  of  the  country, 
and  the  precedents  of  its  justice,  to  which  they  must  be  applied,  I 
find  nothing  to  challenge  or  question — I  approve  of  them  through- 
out— I  subscribe  to  all  that  is  written  by  Lord  Hale — I  agree  with 
all  the  authorities  cited  by  the  Attorney-General,  from  Lord  Coke; 
but,  above  all,  I  do  most  cordially  agree  in  the  instance  of  convic- 
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tions  by  which  he  illustrated  them  in  his  able  address.  I  have  now 
lying  before  me  the  case  of  Earl  Ferrers.  Unquestionably  there 
could  not  be  a  shadow  of  doubt,  and  none  appears  to  have  been  en- 
tertained, of  his  guilt.  I  wish,  indeed,  nothing  more  than  to  con- 
trast the  two  cases ;  and  so  far  am  I  from  (Ssputing  either  the 
principle  of  that  condemnation,  or  the  evidence  that  was  the  foun- 
dation of  it,  that  I  invite  you  to  examine  whether  any  two  instances 
in  the  whole  body  of  the  criminal  law  are  more  diametrically  op- 
posite to  each  other  than  the  case  of  Earl  Ferrers  and  that  now 
before  you.  Lord  Ferrers  was  divorced  from  his  wife  by  Act  of 
Parliament ;  and  a  person  of  the  name  of  Johnson,  who  had  been 
his  steward,  had  taken  part  with  the  lady  in  that  proceeding,  and 
had  conducted  the  business  in  carrying  the  Act  tnrough  the  two 
Houses.  Lord  Ferrers,  consequently,  wished  to  turn  him  out  of  a 
farm  which  he  occupied  under  him  ;  but  his  estate  being  in  trust, 
Johnson  was  supported  by  the  trustees  in  his  possession.  There 
were  also  some  diflFerences  respecting  coal-mines ;  and  in  conse- 
quence of  both  transactions  Lord  Ferrers  took  up  the  most  violent 
resentment  against  him.  Let  me  here  observe,  gentlemen,  that  this 
was  not  a  resentment  founded  upon  any  illusion — ^not  a  resentment 
forced  upon  a  distempered  mind  by  fallacious  images,  but  depending 
upon  actual  circumstances  and  real  facts;  and,  acting  like  any 
other  man  under  the  influence  of  malignant  passions,  he  repeatedly 
declared  that  he  would  be  revenged  on  Mr  Johnson,  particularly  for 
the  part  he  had  taken  in  depriving  him  of  a  contract  respecting  the 
mines. 

Now,  suppose  Lord  Ferrers  could  have  showed  that  no  difference 
with  Mr  Johnson  had  ever  existed  regarding  his  wife  at  all ;  that 
Mr  Johnson  had  never  been  his  steward ;  and  that  he  had  only, 
from  delusion,  believed  so,  when  his  situation  in  life  was  quite  dif- 
ferent. Suppose,  further,  that  an  illusive  imagination  had  alone 
suggested  to  nim  that  he  had  been  thwarted  by  Johnson  in  his  con- 
tract for  these  coal-mines,  there  never  having  been  any  contract 
at  all  for  coal-mines ;  in  short,  that  the  whole  basis  of  his  enmity 
was  without  any  foundation  in  nature,  and  had  been  shown  to  have 
been  a  morbid  image  imperiously  fastened  upon  his  mind.  Such 
a  case  as  that  would  have  exhibited  a  character  of  insanity  in  Lord 
Ferrers  extremely  different  from  that  in  which  it  was  presented  by 
the  evidence  to  his  peers.  Before  them  he  only  appeared  as  a  man 
of  turbulent  passions ;  whose  mind  was  disturbed  by  no  fallacious 
images  of  things  without  existence ;  whose  quarrel  with  Johnson 
was  founded  upon  no  illusions^  but  upon  existing  facts  ;  and  whose 
resentment  proceeded  to  the  fatal  consummation  with  all  the  ordi- 
nary indications  of  mischief  and  malice ;  and  who  conducted  his  own 
defence  with  the  greatest  dexterity  and  skill.  Who,  then,  could 
douht  that  Lord  Ferrers  was  a  murderer  ?  When  the  act  was 
done,  he  said,  **  I  am  glad  I  have  done  it.   He  was  a  villain,  and  I 
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am  revenged."  But  when  he  afterwards  saw  that  the  wound  was 
probably  mortal,  and  that  it  involved  consequences  fatal  to  himself, 
he  desired  the  surgeon  to  take  all  possible  care  of  his  patient,  and, 
conscious  of  his  crime,  kept  at  bay  the  men  who  came  with  arms  to 
arrest  him  ;  showing  from  the  bepnning  to  the  end  nothing  that 
does  not  generally  accompany  the  crime  for  which  he  was  condemned. 
He  was  proved,  to  be  sure,  to  be  a  man  subject  to  unreasonable  pre- 
judices, addicted  to  absurd  practices,  and  agitated  by  violent  pas- 
sions ;  but  the  act  was  not  done  under  the  dominion  of  uncontrol- 
lable disease ;  and  whether  the  mischief  and  malice  were  substantive 
or  marked  in  the  mind  of  a  man  whose  passions  bordered  upon,  or 
even  amounted  to  insanity,  it  did  not  convince  the  lords  that, 
under  all  the  circumstances  of  the  case,  he  waa  not  a  fit  object  of 
criminal  justice. 

In  the  same  manner  Arnold,  who  shot  at  Lord  Onslow,  and  who 
was  tried  at  Kingston  soon  after  the  Black  Act  passed  on  the  acces- 
sion of  George  the  First.  Lord  Onslow  having  been  very  vigilant  as 
a  magistrate  in  suppressing  clubs  which  were  supposed  to  Imve  been 
set  on  foot  to  disturb  the  new  Government,  Arnold  had  frequently 
been  heard  to  declare  that  Lord  Onslow  would  ruin  his  country ; 
and  although  he  appeared  from  the  evidence  to  be  a  man  of  most 
wild  and  turbulent  manners,  yet  the  people  round  Guildford,  who 
knew  him,  did  not  in  general  consider  him  to  be  insane.  His  coun- 
sel could  not  show  that  any  morbid  deltmon  had  ever  overshadowed 
his  understanding.  They  could  not  show,  as  I  shdUy  that  just  be- 
fore he  shot  at  Lord  Onslow  he  had  endeavoured  to  destroy  his  own 
beloved  child.     It  was  a  case  of  human  resentment 

I  might  instance,  also,  the  case  of  Oliver,  who  was  indicted  for 
the  murder  of  Mr  Wood,  a  potter,  in  StaflPordshire.  Mr  Wood  had 
refused  his  daughter  to  this  man  in  marriage.  My  friend  Mr  Milles 
was  counsel  for  him  at  the  assizes.  He  had  been  employed  as  a 
surgeon  and  apothecary  by  the  father,  who  forbid  him  his  house, 
and  desired  him  to  bring  in  his  bill  for  payment.  When  in  the 
agony  of  disappointment,  and  brooding  over  the  injury  he  had 
suffered,  on  his  being  admitted  to  Mr  Wood  to  receive  payment,  he 
shot  him  upon  the  spot.  The  trial  occupied  great  part  of  the  day ; 
yet,  for  my  own  part,  I  cannot  conceive  that  there  was  anything 
in  the  case  for  a  jury  to  deliberate  on.  He  was  a  man  acting  upon 
existing  facts^  and  upon  human  resentments  connected  with  them. 
He  was  at  the  very  time  carrying  on  his  business,  which  required 
learning  and  reflection,  and,  indeed,  a  reach  of  mind  beyond  the 
ordinaiy  standard,  being  trusted  by  all  who  knew  him  as  a  practiser 
in  medicine.  Neither  did  he  go  to  Mr  Wood's  under  the  influence 
of  illtision;  but  he  went  to  destroy  the  life  of  a  man  who  was  placed 
exactly  in  the  circumstances  which  the  mind  of  the  criminal  repre- 
sented him.  He  went  to  execute  vengeance  on  him  for  refusing 
his  daughter.    In  such  a  case  there  might,  no  doubt,  be  passion 
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approaching  to  frenzy;  bat  there  wanted  that  characteristic  of 
madness  to  emancipate  him  from  criminal  jnstice. 

There  was  another  instance  of  this  description  in  the  case  of  a 
most  unhappy  woman  who  was  tried  in  Essex  for  the  murder  of 
Mr  Errington,  who  had  seduced  and  abandoned  her  and  the  chil- 
dren she  md  borne  to  him.  It  must  be  a  consolation  to  those  who 
prosecuted  her  that  she  was  acquitted,  as  she  is  at  this  time  in  a 
most  undoubted  and  deplorable  state  of  insanity.  But  I  confess  if 
I  had  been  upon  the  jury  who  tried  her  I  should  have  entertained 

freat  doubts  and  difficulties ;  for  although  the  unhappy  woman  had 
efore  exhibited  strong  marks  of  insanity  arising  from  grief  and 
disappointment ;  yet  she  acted  upon  facts  and  circumstances  which 
had  an  existence,  and  which  were  calculated,  upon  the  ordinary 
principles  of  human  action,  to  produce  the  most  violent  resentment. 
Mr  Errin^n  having  Just  cast  ner  off,  and  married  another  woman, 
or  taken  her  under  his  protection,  her  jealousy  was  excited  to  such 
a  pitch  as  occasionaUy  to  overjpower  her  understanding ;  but  when 
she  went  to  Mr  Errington's  house,  where  she  shot  hun,  she  went 
with  the  express  and  ddiberate  purpose  of  shooting  him.  That  fact 
was  unquestionabla  She  went  there  with  a  resentment  long  rank- 
ling in  her  bosom,  bottomed  on  an  existing  foundation:  she  did 
not  act  under  a  delusion  that  he  had  deserted  her  when  he  had  not, 
but  took  revenge  upon  him  for  an  actual  desertion ;  but  still  the 
jury,  in  the  humane  consideration  of  her  suffering^,  pronounced  the 
insanity  to  be  predominant  over  resentment,  and  they  acquitted  her. 
But  let  me  suppose  (which  would  liken  it  to  the  case  Wore  us), 
that  she  had  never  cohabited  with  Mr  Errington ;  that  she  never 
had  had  children  by  him  ;  and,  conseijuently,  that  he  neither  had, 
nor  could  possibly  have,  deserted  or  injured  her.  Let  me  suppose, 
in  short,  that  she  had  never  seen  him  in  her  life,  but  that  her  re- 
sentment had  been  founded  on  the  morbid  delusion  that  Mr  Erring- 
ton,  who  had  never  seen  her,  had  been  the  author  of  all  her  wrongs 
and  sorrows ;  and  that  under  that  diseased  impression  she  had  shot 
him.  If  that  had  been  the  case,  gentlemen,  she  would  have  beea 
acquitted  upon  the  opening,  and  no  judge  would  have  sat  to  try 
such  a  cause.  The  act  itself  would  have  been  decisively  charac- 
teristic of  madness,  because,  being  founded  upon  nothing  existing, 
it  could  not  have  proceeded  from  malice,  which  the  law  requires  to 
be  charged  and  proved  in  every  case  of  murder,  as  the  foundation 
of  a  conviction. 

Let  us  now  recur  to  the  cause  we  are  engaged  in,  and  examine  it 
upon  those  principles  by  which  I  am  ready  to  stand  or  fall  in  the 
judgment  of  the  Court 

1  ou  have  a  man  before  you  Who  will  appear  upon  the  evidence 
to  have  received  those  almost  deadly  wounds  which  I  described  to 
you,  producing  the  immediate  and  immovable  effects  which  the 
eminent  surgeon  whose  name  I  have  mentioned  will  prove  that  they 
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could  not  bat  have  produced.  It  will  appear  that  from  that  period 
he  was  visited  with  the  severest  paroxysms  of  madness,  and  was 
repeatedly  confined  with  all  the  coercion  which  it  is  necessary  to 
practise  upon  lunatics — ^yet,  what  is  quite  decisive  against  the  im- 
putation of  treason  against  the  person  of  the  king,  his  loydty  never 
forsook  him.  Sane  or  insane,  it  was  his  very  characteristic  to  love 
his  sovereign  and  his  country,  although  the  delusions  which  dis- 
tracted him  were  sometimes,  in  other  respectSy  as  contradictory  as 
they  were  violent. 

Of  this  inconsistency  there  was  a  most  striking  instance  only  on 
the  Tuesday  before  the  Thursday  in  question,  when  it  will  be  proved 
that  he  went  to  see  one  Truelet,  who  had  been  committed  hy  the 
Duke  of  Portland  as  a  lunatic.  This  man  had  taken  up  an  idea 
that  our  Saviour's  second  advent,  and  the  dissolution  of  all  human 
things,  were  at  hand ;  and  conversed  in  this  strain  of  madness. 
This,  mixing  itself  with  the  insane  delusion  of  the  prisoner,  he 
immediately  broke  out  upon  the  subject  of  his  own  propitiation 
and  sacrifice  for  mankind,  although  only  the  day  before  he  had 
exclaimed,  that  the  Virgin  Maiy  was  a  whore  ;  that  Christ  was 
a  bastard ;  that  Gk>d  was  a  thi^ ;  and  that  he  and  this  Truelet  were 
to  live  with  him  at  White  Conduit  House,  and  there  to  be  en- 
throned toother.  His  mind,  in  short,  was  overpowered  and  over- 
whelmed with  distraction. 

The  charge  against  the  prisoner  is  the  overt  act  of  compassing 
the  death  of  the  King,  in  firing  a  pistol  at  his  Majesty — an  act 
which  only  differs  from  murder  inasmuch  as  the  bare  compassing 
is  equal  to  the  accomplishment  of  the  malignant  purpose ;  and  it 
will  be  your  office,  under  the  advice  of  the  Judge,  to  decide  by  your 
verdict  to  which  of  the  two  impulses  of  the  mind  you  refer  the  act 
in  question;  you  will  have  to  decide,  whether  you  attribute  it 
wholly  to  mischief  and  malice,  or  wholly  to  insanity,  or  to  the  one 
mixing  itself  with  the  other.  If  you  find  it  attributable  to  mischief 
and  malice  oniy,  let  the  man  die.  The  law  demands  his  death 
for  the  public  safety.  If  you  consider  it  as  conscious  malice  and 
mischief  mixing  itself  with  insanity,  I  leave  him  in  the  hands  of 
the  Court,  to  say  how  he  is  to  be  dealt  with ;  it  is  a  question  too 
difficult  for  me.  I  do  not  stand  here  to  disturb  the  order  of  society, 
or  to  bring  confusion  upon  my  country ;  but,  if  you  find  that  the 
act  was  committed  wholly  under  the  dominion  of  insanity ;  if  you 
are  satisfied  that  he  went  to  the  theatre  contemplating  his  own 
destruction  only ;  and  that,  when  he  fired  the  pistol,  he  did  not 
Tnalicionaly  aim  at  the  person  of  the  King — ^you  will  then  be  bound, 
even  upon  the  principle  which  the  Attorney-General  himself 
humanly  and  honourably  stated  to  you,  to  acquit  this  most  un- 
happy prisoner. 

if,  in  bringing  these  considerations  hereafter  to  the  standard  of 
the  evidence,  any  doubts  should  occur  to  you  on  the  subject,  the 
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question  for  your  decision  will  then  be,  which  of  the  two  alterna- 
tives is  the  most  probable— a  duty  which  you  will  perform  by  the 
exercise  of  that  reason  of  which,  for  wise  purposes,  it  has  pleased 
God  to  deprive  the  unfortunate  man  whom  you  are  trying ;  your 
sound  understandings  will  easily  enable  you  to  distinguish  inr 
firmities^  which  are  misfortunes y  from  motives,  which  are  crimes. 
Before  the  day  ends  the  evidence  will  be  decisive  upon  this  subject 

There  is,  however,  another  consideration  which  I  ought  distinctly 
to  present  to  you,  because  I  think  that  more  turns  upon  it  than  any 
other  view  of  the  subject — ^namely,  whether  the  prisoner's  defence 
can  be  impeached  for  artifice  or  fraud ;  because  I  admit,  that  if,  at 
the  moment  when  he  was  apprehended,  there  can  be  fairly  imputed 
to  him  any  pretence  or  counterfeit  of  insanity,  it  would  taint  the 
whole  case,  and  leave  him  without  protection  ;  but  for  such  a  sus- 
picion there  is  not  even  a  shadow  of  foundation.  It  is  repelled  by 
the  whole  history  and  character  of  his  disease,  as  well  as  of  his 
life,  independent  of  it.  If  you  were  trying  a  man  under  the  Black 
Act,  for  shooting  at  another,  and  there  was  a  doubt  upon  the  ques- 
tion of  malice,  would  it  not  be  important,  or  rather  decisive  evi- 
dence, that  the  prisoner  had  no  resentment  against  the  prosecutor ; 
but  that,  on  the  contrary,  he  was  a  man  whom  he  had  always 
loved  and  served  ?  Now  the  prisoner  was  maimed,  cut  down,  and 
destroyed,  in  the  service  of  the  King. 

Grentlemen,  another  reflection  presses  very  strongly  on  my  mind, 
which  I  find  it  difficult  to  suppress,  in  every  state  there  are  political 
differences  and  parties,  and  individuals  disaffected  to  the  system  of 
government  under  which  they  live  as  subjecta  There  are  not 
many  such,  I  trust,  in  this  country  ;  but  whether  there  are  many 
or  any  of  such  persons,  there  is  one  circumstance  which  has  pecu- 
liarly distinguished  his  Majesty's  life  and  reign,  and  which  is  ia 
itself  as  a  host  in  the  prisoner's  defence : — since,  amidst  all  the 
treasons  and  all  the  seditions  which  have  been  charged  on  reformers 
of  government  as  conspiracies  to  disturb  it,  no  hand  or  voice  has 
been  lifted  up  against  the  person  of  the  King ;  there  have,  indeed, 
been  unhappy  lunatics  who,  from  ideas  too  often  mixmg  themselves 
with  insanity,  have  intruded  themselves  into  the  palace — ^but  no 
malicious  attack  has  ever  been  made  upon  the  l^ng,  to  be  settled 
by  a  trial :  his  Majest/s  character  and  conduct  have  been  a  safer 
shield  than  guards  or  than  law&  Gentlemen,  I  wish  to  continue 
to  that  sacred  life  that  best  of  all  securities ;  I  seek  to  continue  it 
under  that  protection  where  it  has  been  so  long  protected.  We 
are  not  to  do  evil  that  good  may  come  of  it ;  we  are  not  to  stretch 
the  laws  to  hedge  round  the  life  of  the  King  with  a  ^eater  security 
than  that  which  the  Divine  Providence  has  so  happily  realised. 

Perhaps  there  is  no  principle  of  religion  more  strongly  incul- 
cated by  the  Sacred  Scriptures  than  by  that  beautiful  and  encourag- 
ing lesson  of  our  Saviour  Himself  upon  confidence  in  the  Divine 
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protection  :  "  Take  no  heed  for  your  life,  what  ye  shall  eat,  or  what 
ye  shall  drink,  or  wherewithal  ve  shall  be  clothed ;  but  seek  ye 
first  the  kingdom  of  God,  and  all  these  things  shall  be  added  unto 
you."  By  which  it  is  undoubtedly  not  intended  that  we  are  to  dis- 
regard the  conservation  of  life,  or  to  neglect  the  means  necessary 
for  its  sustentation ;  nor  that  we  are  to  be  careless  of  whatever  may 
contribute  to  our  comfort  and  happiness — but  that  we  should  be 
contented  to  receive  them  as  they  are  given  to  us,  and  not  seek 
them  in  the  violation  of  the  rule  and  order  appointed  for  the 
government  of  the  world.  On  this  principle  nothing  can  more 
tend  to  the  security  of  his  Majesty  and  his  Government,  than 
the  scene  which  this  day  exhibits  in  the  calm,  humane,  and  im- 
partial administration  of  justice  ;  and  if,  in  my  part  of  this 
solemn  duty,  I  have  in  any  manner  trespassed  upon  the  just 
security  provided  for  the  public  happiness,  I  wish  to  be  corrected. 
I  declare  to  you,  solemnly,  that  my  only  aim  has  been  to  secure  for 
the  prisoner  at  the  bar,  whose  life  and  death  are  in  the  balance, 
that  he  should  be  judged  rigidly  by  the  evidence  and  the  law.  I  have 
made  no  appeal  to  your  passions — ^you  have  no  right  to  exercise 
them.  This  is  not  even  a  case  in  which,  if  the  prisoner  be  found 
guilty,  the  royal  mercy  should  be  counselled  to  interfere  :  he  is 
either  an  accountable  being,  or  not  accountable.  If  he  was  ««^ow- 
sciaus  of  the  mischief  he  was  engaged  in,  the  law  is  a  corollary,  and 
he  is  not  guilty ;  but  if,  when  the  evidence  closes,  you  think  he  was 
conscious,  and  maliciously  meditated  the  treason  he  is  charged 
with,  it  is  impossible  to  conceive  a  crime  more  vile  and  detestable ; 
and  I  should  consider  the  King's  life  to  be  ill  attended  to,  indeed, 
if  not  protected  by  the  full  vigour  of  the  laws,  which  are  watchful 
over  the  security  of  the  meanest  of  his  subjects.  It  is  a  most 
important  consideration,  both  as  it  regards  the  prisoner,  and  the 
community  of  which  he  is  a  member.  Gentlemen,  I  leave  it  with 
you. 
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PREFACR 

None  of  the  pleadings  of  Lord  Erskine  when  at  the  bar  excited  a  greater 
interest,  or  were  attended  with  greater  success,  than  those  (and  they  were 
most  numerous)  in  cases  of  adulteiy.  His  assistance  was  so  generally 
sought  after,  that,  except  in  a  very  few  instances,  he  was  always  secured 
by  the  retainers  of  complainants ;  so  that,  with  the  exception  of  the  case 
of  Howard  against  Bingham,  now  Earl  of  Lucan,  in  the  present  volume, 
the  case  of  Eston  against  the  late  Duke  of  Hamilton,  where  the  phrase  of 
the  "  Loose  Fish "  made  so  conspicuous  an  appearance ;  and  a  cause  of 
Baldwin  and  Oliver,  in  which  he  attended  at  York  Aasizes,  and  where  the 
jury  found  a  shilling  damages,  we  do  not  recollect  any  of  his  speeches  for 
adulterers  in  mitigation  of  damages.  It  was,  perhaps,  in  consequence  of 
that  circumstance  that  it  became  the  fashion  to  attribute  to  the  period 
when  Lord  Kenyon  was  Chief-Justice  of  the  King's  Bench,  and  Lord 
Erskine  was  at  the  bar  in  that  Court,  a  greater  number  of  verdicts  in 
cases  of  adultery,  with  severe  damages,  than  could  be  altogether  vindicated, 
either  by  precedent  or  by  the  mild  spirit  of  our  judicial  proceedings ;  but, 
after  the  best  attention  we  have  been  able  to  give  to  the  subject,  in  con- 
sidering of  a  fit  preface  for  the  only  two  correct  speeches  which  we  are  at 
present  possessed  of  on  that  subject,  the  observation  appears  to  be  with- 
out due  foundation. 

Adultery,  when  attended  with  all  the  circumstances  of  aggravation 
which  mark  the  following  case  of  the  Rev.  Mr  Markham  ^and  there  were 
many  others  in  Lord  ErsHne's  time  of  a  similar  description),  is  unquestion- 
ably the  greatest  civil  injury  which  man  can  commit  against  man  ;  and 
the  manner  in  which  the  subject  is  treated  in  the  speech  which  follows, 
deserves  the  serious  attention  of  every  person  who  is  not  lost  to  all  consi- 
deration of  human  comfort  and  happiness.  With  regard  to  the  facts,  no 
preface  is  necessary.  They  are  all  detailed  in  Mr  Erskine's  speech  for  the 
plaintiff ;  and  no  evidence  was  offered  on  the  defendant's  part,  who  had 
let  judgment  go  by  default.  The  inquisition  was  taken  upon  the  4th  of 
May  1802,  before  the  Sheriff  of  Middlesex  and  a  Special  Jury,  a^t  the 
King's  Arms  Tavern,  in  Palace  Yard,  Westminster,  at  six  in  the  evening, 
after  the  business  of  the  Courts  at  Westminster  had  finished. 

The  jury  found  a  verdict  with  £7000  damages,  which  we  have  been 
informed  were  never  levied,  the  defendant  having  left  the  kingdom. 
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MR  ERSKINITS  SPEECH  FOR  THE  PLAINTIFF. 

Mr  Sherifjs  and  Gentlemen  of  the  Jury, — In  representing 
the  unfortunate  gentleman  who  has  sustained  the  injury  which  has 
been  stated  to  you  by  my  learned  friend  Mr  Holroyd,  who  opened 
the  pleadings,  I  feel  one  great  satisfaction — a  satisfaction  founded, 
as  I  conceive,  on  a  sentiment  perfectly  constitutional.  I  am  about 
to  address  myself  to  men  whom  I  personally  know  ;  to  men  honour- 
able in  their  lives,  moral,  judicious,  and  capable  of  correctly  esti- 
mating the  injuries  they  are  called  upon  to  condemn  in  their 
character  of  jurors.  This,  gentlemen,  is  the  only  country  in  the 
world  where  there  i»  such  a  tribunal  as  the  one  before  which  I  am 
now  to  speak ;  fof,  however  in  other  countries  such  institutions  as 
our  own  may  have  been  set  up  of  late^  it  is  only  by  that  maturity 
which  it  requii^es  ages  to  give  to  governments,  by  that  progressive 
wisdom  which  has  slowly  ripened  the  constitution  of  our  coiyitry, 
that  it  is  possible  there  can  exist  such  a  body  of  men  as  you  are. 
It  is  the  great  privilege  of  the  subjects  of  England  that  they  judge 
one  another.  It  is  to  be  recollected  that,  although  we  are  in  this 
private  room,  all  the  sanctions  of  justice  are  present.  It  makes  no 
manner  of  difference  whether  I  address  you  m  the  presence  of  the 
Under-Sheriff,  your  respectable  chaimaan,  or  with  the  assistance  of 
the  highest  magistrate  of  the  State. 

The  defendant  has^  on  this  occasion^  suffered  judgment  by 
default ;  other  adulterers  have  done  so  before  him.  Some  have 
done  so  under  the  idea  that,  by  suffering  judgment  against  them, 
they  had  retired  from  the  public  eye — ^from  the  awful  presence  of 
the  Judge ;  and  that  they  came  into  a  comer  where  there  was  not 
such  an  assembly  of  persons  tb  witness  their  misconduct,  and  where 
it  was  to  be  canvassed  before  persons  who  might  be  less  qualified 
to  judge  the  case  to  be  addressed  to  them. 

it  is  not  long,  however,  since  such  persons  have  had  an  oppor- 
tunity of  judging  how  much  they  were  mistaken  in  this  respect :  the 
largest  damages,  in  cases  of  adultery,  have  been  given  in  this  place. 
By  this  place  I  do  not  mean  the  particular  room  in  which  we  are 
now  assembled,  but  under  inquisitions  directed  to  the  sheriff ;  and 
the  instances  to  which  I  allude  are  of  modern,  and,  indeed,  recent 
date. 

Gentlemen,  after  all  the  experience  I  have  had,  I  feel  myself,  I 
confess,  considerably  embarrassed  in  what  manner  to  address  you. 
There  are  some  subjects  that  harass  and  overwhelm  the  mind  of 
man.  There  are  some  kinds  of  distresses  one  knows  not  how  to 
deal  with.  It  is  impossible  to  contemplate  the  situation  of  the 
plaintiff  without  being  disqualified,  in  some  degree,  to  represent  it 
to  others  with  effect.  It  is  no  less  impossible  for  you,  gentlemen, 
to  receive  on  a  sudden  the  impressions  which  have  been  long  in  my 
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mind,  without  feeling  overpowered  with  sensations,  which,  after  all, 
had  better  be  absent,  when  men  are  called  upon,  in  the  exercise  of 
duty,  to  pronounce  a  legal  judgment. 

The  plaintiflf  is  the  third  son  of  his  Grace  the  Archbishop  of 
York,  a  clergyman  of  the  Church  of  England ;  presented  in  the 
year  1791  to  the  living  of  Stokely,  in  Yorkshire ;  and  now,  by  his 
Majesty's  favour,  Dean  of  the  Cathedral  of  York.  He  married  in 
the  year  1789  Miss  Sutton,  the  daughter  of  Sir  Richard  Sutton, 
Bart.,  of  Norwood,  in  Yorkshire,  a  lady  of  great  beauty  and  ac- 
complishments, most  virtuously  educated,  and  who,  but  for  the 
crime  of  the  defendant  which  assembles  you  here,  would,  as  she  has 
expressed  it  herself,  have  been  the  happiest  of  womanland.  This 
gentleman  having  been  presented  in  1791  by  his  father  to  this 
living,  where  I  understand  there  had  been  no  resident  rector  for 
forty  years,  set  an  example  to  the  Church  and  to  the  public,  which 
was  peculiarly  virtuous  in  a  man  circumstanced  as  he  was ;  for,  if 
there  can  be  any  person  more  likely  than  another  to  protect  him- 
self'securely  with  privileges  and  indulgences,  it  might  be  supposed 
to  be  the  son  of  the  metropolitan  of  the  provinca  This  gentleman, 
however,  did  not  avail  himself  of  the  advantage  of  his  birth  and 
station  ;  for,  although  he  was  a  very  young  man,  he  devoted  him- 
self entirely  to  the  sacred  duties  of  his  profession.  At  a  large 
expense  he  repaired  the  Rectory  House  for  the  reception  of  his 
family,  as  if  it  had  been  his  own  patrimony,  whilst,  in  his  extensive 
improvements,  he  adopted  only  those  arrangements  which  wei-e 
calculated  to  lay  the  foundation  of  an  innocent  and  peaceful  life. 
He  had  married  this  lady,  and  entertained  no  other  thought  than 
that  of  cheerfully  devoting  himself  to  all  the  duties,  punlic  and 
private,  which  his  situation  called  upon  him  to  perform. 

About  this  time,  or  soon  afterwards,  the  defendant  became  the 
purchaser  of  an  estate  in  the  neighbourhood  of  Stokely,  and,  by 
such  purchase,  an  inhabitant  of  that  part  of  the  country,  and  the 
neighbour  of  this  unfortunate  gentleman.  It  is  a  most  aflfecting 
circumstance,  that  the  plaintiff  and  the  defendant  had  been  bred 
together  at  Westminster  School ;  and  in  my  mind  it  is  still  more 
affecting,  when  I  reflect  what  it  is  which  has  given  to  that  school 
so  much  rank,  respect,  and  illustration.  It  has  derived  its  highest 
advantages  from  the  reverend  father  of  the  unfortunate  gentleman 
whom  I  represent.  It  was  the  School  of  Westminster  which  gave 
birth  to  that  learning  which  afterwards  presided  over  it,  and  ad- 
vanced its  character.  However  some  men  may  be  disposed  to  speak 
or  write  concerning  public  schools,  I  take  upon  me  to  say,  they  are 
among  the  wisest  of  our  institutions.  Whoever  looks  at  the 
national  character  of  the  English  people,  and  compares  it  with  that 
of  all  the  other  nations  upon  the  earth,  will  be  driven  to  impute  it 
to  that  reciprocation  of  ideas  and  sentiments  which  fill  and  fructify 
the  mind  in  the  early  period  of  youth,  and  to  the  affectionate 
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sympathies  and  friendships  which  rise  up  in  the  human  heart  be- 
fore it  is  deadened  or  perverted  by  the  interests  and  corruptions  of 
the  world.  These  youthful  attachments  are  proverbial,  and,  indeed, 
few  instances  have  occurred  of  any  breaches  of  them  ;  because  a 
man,  before  he  can  depaii;  from  the  obligations  they  impose,  must 
have  forsaken  every  principle  of  virtue  and  every  sentiment  of 
manly  honour.  When,  therefore,  the  plaintiff  found  his  old  school- 
fellow and  companion  settled  in  his  neighbourhood,  he  immediately 
considered  him  as  his  brother.  Indeed,  he  might  well  consider 
him  as  a  brother,  since,  after  having  been  at  Westminster,  they 
were  again  thrown  together  in  the  same  college  at  Oxford ;  so  that 
the  friendship  they  h^d  formed  in  their  youth  became  cemented 
and  consolidated  upon  their  first  entrance  into  the  world.  It  is  no 
wonder,  therefore,  that  when  the  defendant  came  down  to  settle  in 
the  neighbourhood  of  the  plaintiff  he  should  be  attracted  towards 
him  by  the  impulse  of  his  former  attachment  He  recommended 
him  to  the  Lord-Lieutenant  of  the  county,  and,  being  himself  a 
magistrate,  he  procured  him  a  share  in  the  magistracy.  He  intro- 
duced him  to  the  respectable  circle  of  his  acquaintances ;  he  invited 
him  to  his  house,  and  cherished  him  there  as  a  friend.  It  is  this 
which  renders  the  business  of  to-day  most  affecting  as  it  regards 
the  plaintiff,  and  wicked  in  the  extreme  as  it  relates  to  the  de- 
fendant, because  the  confidences  of  friendship  conferred  the  oppor- 
tunities of  seduction.  The  plaintiff  had  no  pleasures  or  affections 
beyond  the  sphere  of  his  domestic  life  ;  and  except  on  his  occasional 
residences  at  York,  which  were  but  for  short  periods,  and  at  a  very 
inconsiderable  distance  from  his  home,  he  constantly  reposed  in  the 
bosom  of  his  family.  I  believe  it  will  be  impossible  for  my  learned 
friend  to  invade  his  character ;  on  the  contrary,  he  will  be  found 
to  have  been  a  pattern  of  conjugal  and  parental  affection. 

Mr  Fawcett  being  thus  settled  in  the  neighbourhood,  and  thus 
received  by  Mr  Markham  as  his  friend  and  companion,  it  is  need- 
less to  say  he  could  harbour  no  suspicion  that  the  defendant  was 
meditating  the  seduction  of  his  wife.  There  was  nothing,  indeed, 
in  his  conduct,  or  in  the  conduct  of  the  unfortunate  lady,  tnat  could 
administer  any  cause  of  jealousy  to  the  most  guarded  or  suspicious 
temper.  Yet,  dreadful  to  relate — and  it  is,  indeed,  the  bitterest  evil 
of  which  the  plaintiff  has  to  complain — ^a  criminal  intercourse  for 
nearly  five  years  before  the  discovery  of  the  connexion  had  most 
probably- taken  place. 

1  will  leave  you  to  consider  what  must  have  been  the  feelings  of 
such  a  husband,  upon  the  fatal  discovery  that  his  wife,  and  such  a 
wife,  had  conducted  herself  in  a  manner  that  not  merely  deprived 
him  of  her  comfort  and  sociely,  but  placed  him  in  a  situation  too 
horrible  to  be  described.  If  a  man  without  children  is  suddenly 
cut  off  by  an  adulterer  from  all  the  comforts  and  happiness  of 
marriage,  the  discovery  of  his  condition  is  happiness  itself  when 
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compared  with  that  to  which  the  plaintiff  is  reduced.  When  chil- 
dren, by  a  woman  lost  for  ever  to  the  husband  by  the  arts  of  the 
adulterer,  are  begotten  in  the  unsuspected  days  of  virtue  and 
happiness,  there  remains  a  consolation ;  mixed,  indeed,  with  the 
most  painful  reflections,  yet  a  consolation  stilL  But  what  is  the 
plaintiff's  situation  ?  He  does  not  know  at  what  time  this  heavy 
calamity  fell  upon  him — ^he  is  tortured  with  the  most  afflicting  of 
all  human  sensations.  When  he  looks  at  the  children,  whom  he  is 
by  law  bound  to  protect  and  to  provide  for,  and  from  whose  exist- 
ence he  ought  to  receive  the  delightful  return  which  the  union  of 
instinct  and  reason  has  provided  for  the  continuation  of  the  world, 
he  knows  not  whether  he  is  lavishing  bis  fondness  and  affection 
upon  his  own  children,  or  upon  the  seed  of  a  villain  sown  in  the 
bed  of  his  honour  and  his  delight.  He  starts  back  with  horror, 
when,  instead  of  seeing  his  own  image  reflected  from  their  infant 
features,  he  thinks  he  sees  the  destroyer  of  his  happiness — a  mid- 
night robber  introduced  into  his  house,  under  professions  of  friend- 
ship and  brotherhood — a  plunderer,  not  in  the  repositories  of  his 
treasure  which  may  be  supplied,  or  lived  without, 

"  But  there,  where  he  had  garnered  up  his  hopes. 
Where  either  he  must  live  or  bear  no  life." 

In  this  situation  the  plaintiff  brings  his  case  before  you,  and  the 
defendant  attempts  no  manner  of  defence :  he  admits  his  guilty — 
he  renders  it  unnecessary  for  me  to  go  into  any  proof  of  it;  and  the 
only  question,  therefore,  that  remains,  is  for  you  to  say  what  shall 
be  the  consequences  of  his  crime,  and  what  verdict  you  will  pro- 
nounce against  him.  You  are  placed,  therefore,  in  a  situation  most 
momentous  to  the  public  ;  you  have  a  duty  to  discharge,  the  resuh 
of  which,  not  only  deeply  affects  the  present  generation,  but  which 
remotest  posterity  will  contemplate  to  your  honour  or  dishonour. 
On  your  verdict  it  depends  whether  persons  of  the  description  of 
the  defendant,  who  have  cast  off  all  respect  for  religion,  who  laugh 
at  morality  when  it  is  opposed  to  the  gratification  of  their  passions, 
and  who  are  careless  of  toe  injuries  they  inflict  upon  others,  shall 
continue  their  impious  and  destructive  course  with  impunity.  On 
your  verdict  it  depends  whether  such  men,  looking  to  the  proceed- 
ings of  courts  of  justice,  shall  be  able  to  say  to  themselves,  that 
there  are  certain  limits  beyond  which  the  damages  of  juries  are  not 
to  pasa  On  your  verdict  it  depends  whether  men  of  large  fortunes 
sh^l  be  able  to  adopt  this  kind  of  reasoning  to  spur  them  on  in  the 
career  of  their  lusts : — There  are  many  chances  that  I  may  not  be 
discovered  at  all :  there  are  chances  that,  if  I  am  discovered,  I  may 
not  be'  the  object  of  l^al  inquiry,  and  supposing  I  should,  there 
are  certain  damages  beyond  which  a  jury  cannot  go ;  they  may  be 
large,  but  still  within  a  certain  compass ;  if  I  cannot  pay  them 
myself,  there  may  be  persons  belonging  to  my  family  who  will  pity 
my  situation — ^somehow  or  other  the  money  may  be  raised,  and  I  may 
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be  delivered  from  the  consequences  of  my  crime.  /  trust  the  verdict 
of  this  day  will  show  men  who  reason  thus  thai  they  are  mistaken. 

The  action  for  adultery,  like  every  other  action,  in  to  be  considered 
according  to  the  extent  of  the  injury,  which  the  person  complaining 
to  a  court  of  justice  has  received.  If  he  has  received  an  injury,  or 
sustained  a  loss  that  can  be  estimated  directly  in  money,  there  is 
then  no  other  medium  of  redress,  but  in  monies  numbered  accord- 
ing to  the  extent  of  the  proof.  I  apprehend  it  will  not  be  even 
stated  by  the  counsel  for  the  defendant,  that  if  a  person  has  sus- 
tained a  loss,  and  can  show  it  is  to  any  given  extent,  he  is  not 
entitled  to  the  /uU  measure  of  it  in  damages.  If  a  man  destroys 
my  house  or  furniture,  or  deprives  me  of  a  chattel,  I  have  a  ri^ht, 
heyond  all  manner  of  doubt,  to  recover  their  corresponding  values 
in  money ;  and  it  is  no  answer  to  me  to  say,  that  he  who  has 
deprived  me  of  the  advantage  I  before  possessed,  is  in  no  situation 
to  render  me  satisfaction.  A  verdict  pronounced  upon  such  a 
principle,  in  any  of  the  cases  I  have  alluded  to,  would  be  set  aside 
by  the  Court,  and  a  new  trial  awarded.  It  would  be  a  direct 
breach  of  the  oaths  of  jurors,  if,  impressed  with  a  firm  conviction 
that  a  plaintiff  had  received  damages  to  a  given  amount,  they 
retired  from  their  duty,  because  they  felt  commiseration  for  a 
defendant,  even  in  a  case  where  he  might  be  worthy  of  compassion 
from  the  injury  being  unpremeditated  and  inadvertent 

But  there  are  other  wrongs  which  cannot  be  estimated  in 
money — 

"  You  cannot  minister  to  a  mind  diBeaaed." 

You  cannot  redress  a  man  who  is  wronged  beyond  the  possibility 
of  redress — ^the  law  has  no  means  of  restoring  to  him  what  he  has 
lost.  God  himself,  as  He  has  constituted  human  nature,  has  no 
means  of  alleviating  such  an  injury  as  the  one  I  have  brought  be- 
fore you.  While  the  sensibilities,  affections,  and  feelings  He  has 
given  to  man  remain,  it  is  impossible  to  heal  a  wound  which 
^rikes  so  deep  into  the  soul.  When  you  have  given  to  a  plaintiff, 
in  damages,  all  that  fibres  can  number,  it  is  as  nothing ;  he  goes 
away  hanging  down  his  head  in  sorrow,  accompanied  by  his 
wretched  family,  dispirited  and  dejected.  Nevertheless,  the  law 
has  given  a  civil  action  for  adtiltery,  and,  strange  to  say,  it  has 
given  nothing  else.  The  law  commands  that  the  injury  shall 
be  compensated  (as  far  as  it  is  practicable)  in  money,  because 
courts  of  dvil  justice  have  no  other  means  of  compensation  than 
money ;  and  the  only  question,  therefore,  ai;id  which  you  upon  your 
oaths  are  to  decide,  is  this :  Has  the  plaintiff  sustained  an  injury  up 
to  the  extent  which  he  has  complained  of?  Will  twenty  thousand 
pounds  place  him  in  the  same  condition  of  comfort  and  happiness 
that  he  enjoyed  before  the  adultery,  and  which  the  adulterer  has 
deprived  him  of  ?  You  know  that  it  will  not.  Ask  your  own 
hearts  the  question,  and  you  will  receive  the  same  answer.   I  should 
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be  glad  to  know,  then,  upon  what  principle,  as  it  r^ards  the 
private  justice,  which  the  plaintiff  has  a  right  to,  or  upon  what 
principle,  as  the  example  of  that  justice  affects  the  public  and  the 
remotest  generations  of  mankind,  you  can  reduce  this  demand  even 
in  a  single  farthing. 

This  is  a  doctrine  which  has  been  frequently  countenanced  by 
the  noble  and  learned  lord  who  lately  presided  in  the  Court  of 
King's  Bench ;  *  but  his  lordship's  reasoning  on  the  subject  has 
been  much  misunderstood,  and  frequently  misrepresented.  The 
noble  lord  is  supposed  to  have  said,  that  although  a  plaintiff  may 
not  have  sustained  an  injury  by  adultery  to  a  given  amount,  yet 
that  large  damages,  for  the  sake  of  public  example,  should  be 
given.  He  never  said  any  such  thing.  He  said  that  which  law 
and  morals  dictated  to.him,  and  which  will  support  his  reputation 
as  long  as  law  and  morals  have  a  footiog  in  the  world.  He  said  that 
every  plaintiff  had  a  right  to  recover  damages  up  to  the  extent  of 
the  injury  he  had  received^  and  that  public  example  stood  in  the 
way  of  showing  favour  to  an  adulterer,  by  reducing  the  damages 
below  the  sum  which  the  jury  would  otherwise  consider  as  the 
lowest  compensation  for  the  wrong.  If  the  plaintiff  shows  you 
that  he  was  a  most  affectionate  husband ;  that  his  parental  and 
conjugal  affections  were  the  solace  of  his  life ;  that  for  nothing  the 
world  could  bestow  in  the  shape  of  riches  or  honours,  would  he  have 
bartered  one  moment's  comfort  in  the  bosom  of  his  family,  he  shows 
you  a  wrong  thai  no  rrwney  can  compensate;  nevertheless,  if  the  in- 
jury is  only  measurable  in  money,  and  if  you  are  sworn  to  make 
upon  your  oaths  a  pecuniary  compensation,  though  I  can  conceive 
that  the  damages  when  given  to  the  extent  of  the  declaration,  and 
you  can  give  no  more,  may  fall  short  of  what  your  consciences 
would  have  dictated,  yet  I  am  utterly  at  a  loss  to  comprehend 
upon  what  principle  they  can  be  leasmed.  But  then  comes  the 
defendant's  counsel,  and  says,  "  It  is  true  that  the  injury  cannot  be 
compensated  by  the  sum  which  the  plaintiff  has  demanded ;  but 
you  will  consider  the  miseries  my  client  must  suffer,  if  you  make 
him  the  object  of  a  severe  verdict.  You  must,  therefore,  regard 
him  with  compassion ;  though  I  am  ready  to  admit  the  plaintiff  is 
to  be  compensated  for  the  injury  he  has  received." 

Here,  then,  Lord  Kenyon's  doctrine  deserves  consideration: 
**  He  who  will  mitigate  damages  below  the  fair  estimate  of  the 
wrong  which  he  has  committed,  must  do  it  upon  some  principle 
which  the  policy  of  the  law  will  support." 

Let  me,  then,  examine  whether  the  defendant  is  in  a  situation 
which  entitles  him  to  have  the  damages  against  him  mitigated, 
when  private  justice  to  the  injured  party  calls  upon  you  to  give 
them  TO  THE  UTMOST  FABTHiNG.  The  qucstiou  will  be— On  what 
principle  of  mitigation  he  can  stand  before  you  ?    I  had  occasion, 

*  Lord  Eeoyon. 
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not  a  great  while  ago,  to  remark  to  a  jury,  that  the  wholesome 
institutions  of  the  civilised  world  came  seasonably  in  aid  of  the 
dispensations  of  Providence  for  our  well-being  in  the  world.  If  I 
were  to  ask,  what  it  is  that  prevents  the  prevalence  of  the  crime  of 
incest,  by  taking  away  those  otherwise  natural  impulses,  from  the 
promiscuous  gratification  of  which  we  should  become  like  the 
beasts  of  the  field,  and  lose  all  the  intellectual  endearments  which 
are  at  once  the  pride  and  the  happiness  of  man  ?  What  is  it  that 
renders  our  houses  pure,  and  our  families  innocent  ?  It  is  that, 
by  the  wise  institutions  of  aU  civilised  nations,  there  is  placed  a 
kind  of  guard  against  the  human  passions,  in  that  sense  of  impro- 
priety and  dishonour,  which  the  law  has  raised  up,  and  impressed 
with  almost  the  force  of  a  second  nature.  This  wise  and  politic 
restraint  beats  down,  by  the  habits  of  the  mind,  even  a  propensity 
to  incestuous  commerce,  and  opposes  those  inclinations,  which 
nature,  for  wise  purposes,  has  implanted  in  our  breasts  at  the 
approach  of  the  other  sex.  It  holds  the  mind  in  chains  against  the 
seductions  of  beauty.  It  is  a  moral  feeling  in  perpetual  opposition 
to  human  infirmity.  It  is  like  an  angel  from  heaven  placed  to 
guard  us  against  propensities  which  are  evil.  It  is  that  warning 
voice,  gentlemen,  which  enables  you  to  embrace  your  daughter, 
however  lovely,  without  feeling  that  you  are  of  a  different  sex.  It 
is  that  which  enables  you,  in  the  same  manner,  to  live  familiarly 
with  your  nearest  female  relations,  without  those  desires  which  are 
natural  to  man. 

Next  to  the  tie  of  blood  (if  not,  indeed,  before  it),  is  the  sacred 
and  spontaneous  relation  of  friendship.  The  man  who  comes  under 
the  roof  of  a  married  friend  ought  to  be  under  the  dominion  of  the 
same  moral  restraint ;  and,  thank  Qod,  generally  is  so,  from  the 
operation  of  the  causes  which  I  have  described.  Though  not 
insensible  to  the  charms  of  female  beauty,  he  receives  its  impres- 
sions under  a  habitual  reserve,  which  honour  imposes.  Hope  is 
the  parent  of  desire,  and  honour  tells  him  he  must  not  hope. 
Loose  thoughts  may  arise,  but  they  are  rebuked  and  dissipated — 

<<  Evil  into  the  mind  of  God  or  man 
May  come  and  go,  bo  unapproved,  and  leave 
No  spot  or  blame  behind." 

Gtentlemen,  I  trouble  you  with  these  reflections,  that  you  may  be 
able  properly  to  appreciate  the  guilt  of  the  defendant ;  and  to  show 
you  that  you  are  not  in  a  case  where  large  allowances  are  to  be  made 
for  the  ordinary  infirmities  of  our  imperfect  natures.  When  a 
man  does  wrong  in  the  heat  of  mdden  passion — ^as,  for  instance, 
when,  upon  receiving  an  affront,  he  rushes  into  immediate  violence, 
even  to  the  deprivation  of  life,  the  humanity  of  the  law  classes  his 
offence  amongst  the  lower  degrees  of  homicide  ;  it  supposes  the 
crime  to  have  been  committed  before  the  mind  had  time  to  pai'ley 
with  itself.    But  is  the  criminal  act  of  such  a  person,  however  dis- 
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aetroos  may  be  the  consequence,  to  be  0(»npared  with  that  of  the 
defendant  ?  Invited  into  the  house  of  a  friend — received  with  the 
open  arms  of  affection,  as  if  the  same  parents  had  given  them  birth 
and  bred  them  ;  in  this  situation,  this  most  monstrous  and  wicked 
defendant  deliberately  perpetrated  his  crime;  and,  shocking  to 
relate,  not  only  continued  the  appearances  of  friendship,  after  he 
had  violated  its  most  sacred  obligations,  but  continued  them  as  a 
cloak  to  the  barbarous  repetitions  of  his  offence — writing  letters  of 
regard,  whilst,  perhaps,  he  was  the  father  of  the  last  child,  whom 
his  injured  friend  and  companion  was  embracing  and  cherishing  as 
his  own.  What  protection  can  such  conduct  possibly  receive  fnxn 
the  humane  consideration  of  the  law  for  sudden  and  violent  passioiis? 
A  passion  for  a  woman  is  progressive — it  does  not,  like  anger,  gain 
an  uncontrolled  ascendancy  in  a  moment,  nor  is  a  modest  matron 
to  be  seduced  in  a  day.  Such  a  crime  cannot,  thereforet  be  com- 
mitted under  the  resistless  dominion  of  midden  infirmity ;  it  must 
be  deliberately^  wil/uUy,  and  wickedly  committed.  The  defendant 
could  not  possibly  have  incurred  the  guilt  of  this  adultery  without 
often  passing  through  his  mind  (for  he  had  the  education  and 
principles  of  a  gentleman)  the  very  topics  I  have  been  insisting 
upon  before  you  for  his  condemnation.  Instead  of  being  impelled 
towards  mischief,  without  leisure  for  such  reflections,  he  had  in- 
numerable difficulties  and  obstacles  to  contend  with.  He  could  not 
but  hear  in  the  first  refusals  of  this  unhappy  lady  everything  to 
awaken  conscience,  and  even  to  excite  horror.  In  the  arguments 
he  must  have  employed  to  seduce  her  from  her  duty,  he  could  not 
but  recollect,  and  wilfully  trample  upon  his  own.  He  was  a  year 
engaged  in  the  pursuit — he  resoiiied  repeatedly  to  his  shameful 
purpose,  and  advanced  to  it  at  such  intervals  of  time  and  distance, 
as  entitle  me  to  say,  that  he  determined  in  cold  blood  to  enjoy  a 
future  and  momentary  gratification  at  the  expense  of  every  principle 
of  honour  which  is  held  sacred  amongst  gentlemen,  even  where  no 
laws  interpose  their  obligations  or  restraints. 

I  call  upon  you,  therefore,  gentlemen  of  the  jury,  to  consider 
well  this  case,  for  it  is  your  office  to  keep  human  life  in  tone — 
your  verdict  must  decide  whether  such  a  case  can  be  indulgently 
considered,  without  tearing  asunder  the  bonds  which  unite  society 
together. 

Gentlemen,  I  am  not  preaching  a  religion  which  men  can  scarcely 

Sractice.  I  am  not  affecting  a  severity  of  morals  beyond  the  stan- 
ard  of  those  whom  I  am  accustomed  to  respect,  and  with  whom  I 
associate  in  common  life.  I  am  not  making  a  stalking-horse  of 
adultery,  to  excite  exaggerated  sentiment.  This  is  not  the  case  of 
a  gentleman  meeting  a  handsome  woman  in  a  public  street,  or  in  a 
place  of  public  amusement ;  where,  finding  the  coast  clear  for  hi« 
addresses,  without  interruption  from  those  who  should  interrupt,  he 
finds  himself  engaged  (probably  the  successor  of  another)  in  a  vain 
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and  transitory  intrigue.  It  is  not  the  case  of  him  who,  night  after 
night,  falls  in  with  the  wife  of  another  to  whom  he  is  a  stranger, 
in  the  boxes  of  a  theatre,  or  other  resorts  of  pleasure,  inviting  ad- 
mirers  by  indecent  dress  and  deportment,  unattended  by  anything 
which  bespeaks  ihe  affectionate  wife  and  mother  of  many  children. 
Such  connexions  may  be  of  evil  example,  but  I  am  not  here  to 
reform  public  manners,  but  to  demand  private  justice.  It  is  im- 
possible to  assimilate  the  sort  of  cases  I  have  alluded  to,  which  ever 
will  be  occasionally  occurring,  with  this  atrocious  invasion  of  house- 
hold peace  ;  this  portentous  disregard  of  everytliing  held  sacred 
amongst  men  good  or  evil.  Nothing,  indeed,  can  be  more  affecting 
than  even  to  be  called  upon  to  state  the  evidence  I  must  briug 
before  you ;  I  can  scarcely  pronounce  to  you  that  the  victim  of  the 
defendant's  lust  was  the  mother  of  nine  children,  seven  of  them 
females  and  infants,  unconscious  of  their  unhappy  condition,  de- 
prived of  their  natural  guardian,  separated  from  her  for  ever,  and 
entering  the  World  with  a  dark  cloud  hanging  over  them.  But  it 
is  not  in  the  descending  line  alone  that  the  happiness  of  this  worthy 
family  is  invaded.  It  hurts  me  to  call  before  you  the  venerable 
progenitor  of  both  the  father  and  the  children,  who  has  risen  by  ex- 
traordinary learning  and  piety  to  his  eminent  rank  in  the  Church, 
and  who,  instead  of  receiving,  unmixed  and  undisturbed,  the  best 
consolation  of  age,  in  counting  up  the  number  of  his  descendants, 
carrying  down  the  name  and  honour  of  his  house  to  future  times, 
may  be  forced  to  tiu'n  aside  his  face  from  some  of  them,  that 
bring  to  his  remembrance  the  wrongs  which  now  oppress  him, 
and  which  it  is  his  duty  to  forget,  because  it  is  his,  otherwise 
impossible,  duty  to  forgive  them. 

Uentlemen,  if  I  make  out  this  case  by  evidence  (and,  if  I  do  not, 
forget  everything  you  have  heard,  and  reproach  me  for  having 
abused  your  honest  feelings),  I  have  established  a  claim  for  damages 
that  has  no  parallel  in  the  annals  of  fashionable  adultery.  It  is 
rather  like  the  entrance  of  sin  and  death  into  this  lower  world. 
The  undone  pair  were  living  like  our  first  parents  in  Paradise,  till 
this  demon  saw  and  envied  their  happy  condition.  Like  them,  they 
were  in  a  moment  cast  down  from  the  pinnacle  of  human  happiness 
into  the  very  lowest  abyss  of  sorrow  and  despair.  In  one  point, 
indeed,  the  resemblance  does  not  hold,  which,  while  it  aggravates 
the  crime,  redoubles  the  sense  of  suffering.  It  was  not  from  ^ 
enemy,  but  from  a  friend,  that  this  evil  proceeded.  I  have  just 
had  put  into  my  hand  a  quotation  from  the  Psalms  upon  this  sub- 
ject, full  of  that  unaffected  simplicity  which  so  strikingly  charac- 
terises the  sublime  and  sacred  poet : — 

*^  It  is  not  an  open  enemy  that  hath  done  me  this  dishonour,  for 
then  I  could  have  borne  it. 

''  Neither  was  it  mine  adversary  that  did  magnify  himself  against 
me ;  for  then,  peradventure,  I  would  have  hid  myself  from  him. 
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"  But  it  was  even  Hiou  my  companion,  my  guide,  mine  own 
familiar  friend* 

This  is  not  the  lan^age  of  counsel,  but  the  inspired  language 
of  truth.  I  ask  you  sdemnly,  upon  your  honours  and  your  oaths,  if 
you  would  exchange  the  plaintiff's  former  situation  for  his  present, 
for  an  hundred  times  the  compensation  he  requires  at  your  hands. 
I  am  addressing  myself  to  affectionate  husbands  and  to  the  others 
of  beloved  children.  Suppose  I  were  to  say  to  you,  There  is  twenty 
thousand  pounds  for  you— embrace  your  wife  for  the  last  time,  and 
the  child  that  leans  upon  her  bosom  and  smiles  upon  you — ^retire 
from  your  house,  and  make  way  for  the  adulterer — wander  about 
an  object  for  the  hand  of  scorn  to  point  its  slow  and  moving  finger 
at — think  no  more  of  the  happiness  and  tranquillity  of  your  former 
state — I  have  destroyed  them  for  ever  ;  but  never  mind — don't 
make  yourself  uneasy — ^here  is  a  draft  upon  my  banker,  it  will  be 
paid  at  sigh^t — there  is  no  better  man  in  the  city.  I  can  see  you 
think  I  am  mocking  you,  gentlemen,  and  well  you  may ;  but  it  is 
the  very  pith  and  marrow  of  this  cause.  It  is  impossible  to  put  the 
argument  in  mitigation  of  damages  in  plain  English,  without  talk- 
ing such  a  language,  as  appears  little  better  than  an  insult  to  your 
imderstandings,  dress  it  up  as  you  will. 

But  it  may  be  asked — If  no  money  can  be  an  adequate,  or  indeed 
any  compensation,  why  is  Mr  Markham  a  plaintiff  in  a  crviL 
ACTION  ?  Why  does  he  come  here  for  money  ?  Thank  God, 
gentlemen,  it  is  not  my  fault.  I  take  honour  to  myself,  that  1 
was  one  of  those  who  endeavoured  to  put  an  end  to  this  species  of 
action,  by  the  adoption  of  a  more  salutary  course  of  proceeding. 
I  take  honour  to  myself,  that  I  was  one  of  those  who  supported  in 
Parliament,  the  adoption  of  a  law  to  pursue  such  outrages  with  the 
terrors  of  criminal  justice.  I  thought  then,  and  I  shall  always 
think,  that  every  act  malum  in  se  directly  injurious  to  an  individual, 
and  most  pernicious  in  its  consequences  to  society,  should  be  con- 
sidered to  be  a  misdemeanour.  Indeed  I  know  of  no  other  defini- 
tion of  the  term ;  the  legislature,  however,  thought  otherwise,  and 
I  bow  to  its  decision ;  but  the  business  of  this  day  may  produce 
some  changes  of  opinion  on  the  subject.  I  never  meant  that  every 
adultery  was  to  he  similarly  considered.  Undoubtedly  there  are 
cases  where  it  is  comparatively  venial,  and  judges  woidd  not  over- 
look the  distinctions.  I  am  not  a  pretender  to  any  extraordinary 
purity.  My  severity  is  confined  to  cases  in  which  there  can  be  but 
one  sentiment  amongst  men  of  honour,  as  to  the  offence,  though 
they  may  differ  in  the  mode  and  measure  of  its  correction. 

It  is  this  difference  of  sentiment,  gentlemen,  that  I  am  alone 
afraid  of ;  I  fear  you  may  think  there  is  a  sort  of  limitation  in 
verdicts,  and  that  you  may  look  to  precedents  for  the  amount  of 
damages,  though  you  can  find  no  precedents  for  the  magnitude  of  the 
crime ;  but  you  might  as  well  abolish  the  action  altoge^er,  as  lay 
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down  a  principle  which  limits  the  consequences  of  adultery  to  what 
it  may  be  convenient  for  the  adulterer  to  pay.  By  the  adoption  of 
such  a  rainciple,  or  by  any  mitigation  of  severity,  arising  even  from 
an  insufficient  reprobation  of  it,  you  unbar  the  sanctuary  of  domestic 
happiness,  and  establish  a  sort  of  license  for  debauchery,  to  be  sued 
out  like  other  licenses,  at  its  price.  A  man  has  only  to  put  money 
into  his  pocket,  according  to  his  degree  and  fortune,  and  he  may 
then  debauch  the  wife  or  daughter  of  his  best  friend,  at  the  expense 
he  chooses  to  go  to.  He  has  only  to  say  to  himself  what  lago  says 
to  Boderigo  in  the  play — 

"  Put  money  in  thy  purse— go  to— put  money  in  thy  purse." 

Persons  of  immense  fortimes  might,  in  this  way,  deprive  the  best 
men  in  the  country  of  their  domestic  satisfactions,  with  what  to 
them  mi^ht  be  considered  as  impunity.  The  most  abandoned  pro- 
fligate might  say  to  himself,  or  to  other  profligates,  "  I  have  suffered 
judgment  by  default— let  them  send  down  their  deputy-sheriff  to 
the  King's  Arms  Tavern ;  I  shall  be  concealed  from  the  eye  of  the 
public — I  have  drawn  upon  my  banker  for  the  utmost  damages,  and 
I  have  as  much  more  to  spare  to-morrow,  if  I  can  find  another 
woman  whom  I  would  choose  to  enjoy  at  such  a  price."  In  this 
manner  I  have  seen  a  rich  delinquent,  too  lightly  fined  by  courts  of 
criminal  justice,  throw  down  his  bank-notes  to  the  officers,  and 
retire  with  a  deportment,  not  of  contrition,  but  contempt. 

For  these  reasons,  gentlemen,  I  expect  from  you  to-day  the  full 
measure  of  damages  demanded  by  the  plaintiff.  Having  given  such 
a  verdict,  you  will  retire  with  a  monitor  within,  confirming  that 
you  have  done  right — you  will  retire  in  sight  of  an  approving 
public,  and  an  approving  Heaven.  Depend  upon  it,  the  world 
cannot  be  held  together  without  morals ;  nor  can  morals  maintain 
their  station  in  the  human  heart  without  religion,  which  is  the 
comer-stone  of  the  fabric  of  human  virtue. 

We  have  lately  had  a  most  striking  proof  of  this  sublime 
and  consoling  truth,  in  one  result,  at  least,  of  the  revolution  which 
has  astonished  and  shaken  the  earth.  Though  a  false  philosophy 
was  permitted  ybr  a  season  to  raise  up  her  vam  fantastic  front,  and 
to  trample  down  the  Christian  establishments  and  institutions,  yet, 
on  a  sudden,  God  said,  "  Let  there  be  light,  and  there  was  light." 
The  altars  of  reli^on  were  restored  :  not  purged  indeed  of  human 
errors  and  superstitions,  not  reformed  in  the  just  sense  of  reforma- 
tion, yet  the  Christian  religion  is  still  re-established ;  leading  on  to 
further  i:eformation  ;  fulfilling  the  hope,  that  the  doctrines  and 
practice  of  Christianity  shall  overspread  the  face  of  the  earth. 

Genflemen,  as  to  us,  we  have  nothing  to  wait  for ;  we  have  long 
been  in  the  centre  of  light — ^we  have  a  true  religion  and  a  iree  go- 
vernment, AND  YOU  ARE  THE  PILLARS  AND  SUPPORTERS  OF  BOTH. 

I  have  nothing  further  to  add,  except  that,  since  the  defendant 
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committed  the  injury  complained  of,  he  has  sold  his  estate,  and^  is 
preparing  to  remove  into  some  other  country.  Be  it  so.  Let  him 
rem/ove ;  but  you  will  have  to  pronounce  the  penalty  of  his  return. 
It  is  for  YOU  to  declare  whether  such  a  person  is  worthy  to  be  a 
member  of  our  community.  But  if  the  feebleness  of  your  jurisdic- 
tion, or  a  commiseration  which  destroys  the  exercise  of  it,  shall 
shelter  such  a  criminal  from  the  consequences  of  his  crimes,  indi- 
vidual security  is  gone,  and  the  rights  of  the  public  are  unprotected. 
Whether  this  be  our  condition  or  not,  I  shall  know  by  your  verdict. 


PROCEEDINGS  OF  THE  FEIENDS  OF  THE  LIBERTY  OF  THE 

PRESS. 

Perhaps  no  period  in  the  history  of  our  country  ever  gave  rise  to  a  more 
distinct  divisioii  of  opinion  as  to  the  true  policy  of  her  State  and  Govern- 
ment, than  was  occasioned  by  the  phenomenon  of  ihe  Frendi  Revolution 
in  its  earlier  stages,  when  the  following  declaration  of  the  Friends  of  the 
Liberty  of  the  Press  was  delivered  and  published.  By' many  honest  and 
enlightened  persons,  independently  of  the  extensive  influence  of  power  and 
patronage,  the  late  Mr  Pitt  was  considered  as  the  pilot  who  had  weathered 
its  storm — who,  by  raising  a  just  and  critical  alarm  against  French  prin- 
ciples, had,  in  a  manner,  enlisted  the  whole  people  of  Great  Britain  in 
defence  of  her  established  constitution,  and  who,  by  a  timely  and  vigorous 
domestic  policy,  had  disarmed  republican  sedition  through  the  terrors  of 
criminal  justice.  By  others  not  less  enlightened,  this  severe  system  of 
domestic  discipline,  and,  above  all,  the  enactment  of  new  and  unpre- 
cedented laws  to  enforce  it,  was  condemned  as  not  only  unnecessary,  but 
destructive  of  the  object  sought  to  be  attained  by  it.  They  considered 
the  supposed  alarming  fascination  of  French  principles  to  have  been  em- 
ployed only  as  a  pretext  for  beating  down  by  force  and  terror  the  efforts 
of  those  who  sought  only  a  constitutional  reform  in  the  representation  of 
the  House  of  Commons,  and  who  sought  it  as  the  safest  antidote  to  re- 
publican principles,  and  the  surest  deliveiance  from  the  crisis  of  a  revolu- 
tion. They  foretold  that  this  unprincipled  attempt  (as  they  at  least  con- 
sidered it)  to  subdue  the  human  mind  in  a  free  country  by  penal  proceed- 
ings, beyond  the  temper  and  spirit  of  our  ancient  laws — above  all,  when 
such  a  course  was  directed  against  the  Press,  and  pursued  under  the  sanc- 
tion of  the  very  House  of  Commons,  the  desired  reformation  of  which  was 
the  grand  feature  of  all  the  state  indictments  against  the  people — ^would 
only  bring  round  the  evil  (if  an  evil  it  was)  in  a  more  formidable  and  un- 
manageable shape,  until  the  House  of  Commons,  for  the  support  of  its 
own  dignity,  and  the  safety  of  its  authority,  of  itself  reformed  the  very 
abuses  which  many  were  punished  for  intemperately  pointing  out  as  fit 
subjects  of  reformation.  Which  of  these  two  opposite  opinions  was  the 
soundest  and  best,  the  Editor  disclaims  altogether  the  province  of  deciding, 
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and  he,  therefore,  refers  the  reader  to  the  exordium  of  the  speech  for  Mr 
John  Home  Tooke,  and  also  the  following  extract  from  the  work  of  Mr 
Erskine  on  the  '^  Causes  and  Consequences  of  the  War  with  France/'  which 
he  published  in  1797,  in  which  will  be  found,  from  page  11  to  page  17, 
his  opinion  of  the  causes  for  issuing  the  King's  proclamation  of  the  21st 
of  May  1792,  and  of  the  real  state  of  the  public  mind  at  that  momentous 
period.  Whether  he  was  justified  in  those  opinions,  or  in  his  consequent 
conduct,  eyeiy  reader,  as  throughout  the  whole  of  this  publication,  is  left 
wholly  at  liberty  to  judge  for  himself. 

Extract  from  a  Pamphlet  entitled,  '*  A   View  of  the  Cavses  and 
Consequences  of  the  War  tvith  Fnxmey 

"  For  this  purpose  of  alarm,  the  honest  but  irregular  zeal  of 
some  societies,  instituted  for  the  reform  of  Parliament,  furnished  a 
seasonable,  but  a  contemptible  pretext ;  they  had  sent  congratula- 
tions to  the  French  Government  when  it  had  ceased  to  be  monar- 
chical, in  their  correspondences  through  the  country,  on  the  abuses 
and  corruptions  of  the  British  Constitution ;  they  had  unfortunately 
mixed  many  ill-timed  and  extravagant  encomiums  upon  the  Be- 
volution  of  France,  whilst  its  practice,  for  the  time,  had  broke 
loose  from  the  principles  which  deserved  them,  and  in  their  just 
indignation  towards  the  confederacies  then  forming  in  Europe,  they 
wrote  many  severe  strictures  against  their  monarchical  establish- 
ments, from  which  the  mixed  principles  of  our  own  Government 
were  not  distinctly  or  prudently  separated.  They  wrote  besides,  as 
an  incitement  to  the  reform  of  Parliament,  many  bitter  observations 
upon  the  defective  constitution,  and  the  consequent  corruptions 
of  the  House  of  Commons,  some  of  which,  according  to  the  just 
theory  of  the  law,  were  unquestionably  libels. 

"  These  irregularities  and  excesses  were  for  a  considerable  length 
of  time  wholly  overlooked  by  Government.  Mr  Paine's  works  had 
been  extensively  and  industriously  circulated  throughout  England 
and  Scotland ;  the  correspondences,  which  above  a  year  afterwards 
became  the  subject  of  the  State  trials,  had  been  printed  in  every 
newspaper,  and  sold  without  question  or  interruption  in  every  shop 
in  the  kingdom,  when  a  circumstance  took  place,  not  calculated, 
one  would  imagine,  to  have  occasioned  any  additional  alarm  to  the 
country,  but  which  (mixed  with  the  eflfects  on  the  public  from  Mr 
Burke's  first  celebrated  publication  on  the  French  Eevolution) 
seems  to  have  given  rise  to  the  king's  proclamation,  the  first  act 
of  Gk)vemment  regarding  France  and  her  affairs. 

"  A  few  gentlemen,  not  above  fifty  in  number,  and  consisting 
principally  of  persons  of  rank,  talents,  and  character,  formed  them- 
selves into  a  society  under  the  name  of  the  Friends  of  the  People. 
They  had  observed  with  concern,  as  they  professed  in  the  publisned 
motives  of  their  association,  the  grossly  unequal  representation  of 
the  people  in  the  House  of  Commons,  its  effects  upon  the  measures 
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of  Gbvemment ;  but,  above  all,  its  apparent  tendency  to  lower  the 
dignity  of  Parliament,  and  to  deprive  it  of  the  opinion  of  the  people. 
Their  avowed  object  was,  therefore,  to  bring  the  very  cause  which 
Mr  Pitt  had  so  recently  taken  the  lead  in,  fairly  and  respectfully 
before  the  House  of  Commons,  in  hopes,  as  they  declared,  to  tran- 
quillise  the  agitated  part  of  the  public,  to  restore  affection  and 
respect  for  the  legislature,  so  necessary  to  secure  submission  to  its 
authority,  and  by  concentrating  the  views  of  all  reformers  to  the 
preservation  of  our  invaluable  constitution,  to  prevent  that  fermen- 
tation of  political  opinion  which  the  French  Bevolution  had  un- 
doubtedly ^ven  rise  to  from  taking  a  republican  direction  in 
Great  Britain.*  These  were  not  only  the  professed  objects  of  this 
association,  but  the  truth  and  good  faith  of  them  received  after- 
wards the  sanction  of  judicial  authority,  when  their  proceeding  were 
brought  forward  by  Government  in  the  course  of  the  State  trials. 

**  Nevertheless,  on  the  very  day  that  Mr  Grey,  f  at  the  desire  of 
this  small  society,  gave  notice  of  his  intended  motion  in  the  House 
of  Commons,  there  was  an  instantaneous  movement  amongst 
Ministers  as  if  a  great  national  conspiracy  had  been  discovered. 
No  act  of  Government  appeared  to  have  been  in  agitation  before 
that  period,  although  the  correspondences  before  suluded  to  had 
for  months  been  public  and  notorious,  and  there  was  scarcely  an 
'  information,  even  for  a  libel,  upon  the  file  of  the  Court  of  King'n 
Bench.  Nevertheless,  a  council  was  almost  immediately  held,  and 
his  Majesty  was  advised  to  issue  his  royal  proclamation  of  the 
21st  of  May  1792,  to  rouse  the  vigilance  and  attention  of  the 
magistrates  throughout  the  kingdom  to  the  vigorous  discharge  of 
their  duties. 

"  If  this  had  been  the  only  object  of  the  proclamation,  and  if  it 
had  been  followed  up  by  no  other  proceedings  than  the  suppression 
of  libels,  and  a  coercive  respect  for  the  authorities  of  Parliament,  it 
would  have  been  happy  for  England.  Unfortunately  it  seemed  to 
have  other  objects,  which,  if  as  a  subject  of  the  country  I  have  no 
right  to  condemn,  I  may  at  least  witn  the  freedom  of  history  be 
now  allowed  to  lainent 

"  The  proclamation  had  unquestionably  for  its  object  to  spread 
the  alarm  against  French  principles,  and  to  do  it  effectually,  all 
principles  were  considered  as  French  by  his  Majesty's  Ministers 
which  questioned  the  infallibility  of  their  own  Qt)vernment,  or 
which  looked  towards  the  least  change  in  the  representation  of  the 
people  in  Parliament 

**  If  it  had  issued,  however,  under  the  authority  of  the  British 
Ministry  only,  it  probably  could  not  have  produced  its  impor- 
tant and  unfortunate  effects.    But  the  Minister,  before  he  advised 

*  I  declare,  upon  my  honour,  these  were  my  reasons  for  becoming  a  member  of 
that  society, 
t  Now  Earl  Grey. 
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the  measnre,  had  taken  care  to  secure  the  disanion  of  the  Whig 
party  which  had  hitherto  firmly  and  uniformly  opposed  both  the 
principles  and  practice  of  his  administration.  To  this  body  I 
gloriea  to  belong,  as  I  still  do  to  cling  even  to  the  weather-beaten 
pieces  of  the  wreck  which  remains  of  it.  Neither  am  I  ashamed  of 
the  appellation  of  party,  when  the  phrase  is  properly  understood,  for 
without  parties  cemented  by  the  umon  of  sound  principles,  evil  men 
and  evil  principles  cannot  be  successfully  resisted.  I  flatter  myself 
that  the  people  of  England  will  not  hastily  believe  that  I  have  ever 
been  actuated  in  my  public  conduct  by  interest  or  ambition. 

**  The  Whig  party,  as  it  has  been  called,  was  insignificant  indeed 
from  its  numbers,  and  weak  from  the  formidable  influence  of  the 
Crown  in  the  hands  of  its  adversaries,  but  formidable  nevertheless 
from  illustrious  rank,  great  property,  and  splendid  talents; 'still 
more  from  an  opinion  of  public  integrity  which  formed  a  strong  hold 
upon  the  minds  of  the  country.  I  look  back  with  the  most  heartfelt 
and  dispiriting  sorrow  to  the  division  of  this  little  phalanx,  whose 
union  upon  the  principles  which  first  bound  them  together  might, 
in  spite  of  differences  of  opinion  in  matters  concerning  which  good 
men  may  fairly  differ,  have  preserved  the  peace  of  the  world,  re- 
animated the  forms  of  our  own  Constitution,  and  averted  calamities 
the  end  of  which  I  tremble  to  think  of.  Reflecting,  however,  as  I 
do  upon  the  frailties  of  human  nature,  adverting  to  the  deceptions 
which  may  be  practised  upon  it,  and  which  men  by  insensible 
degrees  unconsciously  may  practise  upon  themselves,  compelled  by 
candour  to  keep  in  view  the  unexampled  crisis  of  the  French  Re- 
volution, the  horrors  which  disfigured  it,  the  alarms  inseparable 
from  it,  but  above  all  the  dexterous  artifices  which  it  furnished  to 
inflame  and  to  mislead,  I  wish  to  draw  a  veil  over  the  stages  which 
divided  statesmen  and  friends  at  the  very  moment  of  all  others 
when  they  ought  to  have  drawn  closer  together,  and  when  their 
union  might  have  preserved  their  country,  t  shall,  therefore,  con- 
tent myself  with  observing,  that  before  the  King's  proclamation  was 
issued,  the  support  of  the  Duke  of  Portland  had  not  only  probably 
been  secured  to  it,  but  the  assent  of  some  of  the  most  distinguished 
persons  in  the  opposition  had  been  well  understood  to  the  whole  of 
that  system  of  measures  which  ended  in  the  war  with  France. 

"The  proclamation  thus  supported  was  planted  as  the  only 
genuine  banner  of  loyalty  throughout  the  Kingdom,  voluntary 
bodies  to  atrengihen  the  eocecutive  power  hy  maintaining  prosecu- 
tions toere  everywhere  instituted.  Society  was  rent  asunaer,  and 
the  harmony  and  freedom  of  English  manners  were  for  a  season 
lotaUy  destroyed" 


If,  at  the  period  in  question,  the  Press  had  been  visited  by  no  other 
danger  than  the  legal  effects  of  the  Eling's  royal  proclamation,  the  following 
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proceedings  conld  certainly  never  have  been  promoted  by  men  who  under- 
stood  and  respected  the  Constitution.  It  is  his  Majesty's  undoubted  pre- 
rogative to  superintend  the  whole  executive  magistracy,  and  to  inculcate 
and  command  when  he  sees  fit  the  utmost  vigilance  and  exertion  in  the 
discharge  of  its  various  duties.  The  danger  to  the  Press  was  of  a  very 
different  kind.  Voluntary  Societies  were  formed  in  London,  and  were 
spreading  by  the  contagion  of  example  into  the  remotest  parts  of  the  king- 
dom. At  the  head  of  them  all  was  the  society  for  the  Protection  of  Liberty 
and  Property,  against  republicans  and  levellers,  instituted,  we  have  no 
doubt,  or  at  least  supported  by  well-intentioned  persons,  zealous  to  sup- 
port the  Government,  and  giving  credit  for  the  occasion  to  the  ministers 
of  the  Crown ;  but  how  soon  it  assumed  a  most  dangerous  partnership 
with  the  executive  power,  utterly  repugnant  to  every  principle  of  the 
British  Government,  and  destructive  of  the  happiness  and  security  of  the 
people,  may  be  judged  of  by  the  following  letter  from  one  of  its  worthiest 
members,  addressed  to  the  chairman  of  the  association.  This  letter, 
which,  being  printed  and  publicly  circulated,  brought  to-day  the  extra- 
ordinary proceedings  detailed  in  it,  led  almost  immediately  afterwards  to 
the  public  meetings  of  the  Friends  of  the  Liberty  of  the  Press,  at  the 
second  of  which  Mr  Erskine  delivered  what  was  afterwards  adopted 
unanimously  as  a  public  declaration  to  be  printed  and  circulated  through- 
out the  kingdom.  That  Mr  Thomas  Law,  *  the  author  of  the  letter,  was 
a  member  of  the  society,  reflects  honour  upon  the  institution ;  that  he 
declined  some  of  the  duties  which  it  cast  upon  him^  reflects  honour  upon 
himself. 

A  LETTER  to  Mr  Eebves,  Chairman  of  the  Association  for 
preserving  Liberty  and  Property.  By  Thomas  Law,  Esq., 
one  of  the  Cormnittee  of  thai  Society. 

"  Gentlemen, — I  feel  it  incumbent  upon  me  to  assign  to  you  the 
reasons  which  have  influenced  me  to  absent  myself  from  the  sub- 
committee of  correspondence ;  and  in  explanation  of  my  conduct  I 
shall  briefly  recapitulate  my  motives  for  first  uniting  with  your 
association,  as  well  as  my  proceedings  as  a  member  of  the  enlarged 
committee. 

"  I  had  just  obtained  security  of  property  to  the  natives  of  Ben- 
gal, Bahar,  and  Benares,  by  a  fixation  of  land-tax,  and  an  abolition 
of  all  internal  impositions,  or,  to  use  the  words  of  authority,  *  A  new 
constitution  had  been  announced  to  many  millions  of  the  Asiatic 
subjects  of  Great  Britain  ;  *  and  I  was  rejoicing  in  this  happy  issue 
of  my  exertions  when  I  perused  your  advertisement,  wherein  you 
avowed  yourselves  to  be  '  private  men,  unconnected  with  any  party 
or  description  of  persons  at  home,  taking  no  concern  in  the  strug- 
gles at  this  moment  making  abroad,  but  most  seriously  anxious  to 
preserve  the  true  liberty  and  unexampled  prosperity  we  happily 

*  A  son  of  the  late  Bishep  of  Carliflle,  and  brother  to  Lord  Ellenborough,  now 
residing  in  the  United  States  of  America,  a  liian  of  great  good  senses  and  of  the 
purest  and  most  honest  mind  and  character. 
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enjoy  in  this  kingdom/  My  heart  immediately  informed  me  that 
I  could  ssealously  and  fiimly  cooperate  in  such  a  cause,  and  with 
such  independency,  and  I  accordingly  subscribed  my  name. 

'*  Upon  the  first  day  that  I  became  a  member  of  the  above-men- 
tioned committee,  when  the  suppression  of  influnmatory  publications 
was  introduced  as  our  primary  object,  I  recommended,  as  a  previous 
measure,  the  counteraction  of  their  effects  by  cheap  pamphlets,  and 
gave  the  purport  of  the  following  extract  firom  an  Act  of  the 
Assembly  of  Virginia  to  corroborate  my  argument : — *  That  it  is 
time  enough  for  the  rightful  purposes  of  civil  government  for  its 
officers  to  interfere  when  principles  break  out  into  overt  acts  a^inst 
peace  and  good  order,  and  that  truUi  is  great,  and  will  prevail  if  left 
to  herself ;  that  she  is  the  proper  and  sufficient  antagonist  to  error ^ 
an(i  has  nothing  to  fear  mm  the  conffict,  unless  by  human  inter- 
position disarm^  of  her  natural  weapons,  free  argument  and  debate 
— errors  ceasing  to  be  dangerous  when  it  is  permitted  freely  to  con- 
tradict them.' 

'^  The  gentlemen  of  the  committee  approved  of  my  conduct,  and 
I  had  the  pleasure  to  see  mildness  the  feature  of  our  deliberations 
(hat  day;  but  shortly  after  this,  perceiving  with  re^et  a  deviation 
from  your  original  profession  '  to  take  no  concern  m  the  struggles 
abroad,'  I  felt  myself  compelled  to  deliver  the  following  opinion  in 
writing : — 

**  *  When  I  had  the  honour  to  receive  a  letter  from  the  secretary 
of  this  society,  I  replied,  That  without  adverting  to  the  politics  of 
other  countries,  I  should  be  happy  to  co-operate  for  preserving 
liberty  and  property  against  republicans  and  levellers  in  my 
own. 

*'  *■  I  conceived  it  to  be  the  express  intention  of  the  enlarged  com- 
mittee to  counteract,  by  cheap  publications,  the  delusive  doctrines 
of  seditious  libeller&  I  used  the  language  of  moderation  the  first 
day,  and  had  the  satisfaction  to  be  elected,  by  strangers  to  me,  for 
one  of  the  sub-committee.  But  as  we  have  lately  introduced  anim- 
adversions upon  the  French,  I  feel  it  incumbent  upon  me  to  dis- 
sent therefrom. 

*' '  We  are  looked  vp  to  as  the  germ  ofoffier  associations;  and  it 
is  not  our  duty,  I  trust,  to  revive  national  antipathies,  which  have 
80  long  distracted  France  and  Great  Britain.  The  situation  of  the 
old  government  of  France  bears  no  Buslogy  to  that  of  Q-reat  Britain. 
We  have  not  a  Bastile  to  destroy — we  have  not  a  trial  by  jury  to 
establish.  The  people  of  Great  Britain  are,  I  hope,  conscious  of  the 
blessings  of  a  free  government,  and  are  aware  how  very  Utile  they 
have  to  gain,  and  how  very  much  to  lose,  by  any  revolution. 

^* '  If  any  emissaries  are  attempting  to  auenate  the  attachment  of 
his  Majesty's  subjects  in  this  country,  I  will  cordially  unite  in  their 
detection  and  apprehension ;  but  I  cannot  coincide  with  the  gentle- 
men of  this  committee  in  censuring  the  conduct  of  any  other  gov- 

vou  II.  2  h 
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emment,  let  it  be  ever  so  erroneous,  or  in  accnsing  it  of  trying  to 
subvert  our  constitution,  as  it  may  complain  to  our  Grovemment  of 
such  attacks,  and  call  upon  us  for  proof. 

"  '  I  move,  therefore,  that  all  our  reasonings,  and  that  all  our  exer- 
tions, shall  be  directed  against  false  doctrines,  and  against  all  seditious 
words,  writings,  and  actions  whatsoever,  and  by  whomsoever,  and 
that  we  do  not  introduce  the  French  unless  to  show  that  their  ail- 
ments and  measures  cannot  be  applied  to  us.     (Signed)    T.  L.' 

^'  Upon  this  occasion  I  was  gratified  by  seeing  the  committee 
erase  those  animadversions  which  they  had  previously  resolved 
upon,  because  deliberation  showed  them  to  be  unfounded. 

**  The  moderation  of  our  measures  for  a  few  days  afterwards 
afforded  me  the  sincerest  satisfaction;  but  I  felt  equal  surprise  and 
r^ret  when  the  following  proceedings  took  place  upon  the  11th 
inirtant: — 

'' '  A  Committee  of  Correspondence  to  be  nominated,  to  consist 
of  five  member& 

" '  Ist  This  committee  may  do  immediately  whatever  is  suggested 
by  letters,  or  prepare  for  the  General  Committee. 

"  '  2dly.  To  apply  to  Government  to  direct  the  Solicitor  of  the 
Treasury  to  attend  to  the  suggestions  of  this  society.  This  to  be 
done  by  the  chairman  with  the  Attomey-Greneral.' 

**  Having  been  present  when  anonymous  letters  were  received, 
darkly  accusing  some  of  the  first  characters  in  this  kingdom,  and 
even  his  Majesty's  officers — which,  when  conveyed  to  Government, 
must  necessarily  excite  alarm  and  distrust — and  considering  that  in- 
dividuals, however  innocent,  had  no  means  of  refutiug  clandestine 
calumnies,  I  proposed,  '  That  the  Committee  ot  Five  be  directed  to 
bum  all  anonymous  letters  accusing  individuals ; '  but  this  propo- 
sition was  suppressed  by  carrying  the  previous  question  against  it. 

**  As  I  deemed  myself  responsible  for  my  conduct  to  the  asso- 
ciation at  large,  I  requested  the  president  to  record  the  above  pro- 
ceediug;  but  lie  refused.  I  next  stated  to  the  committee,  that 
*  since  every  motion  and  evert/  voting /ormedpart  of  our  proceedtngsy 
I  hoped  the  foregoing  would  be  entered ;'  but,  being  put  to  the  vote, 
it  was  negatived. 

"  In  this  predicament,  I  am  necessitated  to  enumerate  these  par- 
ticulars in  this  letter,  that  reference  may  be  had  to  it  should  any 
one  attribute  inconsistency  to  me,  or  charge  me  with  a  dereliction 
of  principle.  I  am  sincerely  attached  to  my  Sovereign  and  the  con- 
stitution of  this  Government,  and  I  am  ready  to  assist  in  bringing 
any  traitor  to  punishment ;  but  I  should  condemn  myself  as  a  fslee 
friend  to  all  if  I  acted  in  any  measure  which  tended  in  my  opinion 
to  frustrate  the  intention  of  its  promoters,  and  to  alienate  public 
affection. 

*'  I  have  asked  myself, '  Whether  I  should  do  unto  others  as  I 
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would  they  should  do  unto  me/  by  admitting  and  perusing  anony- 
mous letters  ?  Whether  confidence,  that  band  of  harmony  in  so- 
ciety, must  not  be  broken  by  such  a  measure  ?  Whether  suspicion 
has  not  caused  horrid  assassinations  and  convulsions  ?  Whether 
any  kind  of  inquisit(»:ial  body  does  not  irritate  to  commotions  ?  In 
short,  my  conscience  has  admonished  me  that  my  love  of  my  country, 
and  my  desire  of  its  tranquillity,  all  prohibit  concealment. 

"  It  will  be  urged  that  it  is  not  necessary  to  act  upon  the  infor- 
mation of  nameless  writers.  Why  then,  I  ask,  shall  we  wound  our 
minds  with  baleful  impressions  by  perusing  these  letters  ?  And 
why  let  men  be  sunk  in  estimation  whom  we  might  otherwise 
admire  ?  The  accused  and  the  person  receiving  the  accusation  are 
hoth  injured  by  an  anonymous  letter,  if  any  impression  is  made  by 
it  Every  tribunal  in  this  country  requires  the  impeacher  to  con- 
front the  person  arraigned,  without  which  we  could  not  boast  that 
we  lived  ^rara'  Umporum  felicitate^  ubi  licet  sentire  quod  velis  et 
dicere  quod  sentiaa.  But  why  do  I  expatiate  on  this  head  ?  I 
trust  that  you  cannot  but  approve  the  principle  which  determines 
me  to  absent  myself,  however  falsely  delicate  you  may  consider 
this  determination. 

"  I  will  cheerfully  attend  the  enlarged  committee  whenever  sum- 
moned. And  permit  me  to  add  that  if  any  treasonable  plots  existed 
to  my  knowledge,  which  required  pectiliar  efforts,  I  should  never 
withdraw  myself  from  any  situation,  however  irksome,  dangerous, 
or  even  opprobrious,  wherein  I  could  be  of  the  least  service  to  my 
country. — Iremain,  gentlemen,  your  most  obedient,  humble  servant, 
"  Dec.  17,  Thomas  Law. 

**  No.  16  Wbtmodth  Street." 


To  resist  and  to  counteract  the  effect  of  proceedings  so  novel,  so  extra- 
ordinary, and  so  dangerous,  a  great  many  gentlemen  of  dislinction  held 
two  public  meetings,  at  the  first  of  which  several  resolutions  were  adopted; 
and,  at  the  second,  held  on  the  19th  of  January  1793,  the  following  pro- 
ceedings, now  reprinted,  took  place. 

They  were  originally  printed  by  the  Editor,  by  direction  of  the  com- 
mittee appointed  by  the  meeting. 

Pbocbedinos  of  the  Friends  of  the  Liberty  of  the  Press. 

January  19,  1793. 
The  Honourable  Thomas  Erskine,  M.P.,  in  the  Chair, 

Mr  Erskine  said,  that  though  he  did  not  regard  calumny  and 
misrepresentation,  as  far  as  it  ajBFected  himself  personally,  which  he 
took  it  for  granted  was  the  case  with  every  gentleman  present,  yet, 
as  far  as  it  affected  the  great  object  for  which  they  wer«  assembled, 
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it  was  of  t\ie  highest  importance  to  the  public :  that  he  should, 
therefore,  to  render  mierepresentation  utterly  impossible,  read  what 
he  had  to  say  from  a  paper  which  he  had  written.  He  then  read 
the  following  declaration : — 

"  The  peculiar  excellence  of  the  English  constitution,  on  which 
indeed  the  value  of  every  Government  may  be  summed  up,  is  that 
it  creates  an  equal  rule  of  action  for  the  whole  nation,  and  an  im- 
partial administration  of  justice  under  it 

"  From  those  master  principles  results  that  happy,  unsuspecting, 
and  unsuspected  freedom  which  for  ages  has  distinguished  society  in 
England,  and  which  has  united  Englishmen  in  an  enthusiasm  for 
their  country,  and  a  reverence  for  their  laws. 

"  To  maintain  this  fearless  tranquillity  of  human  life,  the  prime 
blessing  of  social  union,  the  power  of  accusation  was  not  given  to 
tminjured  individuals,  much  less  to  vdurUary,  undefined,  wnauiko- 
rised  associations  of  men,  acting  without  responsibility,  and  open 
to  irregular  and  private  motives  of  action,  but  was  conferred  upon 
the  supreme  executive  magistrate,  as  more  likely  to  look  down  upon 
the  mass  of  the  community  with  an  impassioned  eye ;  and  even  that 
wisely-placed  trust,  guarded  by  the  personal  responsibility  of  those 
oflScers  by  which  the  Crown  is  obliged  to  exercise  its  authority,  and 
in  the  higher  order  of  crimes  (which  on  principle  should  extend  to 
all),  guarded  once  again  by  the  office  of  the  grand  jury,  interposed 
as  a  shield  between  the  people  and  the  very  laws  enacted  by  tnem- 
selves. 

**  Those  admirable  provisions  appear  to  be  founded  in  a  deep  ac- 
quaintance with  the  principles  of  society,  and  to  be  attended  with 
the  most  important  benefits  to  the  public;  because,  tempered  again, 
and  finally  with  the  trial  by  the  country,  they  enable  the  English 
constitution  to  ratify  the  existence  of  a  strong^  hereditary,  executive 
Qt)vernment,  consistently  with  the  security  of  popular  freedom. 

^'  By  this  arrangement  of  the  royal  prerogative  of  accusation,  so 
restrained  and  mitigated  in  its  course,  the  Crown  becomes  an  object 
of  wholesome,  but  not  dangerous  jealousy ;  which,  while  it  prevents 
it  from  overstepping  its  constitutional  limits,  endears  the  people  to 
one  another  from  a  sense  of  the  necessity  of  union  amongst  them- 
selves, for  the  preservation  of  their  privileges  against  a  power 
dangerous  to  remove,  but  equally  dangerous  to  exist,  unobserved 
and  unbalanced. 

"  Under  this  system,  making  allowance  for  the  vices  and  errors 
inseparable  from  humanity,  Btate  accusations,  in  modem  times, 
though  sometimes  erroneous,  have  not  often  been  rash  or  male- 
volent ;  the  criminal  under  the  weight  of  the  firm  hand  of  justice 
has  been  supported  by  the  indulgent  fraternal  tribunal  of  his 
country. 

"  But  under  the  circumstances  which  assemble  us  together  all 
these  provisions  appear  to  be  endangered 
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'^  A  sadden  alarm  has  been  spread  through  the  kingdom  by  the 
ministers  of  the  Grown,  of  imminent  danger  to  the  constitation, 
and  to  all  order  and  government.  The  nation  has  been  repre- 
sented to  be  fermenting  into  sedition  and  insurrection,  through  the 
dangerous  associations  and  writings  of  disGtffected  and  alienated 
subjects  ;  and  under  the  pressure  of  this  periloui^  conjuncture  the 
Parliament  has  been  suddenly  assembled  and  the  militia  embodied. 

"  The  existence  or  extent  of  those  evils  since  they  have  been 
sanctioned,  though  not  ascertained,  by  the  authority  of  Parliament 
when  assembled,  we  have  not,  upon  the  present  occasion,  assembled 
to  debate  ;  but  we  may,  without  sedition,  congratulate  our  fellow- 
subjects  that  our  ministers  have  had  the  vigilance  to  detect  those 
numeraas  and  bloody  insurrections  which  otherwise  might  have 
secreted  tkemadveSy  and  passed  unknoivn,  and  undiscovered;  and 
that,  without  the  punishment  of  a  single  individual,  for  any  overt 
act  of  treason,  the  people  have  recovered  all  that  tranquillity  and 
respect  for  the  laws,  which  they  appeared  to  us  to  have  equally 
possessed  at  the  time  when  the  aJarm  burst  forth* 

''  That  large  classes  of  the  community  should,  nevertheless,  give 
faith  to  the  assertions  and  acts  of  a  responsible  Government,  is 
neither  to  be  wondered  at  nor  disapproved.  When  the  English 
constitution  is  authoritatively  represented  to  be  in  danger,  we 
rejoice  in  the  enthusiasm  of  Englisomen  to  support  it.  When  that 
danger  is  further  represented  to  have  been  caused  or  increased  by 
the  circulatibn  of  treasonable  and  seditious  writings,  we  acknow- 
ledge that  it  is  the  duty  of  every  good  subject,  in  his  proper  sphere, 
and  by  proper  means,  to  discountenance  them.  Nothing  is  further 
from  the  intention  of  this  meeting  than  to  hold  up  to  public  dis- 
approbation such  individuals  as,  from  honest  motives,  have  joined 
associations,  even  though  they  may  in  their  zeal  have  shot  beyond 
that  line  of  exertion  which  we  (mistakenly,  perhaps,  but  con- 
scientiously) conceive  to  be  the  safe  limitation  of  assistance  to 
executive  government  by  private  men. 

**  We  assemble  neither  to  reprehend  nor  to  dictate  to  others,  but 
from  a  principle  of  public  duty  to  enter  our  solemn  protest  against 
the  propriety  or  justice  of  those  associations  which,  by  the  con- 
tagion of  example,  are  spreading  fast  over  England,  supported  by 
the  subscriptions  of  opulent  men,  for  the  avowed  object  of  sup- 
pressing and  prosecuting  writings — ^more  especially  when  accom- 
panied with  REWABDS  TO  INTOBMEBS ;  and,  above  all,  when  those 
rewards  are  extended  (of  which  there  are  instances)  to  question 
and  to  punish  opinions  delivered  even  in  the  private  intercourses  of 
domestic  life  ;  unmixed  with  any  act  or  manifested  intention 
against  the  authority  of  the  laws. 

"  We  refrained,  at  our  former  meeting,  from  pronouncing  these 
proceedings  to  be  ill^al  and  punishable,  because  we  must  receive 
the  rule  bom  our  statutes  ana  precedente  of  law,  which  are  silent 
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on  the  Buhject ;  but  we  consider  them  to  be  doubtful  in  law,  and 
unconstitutional  in  principle,  from  the  whole  theory  and  all  the 
analogies  of  English  justice. 

'*  In  the  first  place,  we  object  to  them  as  wholly  unnecessary ; 
and  we  give  this  objection  precedence,  because  there  ought  to  be  a 
visible  necessity  or  expediency  to  vindicate  every  innovation  in  the 
mode  of  administering  the  lawa  Supposing,  then,  the  conjuncture 
to  be  what  it  is  by  authority  represented,  the  Crown  is  possessed 
of  the  most  ample  powers  for  the  administration  of  speedy  and 
universal  justice. 

"  If  the  ordinary  sittings  of  the  courts  are  found  at  any  time  to  be 
insufficient  for  the  accomplishment  of  their  jurisdictions,  or  if  even 
a  salutary  terror  is  to  be  mspired  for  the  general  security,  the  King 
may  appoint  special  commissions  for  the  trial  of  offenders. 

"  If  the  revenue  devoted  to  the  ordinary  purposes  of  criminal 
justice  should  be  found  insufficient  for  an  unusual  expenditure, 
Parliament  is  ever  at  hand  to  supply  the  means ;  and  no  Parliament 
can  be  supposed  to  refuse,  or  the  people  be  suspected  to  murmur  at, 
BO  necessary  an  expense. 

'^  If  information  also  became  necessary  for  the  discovery  and 
conviction  of  offenders,  the  Grown  may  at  any  time,  by  its  authority, 
set  even  informers  in  motion. 

^'  But  under  all  this  awful  process,  public  freedom  would  still  be 
secured,  while  the  public  safety  was  maintained.  The  Crown,  still 
acting  by  its  officers,  would  continue  to  be  responsible  for  the 
exercise  of  its  authority ;  and  the  community,  still  bound  together 
by  a  common  interest,  and  cemented  by  the  undisturbed  affections 
and  confidences  of  private  life,  would  be  sound  and  pure  for  the 
administration  of  justice. 

'^  This  we  maintain  and  publish  to  be  the  genius  of  the  British 
constitution,  as  it  regards  the  criminal  law. 

"  But  when,  without  any  State  necessity,  or  requisition  from  the 
Crown,  or  Parliament  of  the  Kingdom,  bodies  of  men  voluntarily 
intrude  themselves  into  a  sort  of  partnership  of  authority  with  the 
executive  power ;  and  when,  from  the  universal  and  admitted 
interest  of  the  whole  nation,  in  the  object  or  wetexta  of  such  as- 
sociations the  people  (if  they  continue  to  spread  as  they  have  done) 
may  be  said  to  be  in  a  manner  represented  by  them,  where  is  the 
accused  to  find  justice  among  his  peers,  when  arraigned  by  such 
combinations  ?  Where  is  the  boasted  trial  by  the  country,  if  the 
country  is  thus  to  become  informer  and  accuser  ?  Where  is  the 
cautious  distrust  of  accusation,  if  the  grand  jury  may  themselves 
(or  some  of  them)  have  informed  against  the  object  of  it,  brought 
in  the  very  bill  which  they  are  to  find,  and  subscribed  for  the  pro- 
secution of  it  ?  Where  in  the  end  is  the  mild,  complacent,  relent- 
ing countenance  of  the  jury  for  trial — ^that  last  consolation  which 
the  humanity  of  England  never  denied,  even  to  men  taken  in  arms 
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againflt  her  hm— if  the  pmd  is  to  eome  xedxDsr  firom  liie  veaftrr- 
tooma,  where  they  hare  been  lirtming  to  lMURM^:iiES  OMtcgrnmg  die 
abatJnle  muiaMl  t  ct  ertmgnidinig  Ae  verf  qimes  md  diecriniH 
nab  which  they  are  to  deode  upoo  in  jnd^menU  and  to  condemn 
or  aoq[ait  by  dkor  TerdictB  ? 

"  ;^it  if  these  prooeedingB  most  thnaeridentlT  tunt  the  adminb* 
tralion  of  jurtke.  even  in  the  sopmor  ooaits»  where  the  Jud^;^ 
from  their  independenee.  their  supeiior  learning,  and  their  f mther 
removal  from  oommon  Iife»  may  be  aigned  to  be  likrir  to  aasist 
juries  in  the  doe  diachaige  ci  their  offine — ^what  mnst  be  the  con- 
dition of  the  eomts  of  Quaiter  SeasioDS,  whose  jnrisdictiQDS  orer 
these  offienoes  are  oo-crffinate — where  the  Judges  are  die  Tetr 
gentlemen  who  lead  those  aaHxaationB  ia  evety  oomity  and  dir  in 
the  kingdom,  and  where  the  jnrofs  are  either  tenants  and  dqiiaiid- 
ants,  or  their  neig^ibonrs  in  the  coontiy,  jostly  looking  np  to  them 
with  confidence  and  affection,  as  thdr  friends  and  protectors  in  the 
direction  cf  their  affiurs  ?  b  this  a  tbial  bt  an  Esgush  c»ckt 
AND  JUBT  ?  It  would  bo  iufiuitdy  more  manly,  and  less  injurious 
to  the  aocused,  to  condemn  him  at  once  without  a  hearing  than  to 
mock  him  with  the  empty  f<nms  erf  the  British  constitution,  when 
the  substance  and  effect  of  it  are  destroyed. 

''  By  these  observations  we  mean  no  dinrespect  to  the  magistracies 
of  our  country.  But  the  best  men  may  iniwlvertently  place  them- 
selves in  sitoaticHis  absolutely  incompatible  with  their  duties.  ^  Our 
natures  are  human,  and  we  err  wh^i  we  consider  them  as  divine. 

"  These  incongruities  arising  from  this  rage  of  popular  accu- 
sation, or  ereia  of  declared  pq>ular  support  to  accusations  proceed- 
ing from  the  Crown,  are  not  our  original  observations.  We  are  led 
to  them  by  the  analogies  and  institutions  of  the  law  itsdf . 

"On  this  principle,  criminals  impeached,  not  by  the  people 
heated  with  a  sense  of  individual  danger,  and  perscMudly  mixing 
themselves  with  the  charge  and  the  evidence,  but,  impeached  by 
the  House  of  Commons  representing  them,  are  triecu  from  the 
necessity  of  the  case,  by  the  liords,  and  not  by  the  country.  This 
anomaly  of  justice  arose  from  the  humanity  and  wisdom  of  our 
ancestors.  They  thought  that,  when  the  complaint  proceeded  not 
from  the  Crown,  whose  acts  the  people  are  accustomed  to  watch 
with  jealousy,  but  from  the  popular  branch  of  the  Qovemment, 
which  they  lean  towards  with  &vour,  it  was  more  substantial 
justice  to  the  meanest  man  in  England  to  send  him  for  trial  before 
the  Lords,  though  connected  with  him  by  no  common  interest,  but^ 
on  the  contrary,  divided  by  a  separate  one,  than  to  trust  him  to  a 
jury  of  his  equals,  when  the  people  from  which  it  must  be  taken 
was  even  in  theory  connected  with  the  prosecution,^  though  totally 
imacquainted,  in  fact,  witii  its  cause,  or  with  its  object 

"  We  appeal  with  confidence  to  the  reason  of  the  pubUc  whether 
these  principles  do  not  apply,  by  the  closest  analogy,  to  the  pro- 
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ceedings  which  we  assemble  to  disapprove.  Orimioal  jurisdictiona 
are  local ;  the  offence  must  be  tried  la  the  coonty,  and  frequently 
in  the  very  town,  where  it  is  charged  to  be  conunitted ;  ana  thus 
the  accused  must  not  only  stand  before  a  court  infected  by  a 
general  prqvdice,  but  in  a  manner  disqualified  by  a  pointed  and 
particular  passion  and  intere^ 

''  We  have  further  to  remark,  that  these  objections  to  popular 
associations,  or  the  prosecution  of  crimes,  apply  with  double  force 
when  directed  against  the  press,  than  against  any  other  objects  of 
criminal  justice  which  can  be  described  or  imagined. 

"  Associations  to  prosecute  offences  against  the  Game  Laws,  or 
frauds  against  tradesmen  (which  we  select  as  familiar  instances), 
though  we  do  not  vindicate  them,  nevertheless  distinctly  describe 
their  objects,  and,  in  suppressing  ille^  conduct,  have  no  immedi- 
ate tendency  to  deter  from  the  exercise  of  rights  which  are  legal, 
and  in  which  the  public  have  a  deep  and  important  interest 

"  No  unqualified  person  can  shoot  or  sell  a  hare,  or  a  partridge, 
as  long  as  a  monopoly  in  game  is  suffered  to  continue,  without 
knotoing  that  he  trwsgresses  the  law ;  and  there  can  be  no  differ- 
ence of  judgment  upon  the  existence,  extent,  or  consequence  of  the 
offence.  The  trial  is  of  a  mere  fact  By  such  associations^  there- 
fore, the  public  cannot  be  stated  to  suffer  further  than  it  always 
suffers  by  an  oppressive  system  of  penal  law,  and  by  every  de- 
parture from  the  due  course  of  administering  it 

'^  In  the  same  manner,  when  a  swindler  obtains  goods  on  false 
pretences,  he  cannot  have  done  so  from  error — ^the  act  is  decisive  of 
the  intention  ;  the  law  defines  the  crime  with  positive  precision  ; 
and  the  trial  is  in  this  case,  therefore,  only  the  investigation  of  a 
fact ;  and  in  holding  out  terrors  to  swindlers,  honest  men  are  in 
no  danger,  nor  does  the  public  suffer  further  than  we  have  above 
advei*ted  to. 

^*  These  associations,  besides,  from  their  very  natures,  cannot  be 
so  universal,  as  to  disqualify  the  country  at  large  by  prejudice  or 
interest  from  the  office  of  trial ;  they  are  bottomed  besides,  parti- 
cularly the  last  (which  is  a  most  material  distinction),  upon  crimes 
the  perpetration  of  which  is  injurious  to  individuals  as  suchy  and 
which  each  individual  in  his  own  personal  right  might  legally  prose- 
cute, whereas  we  assemble  to  object  to  the  popular  prosecution  of 
those  public  offences,  which  the  Crown,  if  they  exist,  is  bound  in 
duty  to  prosecute  by  the  Attorney-General,  where  no  individual 
can  count  upon  a  personal  injury,  and  where  the  personal  interest 
of  the  subject  is  only  as  a  member  of  that  public,  which  is  com- 
mitted to  the  care  of  the  executive  authority  of  the  country. 

''  The  press,  therefore,  as  it  is  to  be  affected  by  associations  of 
individuals  to  fetter  its  general  freedom,  whol^  wnccnneded  with 
any  attack  upon  private  chara/^teTy  is  a  very  diflierent  consideration, 
for  if  THE^NATiON  is  to  be  combined  to  suppress  writings  without 
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further  describing  what  those  writings  are,  than  by  the  general 
denomination,  eedittotis  ;  And  if  the  exertions  of  these  combinations 
are  not  even  to  be  confined  to  suppress  and  punish  the  circulation 
of  books,  already  condemned  by  thejtdgments  of  courts,  but  are  to 
extend  to  whatever  does  not  happen  to  fall  in  with  their  private 
judgments ;  if  every  writing  is  to  be  prosecuted  which  they  may 
not  have  the  sense  to  understand,  or  the  virtue  to  practise ;  if  no 
man  is  to  write  but  upon  their  principles,  nor  can  read  with  safety 
except  what  they  have  written,  lest  he  should  accidentally  talk  of 
what  he  has  read — no  man  will  venture  either  to  write  or  to  speak 
upon  the  topics  of  Government  or  its  administration,  a  freedom 
which  has  ever  been  acknowledged  by  our  greatest  statesmen  and 
lawyers  to  be  the  principal  safeguard  of  that  constitution  which 
liberty  of  thought  originally  created,  and  which  a  free  press  for  its 
circulation  gr^ually  brought  to  maturity. 

**  We  willy  therefore,  maintctin  and  cissert  by  all  legal  means  this 
sacred  and  essential  privilege,  the  parent  and  guardian  of  every 
other.  We  tvUl  maintain  and  assert  the  right  of  instructing  our 
fellow-subjects  by  every  sincere  and  conscientious  communication 
which  may  promote  the  public  happiness;  and  while  we  render 
obedience  to  Government  and  to  law,  we  ivill  remember  at  the  same 
time  that,  as  they  exist  by  the  people's  consent,  and  for  the  people's 
benefit,  they  have  a  right  to  examine  their  principles,  to  watch  over 
their  due  execution,  and  to  preserve  the  beautiful  structure  of  their 
political  system  by  pointing  out,  as  they  arise,  those  defects  and 
corruptions  which  the  hand  of  time  never  fails  to  spread  over  the 
wisest  of  human  institutions. 

"  If  in  the  legal  and  peaceable  assertion  of  this  freedom  we  shall 
be  calumniated  and  persecuted,  we  must  be  contented  to  suffer  in 
the  cause  of  freedom,  as  our  fathers  before  us  have  suffered ;  but 
we  will,  like  our  fathers,  also  persevere  until  we  prevail. 

"  Let  us,  however,  recollect  with  satisfaction,  that  the  law  as  it 
stands  at  this  very  moment  (thanks  to  our  illustrious  patriot,  Mr 
Fox,  who  brought  forward  the  Libel  Bill),  is  amply  sufficient  for 
the  protection  of  the  press,  if  the  country  will  be  but  true  to  itself. 
The  extent  of  the  genuine  liberty  of  the  press  on  general  subjects, 
and  the  boundaries  which  separate  them  from  licentiousness,  the 
English  law  has  wisely  not  attempted  to  define ;  they  are,  indeed,  in 
their  nature  undefinable,  and  it  is  the  office  of  the  jury  alone,  taken 
from  the  county  in  each  particular  instance,  to  ascertain  them,  and 
the  trust  of  the  Crown,  where  no  individual  is  slandered,  to  select 
the  instances  for  trial  by  its  ministers  responsible  to  Parliament. 

"  This  system  appears  to  us  amply  to  secure  the  Government, 
while  it  equally  protects  the  subject ;  but  if  this  selection  is  to  be 
transferred  to  self- constituted  assemblies  of  men,  a^tated  by  a  zeal, 
powever  honest,  the  press  must  be  broken  up,  and  mdividuals  must 
hurchase  their  safety  by  ignorance  and  silence. 
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''  In  such  a  state  we  admit  that  the  other  liberties  which  we 
enjoy  under  the  laws  might  nevertheless  continue  as  long  as  go- 
vernment might  happen  to  be  justly  administered ;  but  should 
corruption  or  ambition  ever  direct  their  efforts  against  them,  the 
nation  would  be  surprised  and  enslaved — surprised  by  the  loss  of 
their  wakeful  sentinels  whom  they  had  shot  for  only  being  at  their 
posts,  and  enslaved  from  the  loss  of  their  armour,  which  their  ad- 
versary, under  the  pretence  of  a  treaty,  had  cajoled  them  to  throw 
away. 

"  But  these  evils  become  not  only  ^ater  but  absolutely  intoler- 
able when  extended  to  the  stimulation  of  spies  to  stab  domestic 
peace — ^to  watch  for  the  innocent  in  the  hours  devoted  to  convivial 
happiness,  and  to  disturb  the  sweet  repose  of  private  life  upoa  the 
bosom  of  friendship  and  truth. 

"  It  is  justly  observed  by  the  celebrated  Judge  Forster,  that 
words  are  transitory  and  fleeting,  easily  forgotten,  and  subject  to 
mistaken  interpretations.  Shall  their  very  existence  then,  and 
their  criminality,  as  depending  upon  context,  or  sequel,  or  occasion 
— shall  all  rest  oa  the  oaths  of  hired  informers  ?  Is  this,  in  the  end 
of  the  eighteenth  century,  to  be  the  condition  of  our  cheerful 
country  ?  Are  these  to  be  our  chains  ?  And  are  we,  after  we 
have  broken  them  on  the  heads  of  tyrants  in  former  ages,  to  sit 
down  to  forge  them  again  for  ourselves,  and  to  fasten  them  ou  one 
another  ? 

"'  Our  last  and  not  the  least  objection  to  popular  accusation  is, 
the  love  we  bear  to  the  Government  of  England,  and  our  wish  that 
its  functions  may  be  perpetual ;  it  being  our  opinion,  as  expressed 
in  our  seventh  resolution  at  our  former  meeting — 

"  That  a  smtem  ofjeaJUmfsy  and  arbitrary  coercion  of  (he  people 
has  been  at  cM  times  dangerous  to  the  stability  of  (he  English  Gov- 
emment.  For  the  truth  of  which  we  appeal  to  human  nature  in 
general,  to  the  characteristic  of  Englishmen  in  particular,  and  to 
the  history  of  the  country. 

'*  In  the  career  of  such  a  system  of  combination  we  foresee 
nothing  but  oppression;  and,  when  its  force  is  extinguished, 
nothing  but  discontent,  disobedience,  and  misrule.  If  Govern- 
ment permits  or  countenances  this  distribution  of  its  executive 
powers,  how  is  it  to  resume  them  should  opinions  change  and 
run  the  other  way  ?  From  the  artifices  and  ambition  of  design- 
ing men,  the  best  Governments  may,  for  a  season,  be  unpopular, 
as  we  know  from  experience  that  the  very  worst  may  triumph 
for  a  while  by  imposture.  Should  such  a  change  of  opinion 
arrive,  as  in  the  nature  of  things  it  must,  the  administration 
of  Government  and  justice  will  be  distracted  and  weakened. 
It  will  be  in  vain  to  inculcate  that  subjects  may  persecute  one 
another  by  combination,  but  that  they  must  not  combine  for  their 
common  defence ;  and  as,  in  this  unnatural  tide  of  flood,  no  man 
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may  expect  to  be  acquitted,  however  he  may  love  his  country,  so,  in 
the  ebb  of  the  same  tide,  equally  unnatural,  it  may  be  difficult  to 
bring  to  conviction  even  those  who  may  be  plotting  its  destruction. 
Against  both  these  departures  from  the  even  and  usual  course  of 
justice  and  all  their  consequences,  we  equally,  and  with  an  impartial 
spirit,  protest 

"  When  we  consider  the  great  proportion  of  the  community  that 
has  already  hastily  sanctioned  the  proceedings  which  we  dissent 
from,  the  great  authority  that  countenances  them,  the  powerful  in- 
fluence which  supports  them,  and  the  mighty  revenue  raised  upon 
the  people — ^which  through  various  channels  rewards  many  of  those 
who  lead  the  rest — ^we  are  aware  of  the  difficulties  which  this 
address  has  to  encounter ;  and  judging  of  man  from  his  nature  and 
his  history,  we  expect  no  immediate  success  from  our  interposition. 
But  we  believe  that  the  season  of  reflection  is  not  far  distant,  when 
this  humble  eflPbrt  for  the  public  will  be  remembered,  and  its 
authors  be  vindicated  by  the  people  of  Great  Britain." 

Mr  Sheridan  said,  that  the  very  able  and  eloquent  paper  which 
they  now  had  the  happiness  to  hear  read  by  the  author  himself, 
contained  political  opinions  so  strongly  enforced,  and  displayed  the 
truth  in  so  irresistible  a  form,  that  the  whole  society  had  but  one 
sentiment  as  to  its  merits.  He  agreed  with  his  honourable  friend 
in  every  syllable  he  had  advanced  It  was  an  admirable  protest, 
and  might  serve  to  convey  to  the  world  the  principles  of  the  society. 
He  therefore  recommended  it  to  be  adopted  by  the  meeting  as  their 
DECLARATION.  The  learned  gentleman  now  appeared  in  a  new  and 
honourable  character,  and  while  he  gave  a  proof  of  his  manly  firm- 
ness, he  acted  with  peculiar  delicacy  and  moderation.  When  these 
sentiments  were  announced,  the  world  would  be  convinced  that  the 
friends  of  real  freedom  were  iH)t  to  be  subdued  or  overawed  by  the 
wretched  artifice  of  Grovemment.  The  present  meeting  had  been 
treated  by  administration  not  with  levity  but  alarm.  They  would, 
however,  be  soon  fully  persuaded  that  this  juggling  plan  of  policy 
could  no  longer  be  concealed  ;  that  their  appeal  to  the  rabble  would 
not  avail,  and  that  the  people  could  not  dread  thunder  while  the 
sky  was  clear ;  in  short,  that  their  deceptions  measures  would  soon 
be  exploded,  and  that  the  ^ood  sense  of  Englishmen  would  revolt 
at  violated  rights  and  expiring  liberty.  With  regard  to  the  author 
of  the  excellent  paper  he  begged  leave  to  say  a  few  words.  The  new 
character  which  he  now  acted  must  afibrd  the  most  lively  sensa- 
tions. If  private  individuals  rejoiced  when  Mr  Erskine  stood  for- 
ward as  their  advocate,  how  much  more  must  that  pleasure  be  in- 
creased when  he  now  appeared  as  the  advocate  of  the  nation  at 
large,  retained  by  the  honourable  inipulse  of  his  heart,  and  rewarded 
by  the  affections  of  the  people.  He  volunteered  his  transcendant 
talents  in  the  most  disinterested  way.    Scorning  a  brief  or  fee,  he 
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courted  no  other  reward  than  the  applause  of  his  fellow-citizens,  he 
had  no  other  object  in  view  than  the  good  of  mankind.  This  pur- 
suit was  the  noblest  gratification  of  a  great  and  a  good  mind.  Con- 
vinced of  the  truths  contained  in  the  inestimable  paper,  he  moved 
that  it  should  be  adopted  as  the  creed  or  declaration  of  the  society  ; 
that  it  should  be  published  to  the  world  at  large  as  their  protest 
against  the  associations;  and  that  the  members  of  those  clubs  be 
permitted  to  answer  it,  if  they  could.  Mr  Sheridan  then  moved, 
**That  the  paper  then  read  be  adopted  as  the  Declaration  of  the 
Friends  of  the  Freedom  of  the  Press,"  which  motion  was  im- 
mediately carried  without  a  dissenting  voice,  and  in  a  short  time 
the  declaration  received  above  five  hundred  most  respectable 
signatures. 


To  appreciate  the  merit  or  propriety  of  the  foregoing  composition  is 
foreign  to  the  Editor's  design,  who  has  not,  in  any  one  instance  presumed 
to  introduce  criticiBm  of  praise  or  blame,  or  to  deliver  any  opinion  of  his 
own  regarding  the  subjects  of  the  publication ;  but  he  cannot  forbe<ar 
observing,  without  departing  from  this  role,  that  the  declaration  above 
mentioned  is  in  perfect  conformity  with  the  principles  which  characterise 
all  Lord  Erskine's  pleadings  which  the  Editor  has  here  collected.  As  a 
politician,  he  may  have  been  mistaken  in  thinking  that  the  country  was  iii 
no  danger  from  domestic  enemies  at  the  period  of  this  declaration,  but  still 
its  great  object  would  remain  untouched — the  mppori  of  iJu  regular^  un- 
aidedy  undisturbed  donninion  of  the  law.  This  appears  to  have  been  not 
only  the  author's  characteristic,  but  his  ruUng  passion ;  and  we  cannot, 
therefore,  better  conclude  this  collection  than  by  the  concluding  sentence 
of  the  eloquent  criticism  upon  the  two  first  volumes  in  the  Edinburgh 
Review : — 

''  While  the  administration  of  the  law  flows  in  such  pure  channels 
— while  the  Judges  are  incorruptible,  and  are  watchea  by  the  scru- 
tinising eyes  of  an  enlightened  bar,  as  well  as  by  the  jealous  attention 
of  the  country — while  juries  continue  to  know,  and  to  exercise  their 
high  functions,  and  a  single  advocate  of  honesty  and  talent  remains 
— thank  God,  happen  what  will  in  other  places,  our  personal  safety 
is  beyond  the  reach  of  a  corrupt  ministry  and  their  venal  adherents. 
Justice  will  hold  her  even  balance  in  the  midst  of  hosts  armed  with 
gold  or  with  steel ;  the  law  will  be  administered  steadily,  while  the 
principles  of  right  and  wi'on^ — the  evidence  of  the  senses  them- 
selves— the  very  axioms  of  arithmetic — may  seem  elsewhere  to  be 
mixed  in  one  giddy  and  inextricable  confusion ;  and,  after  every 
other  plank  of  the  British  constitution  shall  have  sunk  below  the 
weight  of  the  Crown,  or  been  stove  in  by  the  violence  of  popular 
commotions,  that  one  will  remain  to  which  we  are  ever  fondest  of 
clinging,  and  by  which  we  can  always  most  securely  be  saved." 
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